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PREFACE. 


In  writing  Ibis  Manual,  it  has  been  my  desire  to  produce 

a  book  bearing  the  same  relation  to  Mr.  Lewin's  elaborate 

treatise  as    Mr.   Hawkins'  work  on  the  Construction  of 

Witts  bears  to  that  of  Mr.  Jar  man.     That  I  have  satisfied 

that  desire  I  cannot  truly  say,  for  "  Hawkins  on  Wills  "  is 

a  model  treatise ;  and,  in  spite  of  much  care  and  labour,  I 

am  conscious  that  my  efforts  leave  much  to  be  desired. 

Still  my  object  has  been  to  produce  a  work  like  his,  of  a 

really  practical,  but  at  the  same  time  concise,  character. 

The  law  libraries  are  rich  in  great  works  of  reference, 
the  store-houses,  so  to  speak,  of  the  law ;  but  such  works 
are,  in  a  great  measure,  merely  classified  collections  of 
"  that  codeless  myriad,  that  wilderness  of  single  instances," 
from  which  it  requires  many  years  of  study  and  experience 
to  extract  general  principles.  That  this  is  so  was  vigor- 
ously expressed  by  the  late  lamented  Sir  James  Fitzjames 
Stephen  in  the  preface  to  his  Digest  of  the  Law  of  Evi- 
dence, where  he  said:  "It  becomes  obvious,  that  if  a 
lawyer  is  to  have  anything  better  than  a  familiarity  with 
indexes,  he  must  gain  his  knowledge  in  some  other  way 
than  from  existing  books  on  the  subject.  No  doubt  such 
knowledge  is  to  be  gained.  Experience  gives  by  degrees, 
in  favourable  cases,  a  comprehensive  acquaintance  with  the 
principles  of  the  law  with  which  a  practitioner  is  conversant. 
He  gets  to  see  that  it  is  shorter  and  simpler  than  it  looks, 
and  to  understand  that  the  innumerable  cases,  which  at 
first  sight  appear  to  constitute  the  law,  are  really  no  more 
than   illustrations  of    a  comparatively  small   number  of 
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principles."  That  great  lawyer,  the  late  Sir  George  Jessel, 
also  pointed  out  that  "  the  only  use  of  authorities  or 
decided  cases  is  the  establishment  of  some  principle  which 
the  judge  can  follow  out  in  deciding  the  case  before 
him"  (a.) 

Now,  in  this  work  I  have  endeavoured  to  extract  and 
formulate  the  principles  of  the  law  of  Private  Trusts  and 
Trustees,  and,  by  way  of  example,  have  quoted  or  referred 
to  all  the  important  modern  decisions,  and  a  fair  collection 
of  the  more  ancient  ones.  Thus  the  reader  is  enabled  to 
see,  at  a  glance,  the  law  (i.  e.  the  principle)  governing  any 
particular  point,  and  then  he  is  further  presented  with  a 
series  of  decided  cases  which  illustrate  and  explain  the 
application  of  that  principle. 

I  have  chosen  modern  cases  in  preference  to  ancient 
ones,  because,  as  has  been  truly  said,  "  it  must  not  be  for- 
gotten that  the  rules  of  Courts  of  Equity  are  not,  like  the 
rules  of  the  Common  Law,  supposed  to  have  been  estab- 
lished from  time  immemorial.  It  is  perfectly  well  known 
that  they  have  been  established  from  time  to  time  —  al- 
tered, improved  and  refined  from  time  to  time.  The  doc- 
trines are  progressive,  refined  and  improved;  and  if  we 
want  to  know  what  the  rules  of  Equity  are9  we  must  look 
rather  to  the  more  modem  than  the  more  ancient  cases  "  (6). 

The  present  Edition  has  been  very  considerably  enlarged 
by  the  addition  of  all  the  important  decisions  since  April, 
1888  (the  date  of  the  third  Edition),  by  greatly  amplify- 
ing the  important  chapter  on  the  Duties  of  Trustees,  and 
by  numerous  references  to  the  recently  enacted  Trustee 
Act,  1893.     I  have  also  inserted  most  cf  the  more  impor- 

(a)  L.  R.  18  Ch.  D.  712. 

(6)  Per  8ir  Geo.  Jessel,  M.  R.,  in  Re  HaUett,  Knatchbull  v.  Batten,  L.  R.,  13  Ch. 
D.  at  p.  710. 
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tant  sections  of  this  Act  verbatim,  accompanied  by  notes, 
so  that  the  reader  may  have  before  him  the  very  words  of 
the  Act  itself. 

For  the  reasons  above  stated,  it  is  hoped  (and  perhaps 
in  this  fourth  Edition  it  may  be  added,  believed)  that  this 
will  prove  a  useful  work  to  practitioners  in  both  branches 
of  the  Legal  Profession. 

But,  in  addition  to  practitioners,  there  is  the  large  class 
of  students.  I  do  not  expect  that  they  will  be  able  to 
remember  all  the  illustrative  cases ;  but  I  am  sure  that  the 
fact  of  these  being  somewhat  numerous  will  not  render  the 
work  less  useful  to  them,  but  will  rather  tend  to  elucidate 
any  difficulties  which  they  might  feel  in  the  application  of 
the  principles  which  those  cases  exemplify.  A  person  of 
ordinary  industry  and  capacity  may  easily  master  the  81 
Articles  of  this  work,  and  may,  without  great  effort,  re- 
member the  main  facts  of  such  of  the  illustrative  cases  as 
are  specially  named  in  the  body  of  the  text,  and  are  what 
may  be  called  "  leading;  "  and  when  he  has  done  so  I  feel 
no  doubt  that  he  will  possess  such  a  knowledge  of  the  prin- 
ciples [upon  which  the  court  acts  with  regard  to  Private 
Trusts,  as  will  enable  him  to  pass  his  examination  without 
difficulty,  and  also  to  answer  all  such  questions  as  occur  in 
the  every-day  experience  of  a  general  practitioner. 

Lastly,  I  have  to  thank  my  friend  and  late  pupil,  Mr. 
William  Aknold  Jolly,  B.A.,  of  Lincoln's  Inn,  Barris- 
ter-at-Law,  for  his  assistance  in  the  passage  of  this  book 
through  the  press. 

• 

ARTHUR  UNDERHILL. 

f ,  New  Square,  Lincoln's  Inn,  W.  C. 

May,  1894. 


PREFACE  TO  THE  AMERICAN  NOTES. 


In  writing  the  American  notes  to  Mr.  Underbill's  work 
it  has  been  the  desire  of  the  editors  to  follow  as  closely  as 
possible  the  path  marked  out  by  the  author  of  the  English 
text.  Whenever  it  is  not  apparent  from  the  face  of  the 
text  that  a  proposition  declared,  is  based  upon  peculiarly 
English  statute  law,  attention  is  called  to  the  fact  in  the 
American  notes,  and  where  the  English  and  American  com- 
mon law  are  not  in  harmony,  the  difference  has  been  eluci- 
dated in  the  American  notes.  Whenever  feasible  the 
American  cases  reported  in  the  various  unofficial  reporters 
have  also  been  cited  from  the  official  State  reports. 

THE  AMERICAN  EDITORS. 

St  JjOUI39  November,  1896. 
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PAGE. 

178,  note  (t),  add,  "  and  Piddocke  v.  Burt,  (1894)  1  Ch.  843,  where  it  was 

held  that  one  partner  receiving  assets  of  the  partnership  on  account 
*  of  himself  and  co-partners  Is  not  liable  to  imprisonment  as  a  per- 

son acting  in  a  fiduciary  capacity." 

179,  note  (p),  add,  "But  an  auctioneer  is  a  trustee  of  money  received  by 

him:  Crowther  v.  Blgood,  84  C.  D.  691." 

I  266,  after  must.  16,  add,  "  16a.  A  trustee  of  personal  chattels  should 

make  an  inventory  of  them  so  that  they  may  be  identified :  Temple 
v.  Thing,  66  L.  J.t  Ch.  767." 

266,  note  (n),  add,  "  And  see  Field  v.  Field,  (1894)  1  Ch.  425." 

280,  line  14,  add,  "  These  include  freehold  ground  rents:  Be  Peyton,  7 
Eq.  468." 

297,  note  (c),  and  806,  note  (&),  add,  "  A  trustee  should  not  permit  his 

solicitor  to  have  the  custody  of  bearer  bonds  or  other  convertible 
securities;  but  he  may  permit  his  solicitor  to  have  the  custody  of 
title  deeds,  at  all  events  where  frequent  reference  to  them  is  neces- 
sary:  Field  v.  Field,  (1894)  1  Ch.  425." 

298,  note  (g),  add,  "  and  see  also  Be  HetUng  &  Merton,  42  W.  R.  19." 

818,  note  (as),  add,  "  As  to  trustees  of  bearer  bonds  allowing  one  of  their 

number,  who  was  a  stockbroker,  to  have  the  sole  custody  of  such 
bonds  for  sale,  see  Be  Gasquoine,  (1894)  1  Ch.  470." 

819,  note  («)»  odd,  "And  it  is  the  solicitor-trustee's  duty  to  inform  the 

beneficiaries  of  their  right  to  tax  his  bill :  Be  JPeM>,(1894)  1  Ch.  78." 

i 

840,  note  (g),  add,  "  and  as  to  discretionary  trust  for  maintenance,  see 
Be  Bryant,  (1894)  1  Ch.  324."  f 

402,  line  9,  for  "  1873,"  read  « 1898." 

407,  note  (ft),  add,  "  but  see  Baton  v.  Dairies,  W.  N.  (1894)  p.  82." 

4r77,  note  (o),  add,  "  nor  because  the  trust  fund  has  been  embezzled  by  an 
agent  of  the  trustee:  Thome  v.  Heard,  42  W.  R.  274." 
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TRUSTS  AND  TRUSTEES. 


Division  I. 

PRELIMINARY  DEFINITIONS. 

Art.  1.  Definitions  of  Trust,  Trustee,  Trust  Property,  Beneficiary,  and 

Breach  of  Trust. 
"    2.  Definitions  of  Legal  and  Equitable  Estates. 
"    8.  Definitions  of  Declared  (or  Express)  and  Constructive  Trusts. 
"    4.  Definitions  of  Simple  and  Special  Trusts  and  Passive,  Bare,  and 

Active  Trustees. 


Article  1. 

Definitions  of  Trust,  Trustee,  Trust  Property,  Benefici- 
ary, and  Breach  of  Trust. 

Definitions  of  Trust,  Trustee,  Trust  Property,  Bene- 
ficiary, and  Breach  of  Trust. —  A  trust  is  an  equitable 
obligation,  either  expressly  undertaken,  or  constructively 
imposed  by  the  court,  under  which  the  obligor  (who  is 
called  a  trustee)  is  bound  to  deal  with  certain  property 
oyer  which  he  has  control  (and  which  is  called  the  trust 
property),  for  the  benefit  of  certain  persons   (who  are 


2  PRELIMINARY   DEFINITIONS. 

called  the  beneficiaries  or  cesluis  que  trust),  of  whom  he 
may  or  may  not  himself  be  one.1  Any  act  or  neglect  on 
the  part  of  a  trustee  which  is  not  authorized  or  excused  by 
the  terms  of  the  trust  instrument,  or  by  the  doctrines  of 
judicial  equity,  is  called  a  breach  of  trust. 

Examination  of  the  above  definition. — It  is  by  do  means  an  easy  task 
to  give  a  definition  of  that  creation  of  judicial  equity  which  is  known  to 
lawyers  as  a  trust.  More  than  one  are  to  be  found  In  the  recognized  text- 
books; but  none  of  these  learned  and  excellent  works  contain  a  defini- 
tion which  is  altogether  satisfactory. 

The  late  Mr.  Lewln,  in  his  treatise  on  Trusts,  adopts  Lord  Coke's 
definition  of  a  use  as  equally  applicable  to  a  trust,  namely, "  A  confidence 

i  Definition  of  trusts. —  Mr.  Perry,  in  his  work  on  Trusts  (§  2),  quot- 
ing from  Stair's  Institutions  of  the  Laws  of  Scotland,  defines  a  trust  as 
"  an  obligation  upon  a  person  arising  out  of  a  confidence  reposed  in  him 
to  apply  property  faithfully  and  according  to  such  confidence."  The 
objection  to  this  definition  is  that  it  is  held  in  such  general  terms  as  to 
apply  to  many  obligations  of  a  strictly  legal  character.  The  same  author, 
quoting  from  Ersklne's  Institutes  of  the  Laws  of  Scotland,  again  defines 
a  trust  as  "  in  the  nature  of  a  deposition  by  which  a  proprietor  transfers 
to  another  the  property  of  the  subject  entrusted,  not  that  it  should 
remain  with  him,  but  that  it  should  be  applied  to  certain  uses  for  the 
behalf  of  a  third  party."  This  definition,  though  couched  in  the  terms 
of  the  civil  law,  may  afford  a  basis  for  a  satisfactory  statement.  Chang- 
ing the  phraseology,  an  express  trust  may  be  defined  as  an  equitable 
obligation  created  by  a  transfer  of  property  by  the  proprietor  thereof 
(who  is  called  the  settlor)  to  another  (who  is  called  the  trustee)  or  to 
himself  in  his  separate  character  as  trustee,  by  which  the  property  is 
transferred  to  the  trustee  to  be  by  him  applied  to  certain  uses  defined  by 
the  terms  of  the  obligation  for  the  behalf  of  a  third  party  who  is 
called  the  cestui  que  trust.  The  advantage  of  this  definition  over  that 
given  in  the  text  consists  in  a  more  logical  sequence  obtained  by 
commencing  the  definition  with  a  statement  of  the  acts  done  by  the 
settlor.  In  certain  defined  circumstances  the  law,  in  the  absence  of  any 
express  obligation  creating  these  rights  and  relations  (and  sometimes 
contrary  to  the  actual  intention),  will  supply  the  relation  and  create  the 
trust.  Such  trusts,  according  to  the  circumstances  of  creation  and 
a  variant  terminology,  are  known  as  implied,  resulting,  or  constructive 
trusts.  The  difficulty  in  framing  a  proper  definition  of  trusts  in  gen- 
eral, lies  In  the  attempt  to  cover  express  and  constructive  trusts  In  one 
general  description,  and  perhaps  greater  clearness  is  obtained  by  separate 
definitions. 
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reposed  in  some  other,  not  issuing  out  of  the  land,  but  as  a  thing  collat- 
eral, annexed  in  privity  to  the  estate  of  the  land,  for  which  cestui  que  trust 
has  no  remedy  bat  by  subpoena  in  chancery.'9  This  definition  would 
seem,  however,  to  be  applicable  to  real  estate  only,  and  certainly  not  to 
trusts  of  choses  in  action,  the  equities  attaching  to  which  are,  generally 
speaking,  not  merely  collateral.  The  expression  "  some  other"  is  also 
apt  to  mislead,  and  to  convey  the  impression  that  the  trustee  must  be 
some  other  than  either  the  person  who  creates  the  trust,  or  the  beneficiary 
under  it;  whereas,  as  will  be  seen  farther  on,  snch  an  impression  would 
be  incorrect.  Then,  so  far  as  the  remedy  is  concerned,  the  definition  is 
obsolete.  The  Court  of  Chancery  no  longer  exists,  and  all  branches  of 
the  High  Court  take  cognizance  of  equitable  rights,  although  the 
Chancery  Division  is  the  proper  branch  in  which  to  enforce  express 
trusts. 

Another  eminent  author,  the  late  Mr.  8pence,  defines  a  trust  as 
"a  beneficial  interest  in,  or  beneficial  ownership  of,  real  or 
personal  property,  unattended  with  the  possessory  or  legal 
ownership  thereof; "  and  this  definition  was  adopted  by  the 
late  Mr.  8nell,  and  the  late  Judge  Josiah  Smith,  in  their  respec- 
tive works  on  Equity.  An  almost  similar  definition  is  given  by  Mr. 
Justice  Story,  in  his  comprehensive  work  on  Equity,  where  he  says: 
"  A  trust  may  be  defined  to  be  an  equitable  right,  title,  or  Interest 
In  property,  real  or  personal,  distinct  from  the  legal  ownership 
thereof."  * 

It  would  seem,  however,  with  most  unfeigned  respect  for  the  memory 
of  those  four  eminent  and  learned  writers,  that  their  definitions  are  not 
definitions  of  a  trust  at  all,  but  rather  of  the  beneficial  Interest  or 
property  of  persons  in  whose  favour  a  trust  is  created. 

Mr.  H.  A.  Smith  in  his  "  Principles  of  Equity  "  also  points  out,  that 
Mr.  Spence's  definition  omits  to  take  account  of  what  are  known  as 
special  trusts,  in  which  the  object  of  the  trust  is  the  performance  of 
some  particular  duty,  rather  than  the  vesting  of  beneficial  ownership  in 
some  pcjiaon  other  than  the  legal  owner ;  and  he  defines  a  trust,  as  "  a 
duty,  deemed  In  Equity  to  rest  on  the  conscience  of  a  legal  owner." 

This  definition,  however,  although  decidedly  superior  to  those  hitherto 
.discussed,  is  not  quite  accurate,  being  both  too  wide  and  too  narrow. 

In  the  first  place,  it  is  too  wide ;  because  it  would  be  almost,  if  not 
quite,  as  good  a  definition  of  any  other  equitable  obligation. 

In  the  second  place,  it  is  too  narrow ;  because  a  person  may  be  a 
trustee,  without  being  the  legal  owner  of  property;  c.  g.f  he  may  be 
trustee  of  an  equity  of  redemption,  or  of  an  equitable  interest  arising 
under  another  trust,  or  even  of  an  expectancy. 

I  have  therefore  felt  myself  obliged  to  reject  all  the  definitions  above 

1  Bxamination  of  definition — Story's  definition. — This  definition  is 
also  found  in  Blspham  on  Principles  of  Equity. 
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referred  to,  and  to  endeavour  to  construct  an  Independent  one.  And  Id 
doing  so  it  became  necessary  to  consider  the  nature  of  a  trust. 

Mr.  Frederick  Pollock,  in  his  learned  work  on  Contracts,  concludes 
that  a  trust  is,  In  its  Inception,  a  form  of  contract;  bat  admits  that  the 
complex  relations  involved  in  a  trust  cannot  be  conveniently  reduced  to 
the  ordinary  elements  of  a  contract,  and  that  there  Is  sufficient  justifica- 
tion for  the  coarse  adopted  by  all  English  writers  in  treating  trusts  as  a 
separate  branch  of  law. 1 

And  Indeed,  it  is  sufficiently  obvious  that,  according  to  English  Law, 
there  are  at  least  two  important  distinctions  between  contracts  and 
trusts.  In  the  first  place  a  trust,  once  properly  declared,  is  binding  in 
equity,  although  no  valuable  consideration  was  given  for  it;  whereas  a 
valuable  consideration  is  a  sine  qua  non  in  the  validity  of  a  contract  not 
under  seal.  In  the  second  place,  an  executed  trust  may  be  enforced  by 
a  person  for  whose  benefit  it  was  made,  although  it  may  not  have  been 
party  or  privy  to  it. 

At  the  same  time,  there  can  be  no  doubt  that  trusts  are  somewhat 
analogous  to  that  class  of  common  law  cases,  which  lie  on  the  border 
line  between  contract  and  tort,  of  which  Cogga  v.  Bernard  (a)  is  the 
leading  instance ;  the  principle  of  which  is,  that  the  confidence  induced- 
by  undertaking  any  service  for  another,  is  a  sufficient  legal  consideration, 
to  create  a  duty  in  Its  performance. 

However,  whatever  a  trust  may  be  in  its  inception,  it  radically  differs 
from  all  other  duties  in  this,  that  prior  to  recent  legislation  it  was  a 
duty  which  could  not  be  enforced  at  common  law,  and  which  was  only 
enforceable  in  Chancery,  on  the  ground  that  a  breach  of  the  duty  waa 

(a)  1  Smith's  L.  0. 177, 6th  ed.,  and  see  also  Foulkes  v.  Metropolitan  District  Rail* 
Co.,  6  O.  P.  D.  167. 

i  Examination  of  definition  — Contract  and  trust. — In  Kane  v.  Blood- 
good,  7  Johns.  Ch.  90,  plaintiff  entitled  to  dividends  recoverable  at  law, 
sought  to  withdraw  his  claim,  as  a  trust,  from  the  operation  of  the 
Statute  of  Limitations.  Chancellor  Kent,  in  overruling  plaintiffs  con- 
tention, discusses  the  distinction  between  contracts  and  trusts.  "  Every 
deposit,"  says  he,  "  is  a  direct  trust.  The  reciprocal  rights  and  duties 
founded  upon  the  various  species  of  bailment  *  *  *  are  all  cases  of 
express  or  direct  trust."  This  case  seems  to  recognize  Mr.  Pollock's 
distinction  between  trusts  and  contracts  In  so  far  as  it  draws  a  line 
between  trusts  cognizable  at  law  and  those  cognizable  exclusively  in 
equity.  There  are  many  contracts  Involving  relations  of  trust  and 
refusal  of  confidence  by  one  of  the  parties  to  the  contract  in  the  other, 
which,  while  indicating  a  "  trust "  in  the  ordinary  sense  of  the  term,  do 
not  constitute  a  technical  "trust"  cognizable  in  equity.  See  also  App 
«.  Dreisbach,  2  Rawle,  pp.  802,  808;  York's  Appeal,  110  Pa.  St.  79; 
Warner  *.  McMullln,  181  Pa.  St.  881. 
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«o  unconscientious  as  to  call  lor  the  equitable  interference  of  the  Chan- 
cellor. 

It  Is  therefore  convenient  to  regard  a  trust  as  "  an  obligation,"  that  is 
to  say,  "  a  tie  of  equity  (vinculum  Juris),  whereby  one  person  is  bound 
to  perform  or  forbear  some  act  for  another  "  (b). 

The  obligation  Is,  or  at  all  events  in  its  inception  was,  an  equitable 
one,  enforceable  only  In  courts  of  equity,  although,  by  recent  legislation, 
all  courts  take  cognizance  of  trusts.  It  is  also  an  obligation  relating 
exclusively  to  property.  An  obligation  to  do  or  forbear  some  act  not 
relating  to  property  Is  not  a  trust,  whatever  else  it  may  be.  For  a  trust 
is  purely  a  creature  of  equity,  and  equity  concerns  itself  solely  with 
property. 

It  is,  further,  an  obligation,  the  due  performance  of  which  necessarily 
implies  that  the  obligor  has  some  control  over  the  property  which  is  the 
subject  of  the  trust,  otherwise  he  would  be  unable  to  deal  with  it  for  the 
benefit  of  the  beneficiaries;  and  although,  as  will  be  seen  hereafter,  in 
the  case  of  simple  trusts,  the  control  Is  merely  nominal  (consisting 
solely  In  the  trustee  being  the  depository  of  the  legal  title),  yet  some 
scintilla  of  control  is  absolutely  necessary  to  the  existence  of  a  trust. 

It  is  believed,  therefore,  that  the  definition  adopted  In  this  work  is 
fairly  accurate. 

Illustrations. 

1.  If  a  testator  bequeath  1,0002.  to  A.,  upon  trust  to  invest  it  In  gov- 
ernment stock,  and  to  pay  the  dividends  to  B.  for  life,  and  after  B.'s 
death  to  sell  the  stock  and  divide  the  proceeds  among  B.'s  children,  and 
A.  accepts  the  bequest,  a  trust  Is  at  once  created  in  A.  In  other  words, 
he  would  be  under  an  equitable  obligation  to  deal  with  the  l,OO0Z.  (the 
trust  property)  for  the  benefit  of  B.  and  B.'s  children  (the  beneficiaries) 
according  to  the  testator's  directions. 

2.  It  is,  however,  by  no  means  necessary  that  the  creator  of  the  trust, 
the  trustee,  and  the  beneficiaries,  should  be  all  different  people.  Two 
parties  at  least,  but  no  more,  are  always  necessary,  viz.,  trustee,  and 
some  beneficiary  beside  the  trustee.  Thus,  A.  may,  by  deed,  declare 
that  he  holds  l,0O0Z.  government  stock  standing  in  his  own  name  and 
belonging  to  him,  in  trust  to  pay  the.  dividends  to  himself  for  life,  and 
after  his  death,  upon  trust  to  pay  the  dividends  to  his  wife  for  life,  and, 
after  the  death  of  the  survivor  of  them,  upon  trust  to  sell  the  stock  and 
divide  the  proceeds  among  their  children.  Here  it  will  be  perceived  that 
A.  is  both  creator  of  the  trust,  trustee,  and  one  of  the  beneficiaries. 
If  he  were  the  sole  beneficiary,  the  trust  would  never  arise.  Or,  if  he 
became  such  by  surviving  his  wife  and  children,  and  becoming  the  sole 
personal  representative  and  next  of  kin  of  the  latter,  it  would  cease; 


(5)  Encyc  Brit.,  Art. "  Obligation. 
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because  the  trusteeship  would  merge  and  become  extinguished  in  the 
beneficial  ownership. 

8.  Sometimes  a  trust  is  contingent  on  the  happening  of  some  future 
event,  until. the  happening  of  which,  the  trustees  have  no  control.  In 
such  cases,  although  the  persons  nominated  to  exercise  the  control  are 
commonly  called  trustees,  they  do  not  in  reality  become  so  until  the 
happening  of  the  specified  event.  Thus,  trustees  for  the  purposes  of 
the  Settled  Land  Act,  are  not  in  reality  trustees  in  the  strict  technical 
sense,  unless  and  until  capital-money  is  paid  to  them  under  the  act. 
Until  that  is  done,  they  have  no  estate,  and  no  trust  to  perform,  and  are 
merely  watchmen,  whose  sole  duty  is  to  keep  an  eye  on  the  tenant  for 
life,  and  if  he  should  attempt  to  use  the  powers  of  sale,  &c,  conferred 
on  him  by  the  act,  with  gross  want  of  care,  or  with  fraud,  then  to  bring 
the  matter  to  the  notice  of  the  court.  The  same  remark  applies  to 
"  trustees  "  under  a  settlement  of  freeholds,  who  generally  take  no 
estate,  but  merely  a  discretionary  power  of  sale  and  of  revoking  the 
uses  and  appointing  new  uses  to  a  purchaser.  No  doubt  such  persons 
are  trustees  in  the  sense  that  the  settlor  trusts  In  their  discretion,  but  they 
are  not  trustees  in  the  sense  In  which  that  term  is  used  in  the  law  of 
trusts,  unless  and  until  purchase-money  comes  into  their  hands  by  reason 
of  their  having  exercised  the  power  of  which  they  are  donees. 


Article  2. 
Definitions  of  Legal  and  Equitable  Estates. 

Definitions   of    Legal    and   Equitable  Estates. —  The 

beneficial  interest  of  a  beneficiary  in  trust  property  is  called 
an  equitable  estate,  because  it  was  originally  only  recognized 
in  courts  of  equity.  A  legal  estate,  on  the  other  hand,  is 
that  proprietary  interest  which  has  been  acquired,  with  all 
the  formalities  which  are  required  by  the  common  or  statute 
law  for  perfecting  the  owner's  legal  title,  or  which  has 
developed  by  legal  descent.  A  trustee  mostly,  but  not 
necessarily  or  always,  has  a  legal  estate  in  the  trust 
property.1 

1  Definitions  of  legal  and  equitable  estates  —  Title  of  trustee. —  The 
nature  and  extent  of  the  trustee's  estate  depend  in  general  upon  the  par- 
poses  of  the  trust  to  which  it  is  deemed  to  be  commensurate.  See  arti- 
cles 29  and  80  post,  for  a  fuller  discussion  of  the  subject. 
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Distinction  still  important. —  When  the  Judicature  Act  of  1873  was 
first  passed,  it  was  thought  by  many  that  the  old  distinctions  between 
legal  and  equitable  estates  were  abolished,  and  that  henceforth  every 
equitable  interest  would  be,  in  effect,  a  legal  one.  Such  persons,  how- 
ever, overlooked  the  fact  that,  even  if  the  fusion  of  law  and  equity  justi- 
fied the  application  of  the  adjective  "  legal"  to  rights  and  interests 
formerly  ignored  by  the  common  law,  and  invented  by  judicial  equity, 
such  a  change  of  nomenclature  would  not  do  away  with  the  fundamental 
and  ineradicable  distinctions  which  exist  between  legal  and  equitable 
estates.  As  Lord  Selborne  said,  in  introducing  the  Judicature  Act  into 
the  House  of  Lords,  "  If  trusts  are  to  continue,  there  must  be  a  dis- 
tinction between  what  we  call  a  legal  and  an  equitable  estate.  The  legal 
estate  is  in  the  person  who  holds  the  property  for  another ;  the  equitable 
estate  is  In  the  person  beneficially  Interested.  The  distinction  between 
law  and  equity  is,  within  certain  limits,  real  and  natural,  and  it  would 
be  a  mistake  to  suppose  that  what  is  real  and  natural  ought  to  be  dis- 
regarded, although  under  our  present  system  it  is  often  pushed  beyond 
these  limits  "  (c). 

The  old  legal  estate,  therefore,  still  subsists;  and  although  equitable 
estates  are  now  recognized  by  all  branches  of  the  Supreme  Court  (and 
may  therefore  In  a  sense  be  called  legal),  It  has  been  found  more  con- 
venient to  retain  the  old  nomenclature,  signifying,  as  it  does,  a  real  and 
substantial  difference,  which  would  still  exist,  even  although  the  term 
equitable  estate  were  abolished. l 

It  must  not,  however,  be  assumed  that  the  estate  of  a  trustee  Is  always 

(c)  Hansard,  N.  8.,  Vol.  214,  p.  388. 

1  Distinction  still  important.  —  The  distinction  between  law  and 
equity  is  recognized  by  the  constitution  of  the  United  8tates 
(Art.  8,  §  2)  and  is  not  affected,  as  far  as  the  Federal  courts 
are  concerned,  by  the  provisions  of  State  practice  acts. 
Parsons  v.  Bedford,  8  Pet.  488;  Bennett  t>.  Butterworth,  11  How.  675. 
Upon  the  precise  effect  of  the  code  upon  actions  formerly  denominated 
legal  and  equitable,  the  language  of  the  New  York  code,  which  has 
served  as  a  model  for  those  subsequently  adopted  in  many  States,  is 
singularly  infelicitous.  The  preamble  declares  that  "it  Is  inexpedient 
that  the  distinction  between  legal  and  equitable  remedies  should  be 
longer  continued,'9  and  declares  further  that "  the  distinction  between 
actions  at  law  and  suits  in  equity  is  abolished  and  there  shall  be  but  one 
form  of  action  for  the  enforcement  and  protection  of  private  rights  and 
the  redress  of  private  wrongs,  which  shall  be  denominated  a  civil  action." 
Upon  this  point  8elden,  J.,  in  Reubens  v.  Joel,  18  N.  Y.  498,  said:  "  By 
what  process  can  these  two  modes  of  relief  be  made  identical?  It  is  pos- 
sible to  abolish  one  or  the  other,  but  it  certainly  is  not  possible  to 
abolish  the  distinction  between  them."  The  line  of  thought  thus  put 
forth  has  been  unanimously  followed  in  other  code  States,  although  the 
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legal-  The  estate  of  the  beneficiary  is  always  equitable,  so  long  as  the 
trust  subsists ;  but  so  also  may  be  the  estate  of  the  trustee.  For  instance, 
tbe  trust  property  may  consist  of  land  mortgaged  to  a  third  party.    In 

particular  decision  of  the  case  itself  has  been  very  much  restricted  in  its 
force  by  the  later  decisions.  The  action  in  that  case  sought  in  one  suit 
the  recovery  of  a  debt  against  the  debtor  and  the  restraint  of  alienation 
of  property  fraudulently  assigned  by  the  debtor.  Although  the  right  to 
thus  join  legal  and  equitable  demands  was  denied  in  this  case,  the  later 
cases  of  New  York  Ice  Co.  v.  Northwestern  Insurance  Co.,  23  N.  Y.  859; 
Lattin  v.  McCarty,  41  N.  Y.  107;  Pitcher  v.  Hennessy,  48  N.  Y.  422,  dis- 
tinctly permitted  demands  for  legal  and  equitable  relief  to  be  joined  in 
one  pleading.  The  same  result  has  been  reached  In  most  of  the  code 
States.  Scott  v.  Crawford,  12  Ind.  411;  Troost  t>.  Davis,  81  Ind.  84; 
Kramer  v.  Bebman,  9  Iowa,  114.  Still,  as  is  pointed  out  in  Moores  t>. 
Townshend,  102  N.  Y.  887,  legal  and  equitable  rights  are  still  governed 
by  the  rales  peculiar  to  each,  and  thus  where  a  plaintiff  has  no  legal 
title  to  land  he  cannot  obtain  the  relief  of  cancellation  of  a  deed  as  a 
cloud  upon  his  title  when  he  shows  himself  to  be  out  of  possession.  "  It 
is  not,"  says  the  court,  "  the  question  as  to  the  propriety  or  impropriety 
of  uniting  legal  and  equitable  causes  of  action  in  one  complaint,  but 
whether  sufficient  facts  have  been  alleged  and  proved  to  sustain  such 
respective  causes  of  action." 

The  Supreme  Court  of  Missouri  has  occupied  a  position  in  some 
respects  isolated  in  its  Interpretation  of  the  effect  of  the  code.  In 
Meyers  v.  Field,  87  Mo.  434,  it  was  held,  in  an  opinion  by  Holmes,  J., 
that,  notwithstanding  the  code,  equitable  and  legal  rights  were  still  to 
be  determined  according  to  the  modes  of  procedure  peculiar  to  each 
department  of  jurisprudence.  This  principle  was  re-affirmed  in  the 
cases  of  Peyton  t?.  Rose,  41  Mo.  257;  Rutherford  v.  Williams,  42  Mo.  18; 
Flthian  v.  Monks,  43  Mo.  502;  Pemberton  v.  Johnson,  46  Mo.  842; 
Magwlre  t>.  Tylor,  47  Mo.  115.  But  commencing  with  Henderson  t>. 
Dickey,  50  Mo.  161,  It  was  pointed  out  that  this  principle  merely  pro- 
hibited the  blending  of  legal  and  equitable  causes  of  action  In  one  entire 
statement,  but  did  not  prohibit  the  joinder  of  such  causes  of  action  In 
one  complaint,  if  separately  stated.  This  rule  is  restated  In  Crowe 
v.  Peters,  68  Mo.  429;  Davenport «.  Murray,  68  Mo.  198;  Mason  v.  Black, 
87  Mo.  829;  Blair  v.  Railway  Co.,  89  Mo.  888;  Woodsworth  v.  Tanner, 
94  Mo.  124. 

In  Davenport  v.  Murray,  68  Mo.  198,  It  was  suggested  that  where 
plaintiff  alleged  facts  showing  a  right  to  legal  or  equitable  relief,  the 
prayer  would  determine  the  nature  of  the  relief  demanded.  But  In 
Paddock  t>.  Somes,  102  Mo.  226,  the  court  allowed  plaintiff  to  unite 
a  prayer  for  an  Injunction  to  an  action  for  damages  to  a  nuisance.  So 
that  at  present  the  courts  of  that  State  allow  the  union  of  equitable  and 
legal  causes  of  action  upon  condition  of  their  being  separately  stated, 
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that  case  the  legal  estate  would  be  in  the  mortgagee,  an  equity  of  re- 
demption (which  Is  a  purely  equitable  estate)  in  the  trustee,  and  another 
equitable  estate  in  the  beneficiary.1 

The  difference  between  legal  and  equitable  estates  is  not  merely  of 
theoretical  Interest.  In  cases  of  breach  of  trust,  as  will  appear  later  on 
in  this  treatise,  it  is  of  vital  importance,  owing  to  the  maxim  that 
41  Where  the  equities  are  equal  the  law  prevails."  In  other  words, 
where  a  question  of  priority  arises  between  two  claimants,  each  of  whom 
has  an  equally  just  claim,  then,  if  one  of  them  has  the  legal  estate,  he 
will  be  preferred  to  the  latter,  even  though  the  title  of  such  other  arose 
before  that  of  the  claimant  having  the  legal  estate  (d)  .* 

(<f)  The  reader  who  is  desirous  of  verifying  this  statement  is  referred  to  the  fol- 
lowing oases,  which  have  arisen  slnoe  the  Judicature  Acts  came  into  operation, 
viz. :—  Cave  v.  Cave,  15  Oh.  Dlv.  689;  Northern  Counties  Ate.  Society  v.  WMpp,  26  Oh. 
Dlv.  482;  Oarnham  v.  Skipper,  84  W.  B.  185;  Taylor  v.  BkuMoek,  55  L.  J.  Ch.  99;  Be 
Vernon,  85  W.  R.  225;  Fox  v.  Buckley,  8  O.  D.  511 ;  Dixon  v.  Brown,  82  0.  D.  597. 

though  it  seems  that  an  objection  to  the  petition  for  failing  to  make 
such  separate  statement  is  too  late  if  made  after  judgment.  Blair 
v.  By.  Co.,  89  Mo.  894.  This  discussion  diverges  somewhat  from  the 
proposition  of  the  text,  but  is  so  evidently  suggested  by  it  as  to  need 
no  apology.  It  does  not  ever  seem  to  have  been  seriously  maintained 
in  this  country  that  the  various  codes  abolished  the  substantive  dis- 
tinctions between  legal  and  equitable  estates,  so  that  the  questions 
arising  under  them  were  entirely  questions  of  practice  and  procedure. 

1  Trusts  of  equitable  estates. — A  trust  may  be  declared  of  an 
equitable  interest  in  land,  though  the  settlor  contemplates  a  further  dis- 
position of  the  legal  interest.  Lane  t>.  Bwing,  81  Mo.  75.  A  valid  declara- 
tion of  trust  may  be  made  as  to  lands  by  one  entitled  to  a  patent  thereto, 
which  has  not  yet  been  issued  to  him.  Fisher  v.  Fields,  10  Johns.  495. 
Any  interest  in  personal  property,  or  a  mere  possibility  coupled  with  an 
interest  on  real  estate,  is  capable  of  assignment  in  equity.  Lawrence  v. 
Bayard,  7  Paige,  70.  In  Clements  v.  Van  Horn,  44  N.  J.  Bq.  595, 18  Atl. 
Rep.  71,  A.  declared  a  trust  in  favor  of  his  wife  as  to  the  proceeds  of 
the  sale  of  lands  which  were  acquired  by  his  wife  by  descent.  These 
proceeds  would,  under  the  New  Jersey  law,  belong  to  the  husband,  and  the 
settlement  was  intended  to  assure  them  to  the  wife.  It  was  held  that 
although  the  declaration  of  trust  was  made  before  the  purchase  price 
was  received  (and  consequently  before  A.'s  title  by  reduction  to  posses- 
sion could  be  deemed  to  have  accrued  to  him),  yet  as  all  parties  had 
treated  the  money  as  reduced  to  A.'s  possession,  it  would  so  be  regarded 
in  equity  in  the  consideration  of  A.'s  right  to  make  the  settlement.  It 
is  to  be  observed,  however,  that  the  result  in  this  case  was  obtained  by 
the  application  of  the  maxim  that  equity  considers  as  already  done  that 
which  ought  to  be  done. 

«  Distinction  still  important  —  Equal  equities  —  Perhaps  the  widest 
application  of  the  principle  is  found  in  the  protection  afforded  a  bona  fide 
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Illustrations. 

1.  A.t  the  owner  of  a  freehold  estate,  conveys  it  by  a  formal  deed  of 
grant  to  B.,  to  hold  in  trust  to  receive  the  rents  and  pay  them  to  C,  dur- 
ing his  life,  and  after  C.'s  death,  upon  trust  to  sell  the  land  and  divide 
the  proceeds  among  C.'s  children  equally.  Here,  B.,  the  trustee,  would 
have  the  legal  estate.  According  to  the  old  doctrines  of  common  law,  he 
would  be  the  absolute  owner.  The  estates  of  C.  and  C.'s  children,  on 
the  other  hand,  are  equitable;  because  formerly  they  were  oniy  recog- 
nized by  courts  of  equity,  and  still  retain  the  Incidents  annexed  to  them 
by  equity,  although  now  recognised  by  all  courts. 

2.  A.,  the  owner  of  a  copyhold  estate,  on  the  marriage  of  his  daughter, 
C,  covenants  with  her  and  her  intended  husband  that  he  will  duly  vest 
the  copyholds  in  B.,  upon  trusts  similar  to  those  stated  In  the  last  illus- 
tration. Here,  until  the  copyholds  are  duly  surrendered  by  A.,  and  until 
B.  Is  duly  admitted  tenant  on  the  court  rolls,  the  latter  has  a  mere  equit- 
able estate,  although  he  is  trustee.  For  copyholds  can  only  be  conveyed 
at  common  law  by  surrender  and  admittance. 

8.  A.,  by  will,  devises  a  freehold  estate  to  B.  in  fee  simple,  to  the  use 
of  C.  during  her  life,  and  after  C.'s  death,  to  the  use  of  B.,  his  heirs  and 
assigns  for  ever,  in  trust  to  sell,  and  divide  the  proceeds  among  C.'s 
children.  Here,  by  virtue  of  the  Statute  of  Uses,  the  legal  estate  is  not 
In  the  trustee,  B.,  during  the  life  of  C,  but  is  in  C,  who  is  accordingly  a 
legal  tenant  for  life,  and  not  a  mere  beneficiary  under  a  trust.  On  the 
death  of  C,  however,  the  legal  estate  vests  In  B.,  the  trustee,  in  fee,  and 
the  Interests  of  C.'s  children  are  purely  equitable. 


Article  3. 

Definitions   of  Declared  (or  Express)    and  Constructive 

Trusts. 

Definitions  of  Declared  (or  Express)  and  Constructive 
Trusts. —  In  relation  to  their  inception,  trusts  are  divisible 
into  two  classes. 

a.  A  declared  er  express  trust  means  a  trust  created  by 
words   either  expressly  or  impliedly  evincing  an  intention 

purchaser  of  real  estate  without  notice  who  adds  the  legal  title  to  his 
equitable  right,  as  against  one  claiming  the  same  property  under  a  purely 
equitable  title.    See  pott,  Article  84. 
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to  create  a  trust.  If  the  words  be  contained  in  a  docu- 
ment, such  document  is  called  a  settlement,  whether  it  be 
a  simple  writing,  a  deed,  or  a  will.  The  person  who  pro- 
vides the  trust  property,  is  called  the  settlor.1 

/?.  A  constructive  trust  means  a  trust  which  is  not  cre- 
ated by  any  words  either  expressly  or  impliedly  evincing  a 
direct  intention  to  create  a  trust,  but  by  the  construction 
of  equity,  in  order  to  satisfy  the  demands  of  justice. 

Reasons  for  this  classification. —  This  classification  seems  to  me 
to  be  preferable  to  that  usually  adopted,  of  express,  implied,  and 
constructive  trusts.  Some  writers  class  trusts  declared  by  words  of 
prayer,  desire,  hope,  or  the  like  (precatory  words),  as  u  implied  trusts." 
Others,  on  the  other  hand,  class  what  are  known  as  resulting 
trusts  (that  is,  trusts  arising  by  implication  of  equity  in  favor 
of  a  settlor  where  an  express  trust  has  failed,  or  the  like,) 
as  "  implied  trusts."  It  appears  to  me,  however,  that  trusts 
arising  from  precatory  words  are  essentially  express  trusts  —  that  is  to 
say,  they  are  expressed,  although  In  ambiguous  and  uncertain  language. 
Resulting  trusts,  on  the  other  hand,  are  clearly  constructive,  as  they  can 
only  arise  in  the  absence  of  express  direction.  Moreover,  the  whole  of 
the  law  as  to  express  trusts  is  applicable  to  trusts  created  by  precatory 
expressions,  and  there  is,  therefore,  no  reasonable  ground  for  treating 
them  as  a  separate  and  distinct  class. ' 

Illustrations. 

1.  Direct  express  trust. — A.,  by  his  will,  devises  property  to  B.,  in 
trust  for  C. ;  that  is  an  express  trust. 

2.  Express  trust  by  precatory  words. —  A.,  by  his  will,  gives  prop- 
erty to  B.,  and  prays  or  requests  him  to  apply  it  for  the  benefit  of  C.  and 
her  children;  that  Is  an  express  trust  created  by  precatory  or  ambiguous 
words,  and  would  be  called  by  some  writers  an  implied  trust. 


1  Definitions  of  declared  and  constructive  trusts. —  In  the  code  of 
California  the  terms  trustor,  trustee  and  beneficiary  are  used  to  designate 
the  parties  to  a  trust. 

*  Reasons  for  the  classification. —  Mr.  Perry,  In  his  work  on  Trusts, 
classifies  them  as  express,  implied,  resulting,  and  constructive.  Bispham 
in  his  works  on  the  Principles  of  Equity  (§  20),  agrees  with  the  classifi- 
cation of  the  text.    The  same  classification  is  followed  by  Pomeroy,  in 


/ 
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8.  Resulting  trust. —  A..,  by  his  will,  gives  property  to  B.  in  trust  for 
€.,  who  dies  before  the  testator.  Here  the  trust  in  favour  of  C.  lapses ; 
but,  as  it  is  obvious  that  the  testator  never  Intended  that  B.  should  have 
the  beneficial  interest  in  the  property,  equity  constructs  a  trust  in  favour 
of  A.'s  heir,  or  residuary  devisee,  or  personal  representatives,  or  resid- 
uary legatee,  as  the  case  may  require.  That  is  an  example  of  that  species 
of  " constructive  trust'9  which  is  known  as  a  "  resulting  trust,"  from 
the  Latin  verb  resultare,  to  spring  back. 

4.  Pore  constructive  trust. —  A  trustee  of  a  leasehold  house,  at  the 
termination  of  the  lease,  uses  his  position  to  induce  the  landlord  to 
renew  the  lease  to  him.  Here,  equity  regards  the  attempt  of  the  trustee 
to  snatch  a  personal  benefit  for  himself  in  antagonism  to  his  beneficiaries 
as  an  act  of  ill-faith,  and  will  consequently  decree  that  the  trustee  must 
hold  the  new  lease  upon  the  same  trusts  as  he  held  the  old  and  expired 
one.  That  is  an  instance  of  a  constructive  trust,  which  is  not  a  result* 
lng  one. 


Article  4. 
Definitions  of  Simple  and  Special  Trusts. 

Definitions  of  Simple  and  Special  Trusts. —  In  relation 
to  the  nature  of  the  duty  imposed  on  the  trustee,  trusts  are 
divided  into  simple  and  special  trusts. 

(a)  A  simple  trust  means  an  express  or  constructive 
trust  in  which  the  trustee  is  a  mere  passive  depositary  of 
the  trust  property ,  with  no  active  duties  to  perform,  and 
who  would,  on  the  requisition  of  his  beneficiaries,  be  com- 
pellable in  equity  to  convey  the  estate  to  them  or  by  their 
direction.  Such  a  trustee  is  called  a  passive  trustee;  and 
if,  in  addition,  he  is  not  one  of  the  beneficiaries,  he  is  called 
a  bar*e  trustee  (e).1 

(«)  Decision  of  Hall,  V.-O.  in  ChrUtie  v.  Ovington,  1  Ch.  Dlv.  379,  as  modified  by 
Jessel,  M.R.,  in  Morgan  v.  Swansea  Local  Board,  9  Ch.  Div.  682;  bat  see  Re  Docwra, 
29  Ob.  Dlv.  693,  where  Bacon,  V.-O.,  seems  to  have  held  that  beneficiaries  may  be 
bare  trustees. 

his  work  on  Equity  Jurisprudence,  except  that  be  classes  resulting  and 
constructive  trusts  under  the  general  head  of  "  Implied  trusts." 

i  Definitions  of  simple  and  special  trusts. —  McCreary  v.  Bomberger 
(Pa.  Com.  PI.),  11  Pa.  Co.  Ct.  Rep.  68;  Hannegv.  Mueller,  82  Wis.  285, 
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(/?)  A  special  trust  means  an  express  trust  in  which  a 
trustee  is  appointed  to  carry  out  some  scheme  particularly 
pointed  out  by  the  settlor,  and  is  not  (as  in  the  case  of  a 
simple  trust)  a  mere  passive  depositary  of  the  estate,  but  is 
called  upon  to  exert  himself  actively  in  the  execution  of 
the  settlor's  intention  (/).  The  trustee  of  a  special  trust 
is  called  an  active  trustee.1 

</)  Lewln,18. 


52  N.  W.  Rep.  98 ;  Thompson  v.  Con  ant,  52  Minn.  208 ;  53  N.  W.  Rep.  1145 ; 
Fisher  v.  Wister  (Pa.),  25  Atl.  Rep.  1015.  Where  by  statute  a  married 
woman's  estate  is  no  longer  liable  for  her  husband's  debts,  a  trustee  for 
her  with  no  active  duties  to  perform,  becomes  a  mere  dry  trustee. 
Georgia  Railway  Co.  v.  Scott  (8.  C),  16  S.  E.  Rep.  185;  Robinson  v. 
Ostendorff  (S.  C),  16  S.  E.  Rep.  871.  Where  a  person  is  named  both  as 
executor  and  trustee  and  given  certain  powers  to  sell  real  estate,  the 
1  trust  will  not  be  deemed  an  active  one  if  such  powers  are  properly  refer- 

able to  his  appointment  as  executor.  Reeves  v.  Brayton,  86  8.  C.  884; 
16  S.  E.  Rep.  668.  A  trustee  covenanting  to  allow  the  beneficiary  full 
enjoyment  of  the  property  with  its  rents  and  profits ;  to  convey  at  her 
request,  or  as  she  by  will  may  direct,  converts  the  trust  Into  a  dry  one. 
Cornwell  v.  Orton  (Mo.),  27  8.  W.  Rep.  536.  Where  land  is  patented 
to  A.  in  trust  but  without  stating  the  nature  of  the  trust,  A.  holds  as  a 
naked  trustee.  Moore  v.  City  of  Waco,  85  Tex.  206;  20  8.  W.  Rep.  61; 
Brown  9.  Harris  (Tex.  Civ.  App.)>  27  8.  W.  Rep.  45;  Cornwell  v. 
Orton  (Mo.),  27  8.  W.  Rep.  536.  Where  A.  is  grantee  to  sell  as  B.  may 
direct,  and  to  give  B.the  proceeds,  otherwise  to  stand  seized  to  B.'s  use, 
the  trust  is  passive.    McGoon  t>.  Scales,  9  Wall.  23. 

i  Definitions  of  simple  and  special  trusts. —  The  terms  "  active  " 
and  ** passive,"  instead  of  "special"  and  "simple,"  are  employed  by 
most  writers  and  more  nearly  convey  a  conception  of  the  Intended  dis- 
tinction. The  distinction  is  of  Importance  in  legal  history  in  its  relation 
to  the  Statute  of  Uses,  the  Statute  of  Uses  not  operating  to  execute  the 
use  in  the  case  of  special  trusts,  because  the  use  as  well  as  the  legal 
interest  was  held  to  be  in  the  trustee.  To  effectuate  the  original  frus- 
trated object  of  the  statute,  was  the  object  of  the  New  York  laws 
affecting  uses  and  trusts  found  In  the  Revision  of  1830.  By  this  law 
passive  trusts  are  abolished  in  these  words:  "  Every  person  who  by 
virtue  of  any  grant,  or  assignment,  or  devise,  now  is,  or  hereafter  shall 
be  entitled  to  the  actual  possession  of  lands,  and  the  receipt  of  rents 
™  and  profits  thereof,  In  law  or  in  equity,  shall  be  deemed  to  have  the  legal 

estate  therein,  of  the  same  quality  and  duration  and  subject  to  the  same 
Y  conditions  as  his  beneficial  Interest."    The  effect  of  this  Statute  Is  to* 

i 
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Illustrations. 

1.  Thus,  A.  devises  property  unto  and  to  the  use  of  B.  in  trust  for  C. 
Here  the  trust  is  a  simple  trust,  as  the  only  duty  which  B.  has  to  per- 
form is  to  convey  the  legal  estate  to  C. ;  and  B.  is  a  bare  trustee,  as 
he  takes  no  beneficial  interest. 

2.  Again,  if  the  trust  had  been  during  C.'s  life  to  collect  the  rents  and 
profits,  and  to  pay  thereout  the  cost  of  repairs  and  insurance,  and  to  pay 
the  residue  of  such  rents  and  profits  to  C.  during  his  life,  and  after  C.'s 
death  to  hold  the  property  in  trust  for  D.,  the  trust  would  have  been  a 
special  trust  during  the  life  of  C.,  and  B.  would  have  been  an  active 
trustee;  for  the  trustee  during  that  period  would  have  had  active  duties 
to  perform.1  But  upon  C.'s  death,  the  trnst  would  have  become  a  simple 

execute  the  use  in  every  instance,  as  was  the  intent  of  the  Statute  of 
Uses,  down  to  the  very  last  beneficiary,  no  matter  how  numerous  the 
trusts  or  uses.  By  a  further  provision  of  this  law  all  express  trusts  in 
land  are  prohibited  except  the  following:  (a)  To  sell  land  for  the  bene- 
fit of  creditors,  (b)  To  sell,  mortgage  or  lease  land  for  the  benefit  of 
legatees  or  for  satisfying  any  charge  thereon,  (c)  To  receive  rents  and 
profits  of  lands  and  apply  them  to  the  use  of  any  person  during  the  life 
of  such  person,  or  for  a  shorter  term,  (d)  To  accumulate  rents  and 
profits  for  the  time  by  law  allowed.  This  act  has  been  copied  into  the 
codes  of  Michigan,  Wisconsin,  Minnesota,  California,  Dakota  and  Ala- 
bama. To  the  class  of  trusts  just  specified  Michigan  and  Wisconsin 
have  added  trusts  for  the  benefit  of  any  person  when  such  trust  is  fully 
expressed  and  clearly  defined  in  the  instrument,  subject  to  the  rule  against 
perpetuities. 

1  Definition  of  simple  and  special  trusts.  —  Goodrich  v.  Milwaukee, 
24  Wis.  422.  Thus  where  the  trust  contemplates  an  investment  by  the 
trustee  and  payment  of  profits  to  the  beneficiary  it  is  active  in  character. 
Watson's  Appeal,  125  Pa.  St.  840;  17  Atl.  Rep.  426;  Appeal  of  Holl,  188 
Pa.  St.  851 ;  19  Atl.  Rep.  558.  Thus  where  the  trustee's  express  power 
is  confined  to  the  payment  of  interest  or  income.  Appeal  of  McClelland, 
180  Pa.  St.  451;  18  Atl.  Rep.  851;  Appeal  of  Grothe,  135  Pa.  8t.  885;  19 
Atl.  Bep.  1058;  In  Be  Forney's  Est.  (Pa.  St.),  28  Atl.  Rep.  1086.  Any 
control  of  the  rents  and  profits  by  the  trustee  will  render  the  trust  active. 
Jourolman  v.  Massengill,  2  Pickle,  93;  5  8.  W.  Rep.  719.  Thus  as  to  the 
duty  to  keep  property  in  repair,  and  apply  rents  and  profits  to  the  pay- 
ment of  taxes.  Davis  v.  Williams,  1  Pickle,  646;  4  S.  W.  Rep.  8.  Thus 
also  as  to  a  trust  to  protect  an  estate  for  a  prescribed  period  or  preserve 
contingent  remainders.  Henderson  v.  Hill,  9  Lea,  25;  Henson  v.  Wright, 
88  Tenn.  501 ;  12  8.  W.  Rep.  1085.  Discretion  reposed  in  a  trustee  is 
decisive  of  the  active  character  of  the  trust.  Kirkland  v.  Cox  94,  111.  400. 
And  the  fact  that  the  beneficiary  has  the  power  to  remove  or  substitute 


DEFINITIONS  OF  8IMPLE   AND   SPECIAL  TRU8T8.  15 

trust,  and  B.  a  bare  trustee,  inasmuch  as,  although  there  were  originally 
active  duties  attached  to  the  trustee's  office,  those  duties  lapsed  by  the 
death  of  C,  and  the  only  duty  which  remained  was  to  convey  the  legal 
estate  to  D. 

8.  A  vendor  of  land  before  the  sale  is  completed  by  execution  of  the 
conveyance,  is  a  passive  trustee ;  but  he  is  not  a  bare  trustee,  for  he  has 
a  lien  on  the  land  for  his  purchase- money. 

4.  8o  where  property  is  given  unto  and  to  the  use  of  A.,  In  trust  for 
himself  and  B.,  he  is  a  passive,  but  not  a  bare  trustee. 

trustees  has  no  bearing  on  this  question.  Hart  it.  Seymour,  147  111. 
-698 ;  85  N.  B.  Bep.  246.  See,  also,  generally,  the  recent  cases  of  First 
Baptist  Church  v.  Pennsylvania,  etc..  Baptist  Soc.,  15  Pa.  Co.  Ct.  Bep. 
882;  Feigner  o.  Cooper  (Md.)i  80  Atl.  Bep.  911. 


Division  II. 


DECLARED  OR  EXPRESS  TRUSTS 


Chapter  I.  —  Introduction. 

Art.  5.    Analysis  of  a  declared  Trust. 


Chapter  II.  —  Matters  essential  to  the  prima  facie 

Validity  of  a  declared  Trust. 

Art.  6.  Language  evincing  an  intention  to  create  a  Trusts 
(a)  Imperative  Directions. 
(/9)  Contracts  to  create  Trusts. 
(f)  Powers  in  the  nature  of  Trusts. 
(8)  Precatory  Words. 
"      7.  Illusory  Trusts. 

"      8.  How  far  valuable  consideration  necessary  to  bind  settlor  and 
his  representatives: 
(a)  Where  Trust  completely  declared,  or  created  by  will,  no 

consideration  required. 
(£)  Where  mere  intention,  or  contract,  to  create  a  Trust  at 

future  date,  consideration  necessary. 
(y)  Who  may  enforce  an  incomplete  Trust  based  on  Value. 
(£)  Parties  privy  to  valuable  consideration, 
(e)  Volunteers. 
"      9.  What  Property  capable  of  being  made  the  subject  of  a  Trust » 
"    10.  The  Legality  of  the  expressed  Object  of  the  Trust. 
"    11.  Necessity  of  writing  in  certain  cases. 

(16) 
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Chapter   III.  —  Validity  of  declared  Trusts  nr  rela- 
tion to  LATENT  MATTERS. 

Art.  12.  "Who  may  be  a  8etUor. 

"    18.  WTio  may  be  a  Cestui  que  trust. 

«    14.  Validity  as  between  Settlor  and  Cestui  que  trust. 

•<    15.  Validity  as  against  Creditors. 

14    16*  Validity  as  against  Trustee  in  Bankruptcy. 

"    17.  Validity  as  against  subsequent  Purchasers. 

Chapter  IV.  —  Construction  of  declared  Trusts. 

Avr.  18.  Executed  Trusts  construed  strictly,  and  Executory  liberally. 


CHAPTER  I. 
introduction. 


Article  5. 

Analysis  of  a  Declared  or  Express  Trust. 

Analysis  of  a  Declared  or  Express  Trust.  —  a.  Where  a 
person  has  used  language  from  which  it  can  be  gathered 
that  he  intended  to  create  a  trust  (a),  and  such  intention 
is  not  negatived  by  the  surrounding  circumstances  (6),  and 
the  trust  is  created  by  will  or  based  on  valuable  considera- 
tion, or  the  trust  property  has  been  transferred  to  a  trustee, 
or  the  settlor  has  constituted  himself  a  trustee  of  it  (c),  and 
the  trust  property  is  of  such  a  nature  as  to  be  legally 
capable  of  being  settled  ((2),  and  the  object  of  the  trust  is 

(o)  Art.  6.  (o)  Art.  8. 

(6)  Art  7.  (d)  Art. !). 
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lawful  (e),  and  the  settlor  has  complied  with  the  provis- 
ions of  the  law  as  to  evidence  (f),B.  good  and  valid  declar- 
ation of  trnst  has  (prima  facie)  been  made.  These primd 
facie  essentials  will  be  examined  at  length  in  Chapter  II. 

/J.  But  a  trust,  prima  facie  valid,  may  yet  be  impeach- 
able from  incapacity  of  the  settlor  (g)y  or  of  the  cestui  que 
trust  (ft),  or  from  some  mistake  or  fraud  attendant  upon 
its  creation  (i) ;  or  again  it  may  be  valid  as  between  the 
parties,  and  yet  invalid  as  against  the  settlor's  creditors 
(&),  or  trustee  in  bankruptcy  (?)>  or  as  against  subsequent 
purchasers  (m).  These  latent  flaws  will  be  considered  in 
Chapter  III. 

f.  And  lastly,  the  circumstances  under  which  the  trust 
was  created,  may  be  such  as  to  necessitate  a  very  liberal 
construction  being  given  to  the  language  in  which  it  was 
declared,  so  as  to  give  effect  to  the  manifest  intentions  of 
the  settlor  (n).  These  questions  of  construction  will  be 
dealt  with  in  Chapter  IV. 

(«)  Art.  10.  (*)  Art  15. 

(/)  Art.  1L  (0  Art.  16. 

(g)  Art.  13.  (m)  Art  17. 

(ft)  Art  13.  <n)  Art.  18. 
«)  Art  14. 


CHAPTER  II. 

Matters  essential  to  the  prima  facie  Validity  of  a 

Declared  Trust. 

Art.    6.  Language  evincing  Intention  to  create  a  Trust. 
"      7.  Illusory  Trusts. 
44      8.  How  far  valuable  consideration  necessary  to  bind  the  settlor 

and  his  representatives. 
"      9.  What  Property  capable  of  being  made  the  subject  of  a  Trust. 
"    10.  The  Legality  of  the  expressed  object  of  the  Trust. 
"    11.  Necessity  of  writing  in  certain  cases. 


Article  6. 
Language  Evincing  an  Intention  to  Create  a  Trust. 

Language  Evincing  an  Intention  to  Create  a  Trust. — 

No  technical  expressions  are  needed  for  the  creation  of  an 
express  trust  (a),  so  long  as  it  appears  that  the  settlor  in- 
tended to  create  one,  or  to  confer  a  benefit  best  carried  out 
by  means  of  one,  and  has  clearly  pointed  out  the  benefi- 
ciaries, the  trust  property,  and  the  purpose  of  the  trust 
(6).1  In  particular,  the  following  forms  of  expression 
suffice  to  create  an  express  trust,  viz. :  — 

a.  An  imperative   direction   to  hold   the  property  for 

(a)  Dipple  y.  CoHet,  11  Ha.  184;  Cox  v.  Page,  10  Ha.  168. 
(6)  Inigkt  v.  Knight,  8  B.  148. 

1  language  evincing1  an  intention  to  create  a  trust. —  If  the  Inten- 
tion to  create  a  trust  appears,  the  absence  of  form  is  of  no  moment. 
Norman  v.  Burnett,  25  Miss.  188;  Barry  v.  Shelby,  4  Hayw.  229.  Thus  a 
trust  estate  in  fee' may  be  created  without  words  of  Inheritance.    Fisher 

(19) 
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certain  expressed  purposes,  or  a  declaration  that  it  shall 
be  held  for  such  purposes  (b). 

ft.  An  agreement  for  valuable  consideration  that  a  trust 
shall  be  created  .* 

7*.  A  power  of  appointment  among  a  class  ( or  perhapa 
in  favour  of  an  individual  (c)),  unaccompanied  by  a  gift 
over  in  default  of  appointment  (d).2 

(6)  For  gifts  on  conditions,  etc,  see  Cunningham  ▼.  Foot,  8  App.  Cat.  974.1 
(c)  8ed  quaere,  Tweedalev.  Tteeedale,!  Oh.  Div.633;  Wheeler ▼.  Warner,  1 8. ft S. 804» 
(<t)  Burrough  y.  PhUcoB,5  M.  ft  O.  71;  ft-fovMon  ▼.  Kireopp,  1  Ke.  65S;  Brow*  v. 
Biggt,  A  Ves.  708. 

v.  Fields,  10  Johns.  495;  Hlgginbotham  v.  Burnett,  6  Johns.  Ch.  184; 
Chamberlain  v.  Thompson,  10  Conn.  248;  Newhall  v.  Wheeler,  7  Mass. 
189;  Stearns  v.  Palmer,  10  Met.  82;  Ooald  v.  Lamb,  11  Met.  84;  Brooks 
«.  Jones,  Id.  191;  Cleveland  v.  Hallett,  6  Cash.  408;  North  v.  Phllbrook, 
84  Me.  588;  Neilson  v.  Lagow,  12  How.  99;  Ewlng  t>.  Shanahan,  118  Mo. 
188;  20  8.  W.  Rep.  1065;  Dow  v.  Clapp,  160  Mass.  588;  86  N.  E.  Rep.  474. 
However,  in  a  formal  Instrument  the  rule  of  strict  construction  is  some- 
times  applied  and  in  the  absence  of  the  word  '*  heirs,"  the  estate  will  be 
limited  to  one  for  life.  McElroy  v.  McElroy,  118  Mass.  509.  Of  so  little 
weight  is  the  matter  of  form  that  a  trust  will  be  declared  if  it  can  be 
pieced  out  from  separate  related  papers.  Tenny  v.  Simpson,  87  Kan. 
579;  15  Pac.  Rep.  512;  Hannig  v.  Muller,  82  Wis.  285;  52  N.  W.  Rep.  98. 
On  the  other  hand,  in  the  absence  of  Intent,  the  mere  use  of  apt  words 
of  form,  or  the  designation  of  parties  as  "  trustees  "  will  not  create  a 
trust.  Richardson  v.  Inglesby,  18  Rich.  Eq.  59 ;  In  re  Hawley,  104  N.  Y. 
250;  10  N.  E.  Rep.  852;  Hart  v.  Seymour,  147  111.  598;  85  N.  E.  Rep.  249. 
But  contra  as  to  the  title  taken  by  one  designated  as  "  trustee."  See 
Railroad  Co.  o.  Durant,  95  U.  S.  576;  Shaw  v.  8pencer,  100  Mass.  898; 
Brown  v.  Coombs,  29  N.  J.  L.  86;  Selden's  Appeal,  81  Conn.  548;  John- 
son v.  Caiman  (Colo.),  84  Pac.  Rep.  905. 

1  Language  evincing;  a  determination  to  create  a  trust — Agree- 
ment.—See  Article  8,  post. 

2  Language  evincing  a  determination  to  create  a  trust — Power 
of  appointment.  —  In  Withers  v.  Yeadon,  1  Rich.  Eq.  824,  Johnston,  Ch., 
thus  states  the  doctrine:  "  I  consider  it  settled  and  upon  principle  that  in 
all  cases  where  property  is  given  to  one,  enabling  him  to  execute  a  power 
in  a  discretionary  manner  and  he  does  not  exercise  his  discretion  or 
execute  the  power,  the  class  of  persons  among  whom  his  bounty  was  to 
be  distributed  shall  not  be  disappointed  by  his  neglect,  but  shall  take 
equally;  that  the  rule  of  all  such  powers  is  that  they  are  trusts  to  be 
executed."  See  Frazier  v.  Frazler,  2  Leigh,  642.  The  doctrine  of  this 
rule  has  been  incorporated  in  the  codes  of  New  York,  Michigan,  Wiscon- 
sin, Minnesota,  Dakota  (North  and  South),  and  Alabama. 
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d.  A  gift  to  a  person  followed  by  precatory  words  ex- 
pressive of  the  donor's  request,  recommendation,  desire, 
hope  or  confidence,  that  the  property  will  be  applied  in 
favour  of  others  provided  the  property  referred  to  be  well 
defined,  and  certain  (e).  Modern  authority  is  opposed 
to  declaring  precatory  trusts.  Regard  is  had  not  only  to 
particular  expressions,  but  to  the  testator's  intention, 
gathered  from  the  whole  will,  and  to  difficulties  which 
would  arise  from  the  trust  (f). 

Reasons  for  the  above  rale. — The  latitude  of  expression  allowed  to 
the  creator  of  a  trust,  is  an  instance  of  the  maxim  that "  Equity  regards 
the  intention  rather  than  the  form."  Wherever  the  intent  is  apparent, 
it  will  (other  matters  being  in  order)  be  carried  into  effect,  however 
rudely  or  elllptically  it  may  have  been  expressed. 

Of  course,  the  words  "  in  trust  for,"  or  "  upon  trust  to,"  are  the  most 
proper  for  expressing  a  fiduciary  purpose;  but  wherever  a  person  vests 
property  in  another,  and  shows  an  intention  that  such  other  is  to  apply 
it  for  the  benefit  of  third  parties  who  are  sufficiently  pointed  out,  an 
express  trust  will  be  created,  whatever  form  of  words  may  have  been 
used. 

The  rule  that  a  valid  agreement  to  create  a  trust  tnfutnro,  is  sufficient 
to  create  a  trust  in  prcdsenti,  so  as  to  bind  the  property  in  the  hands  of 
the  parties  or  those  having  notice  of  the  agreement,  depends  on  the 
maxim  that  "  Equity  regards  that  as  done  which  ought  to  be  done."  It 
follows,  therefore,  that  where  a  trust  depends  entirely  on  an  agreement 
to  do  something,  it  depends  for  its  validity,  on  the  question  whether  the 
agreement  is  one  of  which  Equity  would  decree  specific  performance . 
If,  therefore,  it  was  merely  a  voluntary  promise  (or  even  a  covenant 
under  seal),  not  supported  by  valuable  consideration,  no  trust  will  be 
created,  for  there  is  nothing  in  the  case  of  such  an  agreement  which 
ought  to  be  done,  and  therefore,  nothing  which  can,  under  the  foregoing 
maxim,  be  considered  as  done,  by  the  court.  This  distinction  between 
trusts  depending  on  contracts,  and  trusts  actually  declared  will  be  em- 
phasized in  Art.  8. 

With  regard  to  trusts  arising  out  of  powers  of  selection,  where  the 
trust  property  is  not  given  over  in  the  event  of  no  selection  being  made, 
the  court  proceeds  on  the  assumption  that,  by  giving  property  to  another 
for  distribution  among  a  class  according  to  his  discretion,  and  by  mak- 
ing no  provision  for  the  destination  of  the  property  in  the  event  of  such 

(«)  JAmoorfe  Bank  v.  Baynor,  7  App.  Oas.  821. 

(/)  Re  Digglts;  Gregory  v.  Edmondson,  39  C.  D.  258;  Mussoorie  Bank  v.  Baynor,  7 
App.  Oa*.  S21 ;  Adam*  v.  Kensington  Vestry,  27  Oh.  Olv.  884,  and  oases  there  cited. 
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other  neglecting  to  make  the  distribution,  the  donor  shows  a  clear  inten- 
tion that  the  property  is  to  belong  to  the  class  equally,  unless  the  donee 
of  the  power  distributes  it  among  them  unequally.1 

The  subject  of  precatory  words  at  first  sight  presents  more  difficulty, 

as  it  is  not  easy  to  suppose,  at  the  present  day,  that  a  donor  Intends  to 

Impose  an  enforceable  obligation,  by  means  of  words  indicating  request 

rather  than  command.    The  explanation  is  to  be  sought  in  the  origin  of 

f  trusts,  and  affords  a  proof  of  how  much  English  equity  is  Indebted  for 

\  its  principles  to  the  Roman  law. 

The  Voconlan  law  precluded  the  appointment  of  a  female,  even  of 
an  only  child,  as  heir.  In  order  to  evade  this,  it  became  the  practice  of 
Roman  fathers  to  constitute  by  will  a  qualified  male  heir,  upon  trust 
that  he  would  restore  the  property  to  the  testator's  daughter.  Before 
the  time  of  Augustus  the  performance  of  these  trusts  (Jtdel  commissa) 
were  left  entirely  to  the  honesty  and  conscience  of  the  person  trusted, 
and  consequently  it  is  not  surprising  that  testators  used  words  of  en- 
treaty or  prayer,  rather  than  of  command,  well  knowing  that  the  ful- 
fillment of  their  wishes,  was  dependent  on  the  good  will  of  the  person 
addressed.    Thus  we  find  that  Roman  testators  usually  adopted  such 

^  forms  of  expression  as  peto,  rogo,  voloffidei  turn  committo,  and  the  like. 

'     When,  in  the  time  of  Augustus  fidei  commissa  became  enforceable,  the 

question  arose  whether  wills  made  in  the  old  precatory  form  were  to 

be  considered  imperative;  and  Justinian  settled  the  point  by  ordaining 

>  that,  where  the  intention  of  the  testator  was  clear,  it  should  be  equally 

(effectual,  whether  it  was  expressed  In  direct  or  in  precatory  form. 

Whatever  may  have  been  the  origin  of  uses  (the  predecessors  of 
trusts)  in  England,  there  is  no  doubt  that  at  an  early  stage  they  were 
(on  the  Roman  precedent)  resorted  to  as  a  means  of  regaining  the 
power  of  devising  real  estate,  which  had  been  abolished  by  the  Norman 
kings.  The  property  was  granted  during  the  owner's  lifetime  to  a 
/  friend,  who  undertook  to  hold  it  to  the  use  of  the  owner  during  his 
life,  and  after  his  death  to  such  uses  as  he  might  appoint  by  will; 
and  this  device,  although  rendered  unnecessary  as  to  freeholds  by 
the  statutes  83  Hen.  8,  c.  1,  and  84  &  85  Hen.  8,  c.  5,  and  the  sub- 
sequent conversion  of  all  freehold  into  socage  tenure,  continued  to  be 
used  with  respect  to  copyholds  down  to  1816.  The  courts  of  common 
law  refused  to  enforce  these  uses ;  and  it  would  seem  that  they  were 
commonly  and  notoriously  used  for  some  time  before  the  Court  of 
Chancery  interfered.  For  in  the  reign  of  Henry  IV.,  the  Commons  com- 
plained, that  many  feoffees  to  uses  (trustees)  alienated  and  charged  the 
property  confided  to  them,  for  which  they  stated  there  was  no  remedy. 

Consequently,  as  in  the  case  of  the  Roman  Jldeijsommiasa,  a  non- 
enforceable  trust  would  naturally  be  created  by  the  use  of  precatory 

1  Reasons  for  the  above  rule  —  Power  of  appointment.  —  See  note, 
ante,  p.  80. 


INTENTION  TO  CREATE  A  TRUST.  23 

words,  and  when  the  Chancellors  took  npon  themselves  to  enforce  trusts , 
they  would,  both  on  grounds  of  reason,  and  also  on  the  analogy  of  the 
Boman  precedents,  naturally  regard  precatory  trusts  as  equivalent  to  fc 
trusts  created  by  more  precisely  Imperative  forms  of  expression. 

There  can  be  no  doubt,  however,  that  the  reasons  which  induced  the 
early  Chancellors  to  construe  precatory  words  as  Imperative,  are  no 
longer  of  the  same  force;  and  although  respect  for  precedent  has,  until 
quite  lately,  caused  the  court  to  construe  such  expressions  as  binding  on 
the   donee  of  property,  the  current  is  now  strongly  setting  In  the 
opposite    direction.    As    Lord  Justice    James    said    in    the    course 
of    his  judgment  in  the    case   of  Lambe  v.  Eames   (g)9   "  In   hear- 
ing case  after  case  cited,  I  could  not  help  feeling  that  the  officious 
kindness  of  the  Court  of  Chancery,  in  interposing  trusts  where  in  many 
cases  the  father  of  the  family  never  meant  to  create  trusts,  must  have 
been  a  very  cruel  kindness  Indeed.    I  am  satisfied  that  the  testator  in 
this  case  would  have  been  shocked  to  think,  that  any  person  calling 
himself  a  next  friend,  could  file  a  bill  in  this  court,  and,  under  pretence 
of  benefiting  the  children,  have  taken  the  administration  of  the  estate 
from  the  wife."    And  Lord  Justice  Baggallay,  in  the  recent  case  of 
Adams  v.  Kensington  Vestry  (fc),  after  commenting  on  and  approving  the 
above-cited  passage  from  Lambe  v.  Barnes,  added :  —  "  There  being  a  dif- 
ferent view  adopted  by  Courts  of  Equity  in  more  recent  years,  from  what 
was  adopted  some  years  ago  as  regards  what  were  called  precatory 
trusts,  it  has  long  been  decided  that  these  views  are  not  to  be  extended." 
And  Lord  Justice  Cotton  said,  "I  have  no  hesitation  in  saying  myself, 
that  I  think  some  of  the  older  authorities  went  a  great  deal  too  far,  in 
holding  that  some  particular  words  appearing  in  a  will,  were  sufficient  to 
create  a  trust.    Undoubtedly  confidence,  if  the  rest  of  the  context  shows 
that  a  trust  is  intended,  may  make  a  trust;  but  what  we  have  to  look  at, 
is  the  whole  of  the  will  which  we  have  to  construe.    .    .    .    Having 
regard  to  the  later  decisions,  toe  must  not  extend  the  old  cases  in  any  way, 
or  rely  npon  the  use  of  particular  words:  but,  considering  all  the  words 
which  are  used,  we  have  to  see  what  is  their  true  effect,  and  what  was 
the  intention  of  the  testator  as  expressed  in  his  will "  (0* 


Illustrations. 

1.  Trusts  directly  and  precisely  imperative. — A.  devises,  or  grants 
freehold  lands,  unto  and  to  the  use  of  B.,  "  upon  trust "  for  C. ;  or 
"  directs  "  him  to  sell  it  and  pay  the  proceeds  to  C. ;  or  "  directs  "  him 

{g)  L.  R.,  6  Oh.  App.  090. 

(ft)  27  Oh.  IMv.  408. 

(i)  See  also  Be  Hutchinson  and  Tennant,  8  Oh.  Div.  MO;  Motrin  v.  Morrim,  19  L. 
R.  Ir.  87;  MtusoorU  Bank  v.  Eaynor,  7  App.  Cm.  821, 880;  and  Moore  v.  Rock*.  8*  W. 
R.843. 
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to  apply  the  property  for  the  benefit  of  C.    In  all  these  cases  a  trust  Is 
created  In  favour  of  C.  (&). 

2.  Contracts  to  create  trusts.— The  most  usual  instance  of  trusts 
lying  in  contract  (or  in  fieri  to  use  a  technical  expression)  is  afforded  by 
marriage  articles.  Not  infrequently  it  would  take  so  long  to  draw  up  a 
formal  settlement,  that  the  marriage  would  be  unduly  delayed  if  it  were 
postponed  until  the  settlement  was  executed.  In  such  cases,  articles  of 
agreement  are  signed,  by  which,  in  consideration  of  the  marriage,  the 
parties  agree  to  execute  a  formal  settlement,  vesting  certain  property 
upon  certain  trusts  indicated  more  or  less  roughly.  In  such  cases, 
although  it  is  intended  that  a  more  formal  declaration  of  trust  shall  be 
made,  yet  equity  regarding  that  as  done  which  ought  to  be  done,  fastens 
a  trust  on  the  property,  and  regards  any  dealings  with  it  Inconsistent 
with  the  agreement,  as  not  only  a  breach  of  contract,  but  also  as  a  breach 
of  trust.1 

ft.  Powers  in  the  nature  of  trusts. —  With  regard  to  trusts  created 
by  words  empowering  another  to  appoint  to  a  class  with  no  gift  over 
in  default  of  appointment,  the  leading  illustration  is  Burrough  v.  Phil- 
oox  (J).  There  a  testator  directed  that  certain  stock  should  stand  in  his 
name,  and  certain  real  estates  remain  unalienated,  "  until  the  following 
contingencies  are  completed.*'  He  then  proceeded  to  give  life  estates 
to  his  children  with  remainder  to  their  issue,  and  declared  that  if  his 
children  should  both  die  without  issue,  the  properties  should  be  dis- 
posed of  as  after  mentioned,  —  namely,  the  survivor  of  his  children 
should  have  power  to  dispose  by  will  of  the  said  real  and  personal 
estate  amongst  the  testator's  nephews  and  nieces,  or  their  children, 
either  all  to  one  of  them,  or  to  as  many  of  them  as  his,  the  testator's, 
surviving  child  should  think  proper.  It  was  held  that  a  trust  was 
created  in  favor  of  the  testator's  nephew  and  nieces,  and  their  children, 
subject  only  to  a  power  of  selection  and  distribution;  Lord  Cottenham 
saying,  "  Where  there  appears  a  general  intention  in  favor  of  a  class, 
and  a  particular  intention  In  favor  of  Individuals  of  a  class  to  be 

(Jfc)  See  WkUe  v.  Briggt,  2  Ph.  688.  (J)  5  My.  ft  C.  72. 

1  Contracts  to  create  trust. — In  Saunders  v,  Edwards,  2  Jones  Eq. 
184,  a  trust  was  created  by  will  and  a  general  plan  laid  down  for  the 
expressed  purpose  of  securing  and  settling  upon  three  daughters  and 
their  children  respectively  certain  property,  but  the  property  was  given 
to  the  trustees  "  for  the  the  sole  use  and  benefit "  of  the  daughters 
"  and  their  heirs  forever."  The  court  held  the  trust  merely  executory 
and  carried  out  the  purpose  by  giving  the  separate  use  of  the  property  to 
the  daughters  for  life  with  remainder  to  the  children.  Marriage  articles 
are  of  comparatively  rare  occurrence  in  the  United  States  and  the  rules 
governing  their  enforcement  by  courts  of  equity  have  not  been  so  fully 
developed  as  in  England. 
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•elected  by  another  person,  and  the  particular  intention  fails  from  that 
selection  not  being  made,  the  court  will  carry  into  effect  the  general 
intention  in  favor  of  the  class." 

4.  And  so  where  a  testator  gave  personalty  to  his  widow  for  life,  and 
to  be  at  her  disposal  by  her  will,  "  therewith  to  apply  part  for  charity, 
the  remainder  to  be  at  her  disposal  among  my  relations,  in  snch  pro- 
portions as  she  may  be  pleased  to  direct,"  and  the  widow  died  without 
so  disposing  of  the  property,  it  was  held  that  half  the  property  was  in 
trust  for  charitable  purposes  and  the  residue  for  the  testator's  relatives 
according  to  the  Statutes  of  Distribution  (ro). 

6.  A  testator  gave  his  trustees  power,  if  his  daughter  married  with 
their  consent,  to  appoint  a  part  of  her  fortune,  on  her  death,  to  her  hus- 
band. This  power  was  held  equivalent  to  a  trust  In  favor  of  a  husband 
who  married  the  daughter  with  the  trustees'  consent  (n). 

6.  Precatory  trusts. —  With  regard  to  precatory  words,  it  is  often  a 
matter  of  difficulty  to  decide  whether  a  trust  is  created  or  not.  A  testa- 
tor bequeaths  property  to  A.,  and  states,  either  that  he  "  hopes  and  doubts 
not"  (o),  "entreats"  (p),  "recommends"  (g),  "desires"  (r),  "re- 
quests" (&)»  or  "  well  knows  "  CO* that  lt  will  De  applied  for  the  benefit 
of  B.  In  such  cases  a  trust  would  be  created  in  favour  of  B.,  unless  the 
property  or  the  mode  of  its  application  for  B.'s  benefit,  were  amblguosly 
or  insufficiently  stated,  or  unless  a  discretion  were  given  to  A.  whether 
he  should  or  should  not  apply  it  for  B.'s  benefit,  or  unless  it  were  ex- 
pressed to  be  given  to  A.  "absolutely,"  or  accompanied  by  words  to 
that  effect. 

7.  But  where  there  are  other  inconsistent  expressions,  the  precatory 
words  will  not  be  construed  as  imperative.  Thus  in  Green  v.  Marsden 
(u),  a  testator  gave  certain  shares  of  freehold  and  leasehold  houses 
to  his  wife  forfter  sole  use  and  benefit,  begging  and  requesting  that  at  her 
death  she  would  give  and  bequeath  the  same  in  such  shares  as  she  should 
think  proper,  and  unto  such  members  of  her  own  family  as  she  should 
think  most  deserving  of  the  same.  He  also  gave  her  all  his  moneys 
in  the  funds,  and  all  the  money  he  might  be  entitled  to,  for  her  sole  use 


(m)  Salisbury  v.  Denton,  8  K.  A  J.  529;  LUtle  v.  Neil,  10  W.  R.  552 ;  Oovgh  v.  Butt, 
16  Sim.  823. 

(a)  Tweedale  v.  Tweedale,  7  Ch.  DIv.  638;  bat  it  seems  very  doubtful  whether  the 
reasoning  of  the  role  In  Bur-rough  v.  Philcox,  applies. 

(o)  Paul  y.  Compton,  8  Ves.  880.    Generally,  note  Harding  ▼.  Glyn,  2  W.AT.L 
C.  946. 

(j>)  Prevost  v.  Clark,  2  Mad.  45a 
(?)  Tibbtts  v.  Titbits,  19  Ves.  657. 
(r)  Birch  v.  Wade,  3  V.  ft  B.  198. 

U)  Foley  v.  Barry,  2  M.  ft  K.  138;  and  see  also  Be  Hutching*,.  W.  N.  1887,  p.  217, 
where  Kay,  J.,  held  tbat  where  real  estate  was  devised  to  a  female,  accompanied 
by  an  expression  of  the  testator's  "  wish  and  request"  tbat  she  should  not  sell 
it,  the  female  was  doling  coverture  restrained  from  anticipation. 

(0  Briggt  v.  Penny,  3  M.  A  G.  546;  bat  see  Stead  v.  Mellor,  5  Ch.  Dlv.  225. 

(«)  1  Dr.  646;  and  see  Webb  v.  Wools,  2  Sim.  N.  8.  267 ;  C6U  v.  Howes,  4  Ch.  Div.  238. 
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and  benefit  (x),  begging  and  requesting  that  at  ber  death  she  would  give 
and  bequeath  what  should  be  remaining,  in  such  shares  as  she  should 
think  proper,  unto  such  members  of  her  own  and  his  family  as  she 
should  think  most  deserving.  It  was  held,  that  both  as  to  the  freeholds 
and  leaseholds,  and  also  the  money,  there  was  no  trust  created,  but  the 
wife  took  absolutely.  The  Vice -Chancellor  said :  "  He  gives 
it     to    her    for    her    sole    use:    that    does    not    mean    her    sepa- 

y^rate  use  in  the  technical  sense,  but  It  means  that  she  should 
have  the  absolute  use  and  enjoyment,  —  that  the  property  should  be  for 
the  benefit  of  her,  and  of  no  other  person  than  her  ...  In  the  be- 
quest of  the  specific  portion,  he  uses  the  words  '  which  shall  be  remain- 
ing at  her  death.'  What  does  that  mean?  What  it  means  is  this, —  the 
widow  is  to  have  it  for  her  own  sole  use  and  benefit,  that  she  may  do  as 
she  pleases  with  it,  that  she  may  spend  it,  or  give  it  away,  or  bequeath 
It;  but  he  expresses  his  wish,  not  imperatively,  but  desiring  that  she  may 
know  his  wish,  as  to  what  she  should  do  with  what  remains." 

8.  A  similar  decision  was  given  by  the  Court  of  Appeal,  1n  the  recent 
case  of  Adams  v.  The  Kensington  Vestry  (y).  There  a  testator  gave  all 
his  real  and  personal  estate  unto  and  to  the  absolute  use  of  his  wife,  her 
heirs,  executors,  administrators  and  assigns,  in  full  confidence  that  she 
would  do  what  was  right  as  to  the  disposal  thereof ,  between  his  children, 
either  in  her  lifetime  or  by  will  after  her  decease.  It  was  held  that, 
under  these  words,  the  widow  took  an  absolute  interest  in  the  property, 
unfettered  by  any  trust  in  favour  of  the  children.  It  is  apprehended  that 
this  case  virtually  overrules  the  decisions  of  V.-C.  Hall  in  Curnick  v.  Tucker 
(*),  and  V.-G.  Malins  in  Le  Marchant  v.  Le  Marchant  (a*).  In  all  three 
cases  the  precatory  words  were  practically  identical,  and  the  only  distinc- 
tion between  them  is,  that  in  Adams  v.  The  Kensington  Vestry  the  gift  to 
the  widow  was  expressed  to  be  for  her  "  absolute  use,"  whereas  in  the 
two  other  cases  it  was  for  her  "  sole  use  and  benefit."  This  difference 
no  doubt  opens  the  way  for  the  argument,  that  due  force  might  be  given 
to  the  words  "  sole  use  and  benefit,"  by  construing  them  as  equiva- 
lent to  "  separate  use ; "  whereas  no  such  restrictive  meaning  can  be 
attached  to  the  expression  "  absolute  use,"  and  that  consequently  Adams 
v.  The  Kensington  Vestry  does  not  necessarily  overrule  Curnick  v.  Tucker 
and  Le  Marchant  v.  Le  Marchant,  It  would  seem,  however,  that  this 
distinction  (which  is  Inconsistent  with  Green  v.  Marsden  (sup.))  Is  too 

*  refined,  having  regard  to  the  declaration  of  the  Lords  Justices,  that  the 
doctrine  of  precatory  trusts  was  not  to  be  extended,  and  that,  in  the 

(x)  See  also  McCuUough  v.  McCuUoch,  11  W.  R.  604 ;  Johnston  v.  Rowlands,  2  D© 
Gex  ft  8.  866;  Meredith  v.  Heneage,  1  Sim.  642;  Wood  v.  Cox,  2  M.  ft  O.  684;  Webb 
v.  Wools,  2  Sim.  N.  S.  267;  Abraham  v.  Abraham,  1  Rasa.  699;  Beeves  v.  Baker,  18  B. 
878. 

(?)  27  Oh.  Div.894. 

(s)  L.  R.,  17  Eq.  820. 

(a)  L.  R.,  18  Kq.  414. 
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words  of  Lindley,  L.  J.,  "beneficiaries  are  not  to  be  made  trustees, 
unless  intended  to  be  so  by  the  testator." 

9.  The  leaning  against  precatory  trusts  has  been  since  emphasized  in 
the  more  recent  case  of  Be  Diggles,  Gregory  v.  Edmondson  (c).  In  that 
case  a  testatrix  gave  all  her  property  to  her  daughter,  her  heirs  and 
assigns,  followed  by  these  words:  "  And  it  Is  my  desire  that  she  allows 
to  A.  O.  an  annuity  of  262.  during  her  life,  and  that  A.  G.  shall,  If  she 
desire  it,  have  the  use  of  such  portions  of  my  household  furniture  as 
may  not  be  required  by  my  daughter."  The  daughter  and  her  husband 
were  appointed  executors.  On  these  facts,  it  was  held  by  the  Court  of 
Appeal  that  no  trust  to  pay  the  annuity  was  imposed  upon  the  daugh- 
ter, but  that  there  was  only  a  request  to  the  daughter  not  binding  upon 
ber  in  law.  At  first  sight  this  case  would  appear  to  overrule  the  whole 
doctrine  of  precatory  trusts,  but,  on  reading  the  judgments  of  the 
learned  Lords  Justices,  it  will  be  seen  that  they  carefully  gave  reasons 
for  their  decision,  which  are  not  inconsistent  with  precatory  words 
being  still  construed  as  Imperative.  The  Lord  Justice  Fry  said:  "  Ac- 
cording to  the  ordinary  meaning  of  the  English  language  this  only 
expresses  a  desire,  and  does  not  Import  a  trust  or  charge.  Moreover, 
the  expression  *  that  she  allows  '  implies  a  certain_amount  of  discretion 
In  the  daughter.  Now,  consider  the  inconvenience  of  what  we  are  asked 
to  decide,  that  there  is  a  precatory  trust  affecting  the  whole  property; 
that  the  whole  property  is  held  in  trust  to  pay  26J.  a  year  to  Anne  Greg- 
ory for  her  life.  No  fund  is  directed  to  be  set  apart,  so  if  there  be  a 
trust  it  is  a  trust  affecting  the  whole  property.  If  so,  the  residuary 
legatee  could  not  sell  a  bedstead  or  give  away  a  ring  without  committing 
a  breach  of  trust.  This  is  a  monstrous  result,  and  we  ought  not  so  to 
decide  unless  we  are  forced  to  It  by  the  authorities,  and  I  do  not  think 
that  any  case  goes  to  that  length.  .  .  .  The  later  cases  have  estab- 
lished the  reasonable  rule  that  the  court  is  to  consider  in  each  particular 
case  what  was  the  testator's  intention.  Construing  this  will  according 
to  the  ordinary  use  of  the  English  language,  I  think  that  the  testatrix 
did  not  mean  to  tie  up  her  whole  property  during  the  life  of  Anne  Gregory, 
but  to  give  it  absolutely  to  her  daughter,  trusting  to  her  affection  and 
honor  to  make  such  allowance  to  Anne  Gregory  as  she  mentioned  In  her 
will"  (<J), 

10.  Uncertainty. — Another  circumstance  which  will  negative  the  fidu- 
ciary character  of  words,  even  directly  importing  trust,  is,  where  they 
do  not  refer  to  the  whole  or  some  definite  proportion  of  the  property. 
Thus,  in  PamaU  v.  PamaU  (e)  a  testator  gave  to  his  wife  the  whole  of 

(e)  89  C.  D.  283. 

(<f)  See  also  Moekett  v.  Moekett,  14  Eq.  49;  and  Wilson  v.  BeU,  4  Oh.  App.  681. 

(«)  9  Ch.  DtT.  96;  and  see  also  for  other  instances  of  a  definite  sabject-matter, 
Atty.  •  Gen.  ▼.  HaU,  Fitzgib.  814 ;  Lechmere  v.  Lavie,  2  M.  &  K.  197 ;  Bland  v.  Bland,  2 
Oox,849;  Wynne  v.  Hawkins,  1  Bro.  O.  0.  179;  Perry  v.  Merritt,  L.  E.,  18  Eq.  152 ; 
Oowman  ▼.  Harriaon,  10  Ha.  234;  Mtueoorie  Bank  v.  Raynor,  7  App.  Cas.  821,  and 
Bretton  v.  Moekett,  9  Ch.  Dlv.  95. 
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his  real  and  personal  property  for  her  sole  use  and  benefit,  and  contin- 
ued: "It  is  my  wish  that  whatever  property  my  wife  may  possess  at  her 
death  be  equally  divided  between  my  children."  It  was  contended  that 
these  latter  words  constituted  a  trust  in  favor  of  the  children;  bat 
Vicer Chancellor  Malins  held  that  no  trust  was  created,  and  that  the 
widow  took  absolutely.  His  lordship  said :  "  In  this  case  there  is  no 
precatory  trust,  for  there  Is  not  a  definite  gift  over  as  there  was  in  he 
Marehant  v.  Le  Marchant,  and  there  is  no  obligation  here  for  the  widow 
to  possess  anything  at  her  death.  In  order  to  create  a  trust  which  can 
^  be  carried  into  execution,  there  must  be  a  definite  subject-matter.  Here 
the  widow  has  a  right  to  spend  the  whole  of  the  property,  and  so  there 
can  be  no  trust  affecting  it."  1 

1  Uncertainty  —  Wishes  as  to  undisposed  devise  or  legacy. —  It 
often  happens  that  a  testator  apparently  qualifies  a  legacy  or  devise  by 
expressing  a  wish  as  to  the  disposition  he  desires  the  legatee  or  devisee 
to  make  of  such  portions  of  such  property  as  may  not  be  expended.  In 
a  large  number  of  cases  the  question  of  trust  or  no  trust  is  not,  strictly 
speaking,  Involved,  but  merely  the  question  whether  the  estate  given  at 
law  is  one  in  fee  simple  or  for  life.  The  general  rule  on  this  question  is 
that  an  estate  given  generally  with  absolute  power  of  disposition  carries 

«  .  the  fee  and  a  remainder  over  is  void  for  repugnancy.  On  the  other  hand 
when  a  life  estate  is  given  in  express  and  certain  words,  it  will  not  be 
enlarged  to  a  fee  by  a  power  of  disposal  for  a  certain  purpose.  S  to  well 
v.  Hastings,  59  Vt.  494;  Silver  v.  Canary,  109  Ind.  267;  In  re  Burbank, 
69  Iowa,  878;  Jones  v.  Bacon,  68  Me.  84;  Hall  v.  Preble,  68  Me.  100; 
Mitchell  v.  Morse,  77  Me.  423;  52  Am.  Rep.  781;  Campbell  v.  Beaumont 
91  N.  Y.  464;  Roseboom  v.  Roseboom,  81  N.  T.  356;  Spealrs  v.  Ligon,  59 
Tex.  233.  But  while  the  cases  just  cited  arise  on  the  question  of  the 
quantity  of  the  legal  estate  conveyed,  they  are  authority  in  the  cases 
where  a  trust  is  sought  to  be  raised  from  the  testator's  recommenda- 
tion as  to  the  disposition  to  be  made  of  the  unused  portion  of  a  devise  or 
legacy,  since  the  same  reasoning  which  in  the  one  case  would  construe 
the  estate  a  fee  simple,  would,  In  the  other  Instance,  refuse  to  burden  the 
devisee  or  legatee  with  a  trust  for  remaindermen.  In  Williams  v.  Worth- 
ington,  49  Md.  572,  the  testator  had  requested  and  desired  the  devisee 
to  devise  the  property  in  question,  remaining  at  said  devisee's  death  in 
her  possession,  to  certain  named  persons.  The  court  reasoned  that  the 
absolute  power  of  disposition  not  being  controlled  by  subsequent 
words,  the  amount  of  property  which  might  remain  at  the  devisee's 
death  was  incapable  of  ascertainment,  and  that  therefore  the  sub- 
ject was  too  uncertain  and  Indefinite  to  support  the  supposed  trust. 
The  case  contains  a  review  of   English  authorities.    The  reasoning 

4  of  this  case  is  paralleled  in  Durant  v.  Smith,  159  Mass.  229;  34  N. 
E.  Rep.  180;  Bryan  v.  Milby  (Del.),  24  Atl.  Rep.  333;  Fullen wider 
u.  Watson,  113  Ind.  18;  14  N.  E.  Rep.  571;  Howard  ».  Car  as  1,  109  U.  S. 
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11.  The  recent  case  of  Mussoorie  Bank  v.  Baynor  (c)  both  exemplifies 
the  modern  tendency  against  construing  precatory  words  as  trusts,  and 
also  the  rule  as  to  uncertainty.  There,  a  testator  gave  to  his  widow  the 
whole  of  his  real  and  personal  estate,  "  feeling  confident  that  she  will 
act  justly  to  our  children  in  dividing  the  same  when  no  longer  required 
by  her."  It  was  held  by  the  Judicial  Committee  of  the  Privy  Council, 
that  the  widow  took  an  absolute  interest,  and  that  the  doctrine  of  precat- 
ory trusts  did  not  apply.  Sir  A.  Hobhouse,  in  delivering  judgment,  said : 
"Their  lordships  are  of  opinion  that  the  current  of  decisions,  now 
prevalent  for  many  years  in  the  Court  of  Chancery,  shows  that  the  doc- 
trine of  precatory  trusts  is  not  to  be  extended ;  and  it  is  sufficient  for  that 
purpose  to  refer  to  the  judgments  given  by  Lord  Justice  James  in  the 
case  of  Larnbe  v.  Fames,  and  by  Sir  George  Jessel  in  the  case  of 
Be  Hutchinson  and  Tenant.  .  .  .  Now  these  rules  are  clear,  with 
respect  to  the  doctrine  of  precatory  trusts,  that  the  words  of  gift  used 
by  the  testator  must  be  such  that  the  court  finds  them  to  be  imperative 
on  the  first  taker  of  the  property,  and  that  the  subject  of  the  gift  over  i^ 
must  be  well-defined  and  certain.  If  there  is  uncertainty  as  to  the 
amount  or  nature  of  the  property  that  is  given  over,  two  difficulties  at 
once  arise.  There  is  not  only  difficulty  in  the  execution  of  the  trust, 
because  the  court  does  not  know  on  what  property  to  lay  its  hands,  but 
the  uncertainty  in  the  subject  of  the  gift  has  a  reflex  action  upon  the 
previous  words,  and  throws  doubt  upon  the  intention  of  the  testator, 
and  seems  to  show  that  he  could  not  possibly  have  intended  his  words  of 
confidence,  hope,  or  whatever  they  may  be  —  his  appeal  to  the  conscience 
of  the  first  taker  —  to  be  imperative  words.  In  this  case  nothing  is 
given  over  to  the  children  of  the  testator,  except  by  an  expression  of 
confidence  In  his  wife  that  she  will  deal  justly  in  dividing  the  property 
among  them,  and  that  she  will  do  it  when  the  property  Is  no  longer 
required  by  her.  If  the  testator  had  given  to  his  children  such  property 
as  was  not  required  by  his  wife,  or  if  he  had  given  over  his  property  If  it 
was  not  required  by  his  wife,  the  gift  over  would,  according  to  a  very 
well-known  and  well-established  class  of  cases,  have  been  void,  because 
of  the  uncertainty.    It  would  have  been  void,  not  merely  because  the 

(c)  7  App.  Caa.  821. 

726;  Davis  v.  Mailey,  134  Mass.  588;  Boyle  v.  Boyle,  152  Pa.  St.  108; 
Wilmoth  v.  Wilmoth,  34  W.  Va.  426;  12  S.  E.  Rep.  731;  Seamonds  v. 
Hodge,  86  W.  Va.  804;  15  S.  E.  Rep.  156;  Bulfer  v.  Willigrod,  71  Iowa, 
620;  33  N.  W.  Rep.  136;  Elkinton  v.  Elkinton  (N.  J.  Eq  ),  18  Atl.Rep.  587. 
In  Cox  v.  Willis,  49  N.  J.  Eq.  673;  22  Atl.  Bep.  794,  a  will  requiring  a 
distribution  by  the  devisee  of  balance  of  the  estate  as  should  remain 
undisposed  of  at  the  devisee's  death,  was  held  to  create  a  trust.  A 
similar  result  was  reached  in  McMurray  v.  Stanley,  69  Tex.  227;  6  S.  W. 
Bep  412.    But  these  cases  do  not  seem  to  fall  in  with  the  general  current. 
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words  of  the  gift  over  were  precatory  only,  bat  it  would  have  been  void 
notwithstanding  thai  the  most  direct  and  precise  words  of  gift  over  might  be 
used"  (d). 

12.  The  case  of  Lechmere  v.  Lavie  (e)  farther  exemplifies  the  principle 
that  precatory  words  are  not  to  be  construed  as  Imperative  apart  from 
the  context,  and  also  the  rule  as  to  certainty  in  relation  to  the  property. 
There  a  testatrix  said  in  her  will,  "I  hope  none  of  my  children  will 
accuse  me  of  partiality  in  having  left  the  largest  share  of  my  property 
to  my  two  eldest  daughters,  my  sole  motive  for  which  is  to  enable  them 
to  keep  house  so  long  as  they  remain  single ;  but  in  case  of  their  marrying, 
I  have  divided  it  amongst  all  my  children.  If  they  die  single,  of  course 
they  will  leave  what  they  have  amongst  their  brothers  and  sisters,  or  their 
children."  The  eldest  of  the  two  daughters  died,  leaving  all  her  property 
to  the  second.  The  second  died,  leaving  her  property  otherwise  than  in 
accordance  with  her  mother's  will.  Upon  this  state  of  facts,  8ir  J. 
Leach,  M.  U.,  said:  "I  consider  the  words  of  this  codicil  as  words 
expressing  the  expectation  of  the  testatrix,  but  not  as  words  of  recom- 
mendation, or  as  intended  to  create  an  obligation  upon  the  two  eldest 
daughters.  The  words  apply,  not  simply  to  the  property  given  by  the 
testatrix,  bat  to  all  property  which  the  daughters  might  happen  to  pos- 
sess at  their  deaths,  leaving  what  she  gives  by  her  will  at  their  disposition 
during  their  lives,  and  extending  to  property  which  might  never  have 
belonged  to  her,  and  wanting  altogether  certainty  of  amount." 

13.  So  in  the  leading  case  of  Knight  v.  Knight  (/),  the  words  were:  "  I 
trust  to  the  liberality  of  my  successors  to  reward  any  other  of  my  old 
servants  and  tenants  according  to  their  deserts,  and  to  their  justice  in 
continuing  the  estates  In  the  male  succession  according  to  the  will  of 
the  founder  of  the  family,  my  grandfather."  Lord  Langdale,  M.  R., 
held  that  these  words  were  not  sufficiently  imperative,  and  that  the  sub- 
ject  intended  to  be  affected,  and  the  Interest  Intended  to  be  enjoyed  by 
the  objects,  were  not  sufficiently  defined  to  create  trusts,  either  in  favour 
of  the  servants  and  tenants  or  of  the  male  line  (gr). 

14.  In  McCormick  v.  Orogon  (h)9  C.  made  a  will  leaving  the  whole  of 
his  property  to  G.,  whom  he  also  appointed  his  executor.  When  about 
to  die,  C.  sent  for  G.,  and  in  a  private  interview  told  him  of  the  will, 
and  on  G.'s  asking  whether  that  was  right,  said  he  would  not  have  It 
otherwise.    G.  then  told  G.  where  the  will  was  to  be  found,  and  that  with 

(d)  See  also  Be  Hutchinson  and  Teimant,  8  Ch.  Dl  v.  540 ;  and  Be  Bond,  Cole  v.  Howes, 
4  Ch.  Dlv.  238;  where  the  words  were  ratber  more  imperative,  but  the  decision  was 
the  same. 

(e)  2  M.  &  K.  197;  and  see  also  Baton  v.  Watts,  L.  R.,  4  Eq.  151;  Stead  v.  Metier,  5 
Oh.  Dlv.  225. 

(/)  SB.  148;  and  see  also  Stead  v.  MeUor,  5  Ch.  Dlv.  225. 

(9)  For  Instances  of  trusts  held  void  for  uncertainty  as  to  the  property,  see 
BardstceU  v.  BardsweU,  0  81m.  819;  Winch  v.  Brutton,  14  Sim.  879;  Fox  v.  Fox,  27  B. 
801;  Palmer  v.  Simmondt,  2  Dr.  221;  Cowman  v.  Harrison,  10  Ha.  234. 

(h)  L.  R.(  4  II.  L.  82. 
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it  would  be  found  a  letter.  This  was  all  that  was  known  to  have  passed 
between  the  parties*  The  letter  named  a  great  many  persons  to  whom  C. 
wished  sums  of  money  to  be  given,  and  annuities  to  be  paid,  but  it  con- 
tained several  expressions  as  to  G.  carrying  into  effect  the  intentions  of 
the  testator  as  he  "might  think  best,"  and  also  this  sentence:  —  "I  do 
not  wish  yon  to  act  strictly  on  the  foregoing  instructions,  but  leave  it 
entirely  to  your  own  good  judgment  to  do  as  you  think  I  would  if  living, 
and  as  the  parties  are  deserving;  and  as  it  is  not  my  wish  that  you 
should  say  anything  about  this  document,  there  cannot  be  any  fault 
found  with  you  by  any  of  the  parties,  should  you  not  act  in  strict  accord- 
ance with  it."  G.  paid  the  money  to  some  of  the  persons  mentioned  in 
the  letter,  but  not  to  others,  who  accordingly  sued  him;  but  It  was  held 
that  there  was  no  trust  created  binding  on  G.  (i). 

1 5.  A  legacy  is  given  to  a  father  "  the  better  to  enable  him  to  bring 
up  his  children."  No  trust  is  thereby  created,  for  such  words  are  not 
imperative,  but  only  explanatory  of  the  donor's  motive  (J).  But  where, 
on  the  other  hand,  there  is  a  bequest  of  income  to  A.,  "  that  he  may  use 
it  for  the  benefit  of  himself,  and  the  maintenance  and  education  of  his 
children,"  it  has  been  held  that  a  trust  was  intended  to  be  imposed  upon 
A.  to  maintain  and  educate  his  children  (ft).  It  is,  however,  submitted 
that  the  English  courts  would  not  hold  in  these  days  that  such  words 
constitute  a  trust,  as  the  current  of  modern  English  decisions  tends 
against  construing  mere  precatory  words  as  imperative  (0  -1 

(0  Apart  from  the  direction  not  being  sufficiently  Imperative,  It  would  seem 
that  it  was  void  as  a  trust,  under  the  principle  as  to  testamentary  trusts  enunciated 
In  Art.  9  infra. 

(J)  Brown  v.  Catawutfor,  4  Yes.  496. 

(*)  Woodsy.  Woods,  1  M.  ft  0.  401;  Crockett  ▼.  Crockett,  2  Ph.  653;  and  Talbot 
v.  &SvUivan,6  L.  R.,  Ir.  802;  and  see  Bird  v.  Maybery,  38  B.  851 ;  Hora  v.  Bora,  83  B. 
89;  Cattle  V.  Cattle,  1  De  G.  &  J.852. 

(J)  See  Mockett  v.  Mockett,  L.  B.,  14  Eq.  49;  LamJbe  v.  Barnes,  L.  B.  6  Ch.  597; 
see  also  Wilton  v.  Bell,  L.  R.,  4  Oh.  581 ;  Hutchinson  v.  Tennant,  8  Ch.  Div.  540. 


1  Uncertainty  —  Motive. —  A  somewhat  distinct  phase  of  the  ques- 
tion is  presented  in  those  cases  where  the  testator  discloses  the  underly- 
ing impelling  cause  of  the  devise  or  legacy  In  language  which  leaves  it 
doubtful  whether  It  Is  the  mere  expression  of  the  motive  or  an  attempt 
to  Impose  a  positive  trust.  The  question  arises  on  language  which  may 
be  generalized  as  a  devise  to  A.  "to  support  B.,"  "  in  order  that  he  may 
be  able'9  "  to  support,"  " educate,  etc.,  B.,"  "  for  the  purpose  of  pro- 
viding for."  Following  the  tendency  to  restrict  the  creation  of  precatory 
trusts,  a  large  number  of  cases  have  held  such  words  to  be  mere  expres- 
sions of  motive  Imposing  no  trust.  Davis  v.  Bawcum,  10  Helsk.  406; 
Phett  v.  Mason,  18  Oratt.  541  ("  for  the  sole  and  separate  use  of  herself 
and  child");  Bain  v.  Buff,  76  Va.  871;  Small  v.  Fields,  102  Mo.  104 
("to  enable  him  to  maintain  his  children  ") ;  Bryan  v.  Howland,  98  111. 
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Observation. 

In  order  to  obviate  any  confusion  in  the  reader's  mind,  it  is  desirable 
at  this  place  to  draw  attention  to  the  fact  that  he  mast  carefully  distin- 
guish between  cases  in  which  (as  in  the  foregoing)  it  has  been  held  that 
the  precatory  words  are  not  imperative  and  raise  no  trusts  at  all,  and 
castes  in  which  the  words  actually  used,  or  the  surrounding  circumstances, 
make  it  clear  that,  although  the  donor  has  not  sufficiently  specified  the 
property,  the  objects,  and  the  way  it  shall  go,  yet  he  never  meant  the 
donee  to  take  the  entire  beneficial  interest.  In  such  cases,  which  are 
treated  of  in  Division  III.,  a  constructive  trust  is  created  in  favor  of  the 
donor  or  his  representatives.  Gases  of  precatory  words  must  also  be 
carefully  distinguished  from  those  constructive  trusts  which  arise  out  of 
the  fraud  of  those  to  whom  a  settlor  communicates  a  disposition  which 
he  has  formerly  made  in  their  favor,  but  at  the  same  time  tells  them  that 
he  has  a  purpose  to  answer,  which  he  has  not  expressed  in  the  formal 


625.  Where  the  language  is  the  expression  of  a  motive  it  will  have  no 
force  as  a  trust.  Scott  v.  Harris,  113  111.  447;  Simmer  v.  Sennott,  184 
111.  605;  Randall  v.  Randall,  135  111.  398;  Beck's  Appeal,  46  Pa.  St.  627 
(involving  the  construction  of  the  phrase  "  for  house  rent") ;  Spelrs  v.. 
Roberts,  73  Mich.  666;  41  N.  W.  Rep.  841  ("  to  be  used  in  supporting 
said  children  *  *  *  as  she  may  determine  ") ;  Pell  v.  Folger,  68  Hun, 
443,  23  N.  Y.  Sapp.  42.  On  the  other  hand  quite  a  number  of  cases  have 
construed  language  which  might  possibly  be  the  mere  expression  of 
motive  into  a  declaration  of  trust.  Very  often  this  is  done  not  so  much 
upon  the  doctrine  of  precatory  trusts  strictly  understood,  as  upon  the 
theory  that  a  trust  has  been  in  fact  declared,  though  inartificially.  The 
distinction  between  a  formal  devise  "to  A.  in  trust"  for  named  pur- 
poses, and  a  devise  "  to  A.  for  the  support  of  herself  and  children  "  at 
times  becomes  very  hazy  and  it  is  difficult  to  distinguish  between  the 
expression  of  a  motive  and  the  inartificial  attempt  to  declare  a  formal 
trust.  Thus  in  Rittgers  v.  Rlttgers,  56  Iowa,  218,  a  bequest  to  testator's 
wife  "  for  the  purpose  of  raising  their  children  "  was  held  a  trust.  The 
same  ruling  was  applied  to  similar  bequests  in  Andrews  v.  Bank,  8  Allen, 
313;  Loring  v.  Loring,  100  Mass.  340;  Proctor  v.  Proctor,  141  Mass.  165; 
Buffington  v.  Maxam,  152  Mass.  477;  25  N.  E.  Rep.  975;  Dexter  v.  Evans, 
63  Conn.  58;  27  Atl.  Rep.  808  ("  for  her  to  help  as  she  sees  fit") ;  Rudd  v. 
Von  der  Hagen,  86  Ky.  159;  5  8.  W.  Rep.  416;  O'Rlley  v.  McKiernan,  90 
Ky.  116;  13  S.  W.  Rep.  3G0;  Elliott  v.  Elliott,  117  Ind.  380;  20  N.  E.  Rep. 
464;  Pratt  v.  Miller,  13  Neb.  496;  37  N.  W.  Rep.  263.  The  line  that 
separates  a  declaration  of  trust  from  an  expression  of  motive  is  at 
times  very  indistinct  and  not  altogether  satisfactory,  as  may  be  seen 
from  the  distinctions  drawn  in  Elliott  v.  Elliott  and  Loring  v.  Loring, 
supra. 
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instrument,  bat  which  he  depends  upon  them  to  carry  into  effect,  and  to 
which  they  assent.1 

1  Precatory  trusts. — The  doctrine  of  precatory  trusts  rests  upon  a 
sound  principle  underlying  the  construction  of  all  wills,  viz. :  the  recogni- 
tion of  the  testator's  intent.  The  danger  of  the  doctrine  lies  in  the  tend- 
ency, sometimes  too  much  indulged,  to  clothe  the  vague  desires  or  moral 
obligations  of  the  testator,  expressed  in  uncertain  terms,  with  the  obli- 
gatory character  of  an  expressed  trust.  That  courts  have  sometimes 
seized  upon  slender  pretexts  to  exercise  a  somewhat  poetic  justice  can- 
not be  doubted.  It  is  impossible  to  do  more  than  indicate  the  general 
rule  that  the  testator's  intent  should  be  the  corner-stone  of  any  trust 
derived  from  words  of  desire,  for  in  the  end  the  wisdom  of  the  court's 
decision  as  to  the  existence  of  the  intent  in  particular  instances  cannot, 
in  the  nature  of  things,  be  infallible,  where  the  person  who  has  more  or 
less  obscurely  expressed  a  desire,  is  no  longer  able  to  explain  Its  intended 
force.  Thus  It  is  scarcely  a  matter  of  surprise  that  precatory  words 
almost  Identical  have  received  opposite  constructions  from  different 
courts. 

In  Warner  v.  Bates,  98  Mass.  274  —  a  leading  case — a  devise  "  In  full 
confidence  that  he  will,  as  he  has  heretofore  done,  continue  to  afford  my 
children  such  protection  and  support  as  they  may  stand  In  need  of  "  was 
held  to  create  a  trust,  Bigelow,  C.  J.,  remarking  that  the  criticism  some- 
times applied  to  this  rule  by  text- writers  and  judicial  opinions  would 
be  found  to  rest  mainly  on  its  application  to  particular  cases  and  not  to 
involve  a  doubt  of  the  correctness  of  the  rule  itself  as  a  principle  of 
construction.  But  while  the  doctrine  of  that  case  has  remained  undis- 
turbed Its  later  application  In  that  State  has  been  against  the  establish- 
ment of  a  trust.  In  Spooner  v.  Love  joy,  108  Mass.  529,  the  testator 
coupled  his  desire  with  a  clause  to  the  effect  that  the  devisee  "  would 
of  course  charge  herself  with  the  education  and  support  of  our 
daughters."  In  that  case  the  court  said  that  words  of  expectation  not 
amounting  to  a  recommendation  especially  where  the  expectation  was 
that  the  devisee  would  act  under  the  promptings  of  natural  affection, 
would  not  create  a  trust.  And  the  case  of  Hess  v.  Singler,  114  Mass. 
66,  goes  far  in  the  direction  of  non-interference  by  refusing  to  declare 
a  trust  where  a  testator  signified  to  his  son  his  "  desire  and  hope  that 
he  will  so  provide  by  will  or  otherwise,  that  in  case  he  shall  die  leaving 
no  lawful  living  issue,  the  property  he  shall  take  under  this  will  shall 
go  in  certain  shares  "  to  certain  named  parties.  In  this  case  Shaw,  C.  J., 
remarked  concerning  the  construction  of  trusts  from  precatory  words, 
that  some  of  the  earlier  English  cases  had  tended  to  give  this  doctrine  the 
force  of  an  arbitrary  rule  of  construction.  The  rule  of  that  case  "  that 
a  trust  is  not  to  be  lightly  imposed  upon  mere  words  of  recommenda- 
tion," has  found  approval  in  the  later  cases  of  Sears  v.  Cunningham, 
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Article  7. 
Of  Illusory  Trusts. 

4 

Of  Illusory  Trusts. —  Where  persons  are,  by  the  form 
of  the  settlement,  apparently  cestuis  que   trust,  but  the 

122  Mass.  688;  Barrett  v.  Marsh,  126  Mass.  213;  and  Bacon  v.  Ransom, 
139  Mass.  117. 

In  McCree's  Admr.  v.  Means,  84  Ala.  849,  a  clause  "  It  Is  my  wish  and 
will  that,"  etc.,  was  held  to  establish  a  trust  on  the  ground  that  the  word 
44  will "  imported  an  Imperative  direction.  This  distinction  between 
"  wish  "  and  "  will "  is  also  drawn  in  the  case  of  Branson  v.  Hunter,  2  Hill 
Eq.  488.  Thus  also  the  word  "desire"  has  been  given  an  imperative 
force.  Erlckson  v.  Willard,  1  N.  H.  217;  Wood  v.  Camden  Safe  and  De- 
posit Co.,  44  N.  J.  Eq.  460;  14  Atl.  Rep.  885,  and  thus  of  the  words 
"  wish  and  desire.*'  Cockrill  v.  Armstrong,  81  Ark.  680,  and  "  request," 
Eddy  v.  Hartshorne,  84  N.  J.  Eq.  419.  In  New  Jersey  the  rule  of  con- 
struction is  applied  with  something  of  the  force  of  the  earlier  English 
cases.  Van  Duyne  o.  Van  Duyne,  16  N.  J.  Eq.  503 ;  Cox  v.  Willis,  49  N.  J. 
Eq.  578;  22  Atl.  Rep.  794.  In  Lyle  v.  Burke,  40  Mich.  499,  a  trust  was 
held  created  by  an  instrument  placing  money  in  the  hands  of  a  person 
for  certain  purposes,  commencing  with  a  declaration  of  the  writer's 
"unbounded  confidence  in  your  good  faith  and  judgment  as  a  man,  and 
your  kind  affection  as  a  brother."  Thus  also  where  property  was  left  by 
testator  to  his  wife  "  only  requesting  her  to  make  an  equal  distribution 
among  our  heirs."  Harrison  v.  Harrison,  2  Oratt.  1;  44  Am.  Dec.  878. 
Thus  also  of  testator's  "  wish  and  desire  "  that  the  devisee  (testator's 
wife)  "  continue  to  provide  "  for  certain  persons.  Murphy  v.  Carlin,  118 
Mo.  112.  Although  the  rule  as  stated  in  that  case  makes  the  testator's 
intent  the  touchstone  (Corby  v.  Corby,  85  Mo.  871),  yet  the  application 
of  the  rule  in  that  State  has  leaned  somewhat  stronzly  to  the  creation  of 
a  trust.  Schmucker  u.  Reel,  61  Mo.  596;  Noe  v.  Kern,  98  Mo.  867.  In 
Blanchard  v.  Chapman,  22  111.  App.  841,  a  trust  was  held  created  by  a 
will  in  which  testator  "  relied  "  on  his  wife  to  make  all  needful  provision 
for  his  brother.  In  Major  v.  Herndon,  78  Ky.  128,  a  trust  was  declared 
from  testator's  "  desire  "  that  the  devisee  should  manage  and  control 
the  property  for  the  benefit  of  herself  and  children,  and  divide  the  same 
among  them  at  her  death.  In  Bohon  v.  Barrett,  79  Ky.  878,  a  trust  was 
held  to  be  declared  from  a  "  request  "  to  a  devisee  to  settle  a  certain  sum 
upon  a  member  of  the  testator's  family,  although  the  will  expressly  de- 
clared the  request  "  not  to  be  legally  binding  upon  him,"  and  the  testator 
declared,  "  I  desire  to  leave  the  same  entirely  to  his  discretion,  and  to 
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object  of  the  settlor,  as  gathered  from  the  whole  settle- 
ment, does  not  appear  to  have  been  to  create  a  trust  for 


make  do  requirement  that  would  be  legally  binding  upon  him  In  a  court 
of  equity  or  elsewhere,  It  being  my  desire  to  leave  the  whole  matter  to 
his  sense  of  right  and  discretion."  The  decision  in  this  case  certainly 
has  the  appearance  of  an  instance  of  will  construction,  rather  than  inter- 
pretation, and  seems  to  justify  the  charge  of  those  who  complained  that 
courts  of  equity  were  prone  to  make  wills  in  such  cases. 

In  Knox  v.  Kuox,  59  Wis.  172;  48  Am.  Rep.  487,  a  leading  case  on  the 
side  of  the  older  rule  of  construction,  it  was  held  that  under  a  devise 
absolute  to  the  testator* 8  widow  qualified  by  the  testator's  "  confidence 
in  my  said  wife  and  request  that  at  her  death  she  will  divide  equally 
among  my  sons  and  daughters  all  the  proceeds  of  my  property  be- 
queathed," the  widow  took  only  a  life  estate  with  remainder  in  trust 
for  the  children.  The  decision  in  Ooates  Appeal,  2  Pa.  St.  129,  is  to  the 
same  effect  upon  language  almost  identical,  and  Is  followed  in  Fox's 
Appeal,  99  Pa.  St.  386.  But  the  authority  of  the  first  of  these  two  cases 
last  cited  Is  overthrown  and  that  of  the  latter  weakened  in  that  State  by 
a  line  of  decisions  commencing  with  Pennock's  Appeal,  20  Pa.  St.  268, 
and  ending  with  Boyle  v.  Boyle,  152  Pa.  St.  108,  which  contains  In  the 
words  of  Mr.  Justice  Williams  a  history  of  the  "  rise,  decline  and  fall," 
In  that  State,  of  the  doctrine  that  words  of  confidence  import  a  trust. 

In  the  leading  case  of  Gilbert  v.  Chapin,  19  Conn.  342,  a  devise  to  A. 
absolutely,  "  recommending  him  to  give  the  same  to  my  children  at 
such  time  and  manner  as  she  shall  think  best,"  was  held  to  create  no 
trust.  Church,  C  J.,  did  not  hesitate  to  say  that  "in  the  majority  of 
instances  in  which  courts  have  discovered  trusts  in  language  merely  pre- 
catory, the  real  Intention  of  testators  has  been  subverted."  Speaking 
ior  the  majority  of  the  court,  he  disclaimed  any  subjection  to  the  rule 
established  in  England,  while  the  dissenting  opinion  filed  proceeded  upon 
the  theory  of  the  force  of  English  precedent.  The  law  of  that  State  was 
finally  settled  by  Harper  v.  Phelps,  21  Conn.  257,  and  Bristol  v.  Austin, 
40  Conn.  443,  in  both  of  which  cases  the  court  refused  to  declare  a  trust 
from  dubious  words  of  recommendation. 

In  Wood  v.  Seward,  4  Bedf..  271,  an  expressed  desire  of  testator  by 
him  declared  "  not  a  direction  or  instruction  but  simply  a  suggestion  of 
my  wish  or  desire,"  was  held  to  create  no  trust.  A  like  result  was 
reached  in  Stikeleather  t?.  Stikeleather,  100  N.  C.  89 ;  6  S.  E.  Rep.  69,  in 
which  a  direction  of  the  testator  that  his  daughter's  devisees  should  live 
together,  with  a  devise  over  to  others  on  failure  to  do  so,  was  held  to 
create  no  trust.  In  New  York  the  rule  is  pretty  well  settled  by  the  cases 
of  Fosse  t7.  Whltmore,  82  N.  T.  405;  Campbell  v.  Beaumont,  91  N.  T.  465, 
and  Lawrence  v.  Cook,  104  N.  Y.  632;  11  N.  E.  Bep.  144,  in  which  abso- 
lute gifts  were  held  unaffected  by  the  testator's  recommendation  as  to 
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their  benefit,  they  will  not  in  general  be  considered  as  cestuis 
que  trust,  and  cannot  call  upon  the  trustee  to  carry  out  the 
settlement  in  their  favour. 


how  or  to  whom  the  devisee  should  give  the  devised  property.  In  Law- 
rence t7.  Cook,  testator  enjoined  the  devisee  to  make  such  disposition  of 
certain  property  devised,  "as  his  (the  devisee's)  sense  of  duty  and 
Christian  justice  should  dictate."  Wilde  v.  Smith,  2  Demarest,  93,  in 
which  testator's  "  desire  and  request "  that  a  devisee  should  make  certain 
provisions  for  another  was  denied  the  effect  of  a  trust,  is  based  upon  the 
foregoing  cases. 

Pennock's  Estate,  20  Pa.  St.  268,  already  alluded  to,  is  perhaps  as  well 
considered  an  opinion  as  has  been  delivered  on  this  subject,  as  it  reverses 
what  had  hitherto  been  the  law  of  the  State.  In  that  case  an  absolute 
devise  was  held  unaffected  by  the  testator's  "  confidence  that  she  (the 
devisee)  will  leave  the  surplus  to  be  divided  at  her  decease  justly  among 
my  children."  The  opinion  declares  that  the  older  or  English  rule  is  no 
part  of  the  common  law  of  the  State.  This  view  has  been  strengthened 
by  the  later  case  of  Beck's  Appeal,  46  Pa.  St.  527;  Paisely's  Appeal,  70 
Pa.  St.  158;  Pinge  v.  KeUner,  99 Pa.  St  460;  Hopkins  v.  Glnnt,  111  Pa.  St. 
287;  Boyle  v.  Boyle,  152  Pa.  St.  108.  In  Good  v.  Flchthorn,  144  Pa.  St. 
287,  it  was  held  that  where  a  devise  was  made  in  fee  subsequent  words 
"  enjoining  and  directing  "  the  devisee's  disposition  by  will  to  named 
persons  did  not  affect  the  property  with  a  trust.  In  the  consideration 
of  this  entire  subject  It  most  be  remembered  that  often  life  estates  are 
conferred  by  will  in  very  loose  and  inartificial  phrases.  The  cases 
deciding  that  a  fee  may  be  reduced  by  words  importing  a  limitation  to  a 
life  estate  are  not  material  to  the  point  of  precatory  trusts,  though  often 
cited  in  that  connection.    Taylor  v.  Bell,  158  Pa.  St.  651. 

It  is  not  practicable  to  go  Into  the  detail  of  the  cases  in  which  courts 
have  passed  adversely  upon  the  claim  of  a  trnst  from  precatory  words. 
Following,  however,  is  a  list  of  cases  which  may  serve  to  illustrate  the 
application  of  the  doctrine  adversely  to  the  claim  with  a  summary  of  the 
particular  language  construed.  "  Recommending  her  to  make  some 
small  allowance,  say  to  each  $1,000."  Ellis  v.  Ellis,  15  Ala.  296. 
"Recommend."  In  re  Whitcombs'  Estate,  86  Cal.  264;  24  Pac.  Rep. 
1028.  "  Recommend,  suggest  and  desire."  Van  Gorder  v.  Smith,  99 
Ind.  404.  " Assuming."  Rose  v.  Porter,  141  Mass.  309.  "I  request 
*  *  *  but  neither  of  them  is  under  responsibility  to  any  court  to  do 
so."  Bacon  v.  Ransom,  139  Mass.  117;  29  N.  E.  Rep.  473.  "In  confi- 
dence that  they  will  apply  my  estate  in  accordance  with  such  wishes,  but 
it  is  intended  to  be  free  from  any  legal  trust."  In  re  Haven's  Est.,  2  N. 
Y.  Supp.  639.  "  Relying."  Willets  v.  Willets,  34  Hun,  401;  In  re 
Ingersoll's  Will,  59  Hun,  571;  14  N.  Y.  Supp.  22.  "  Knowing  that  in 
case  any  of  my  immediate  relations  should  n«»ed  assistance,  she  would 
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Illustration. 

I.  Thus,  where  a  person  who  is  indebted,  makes  provision  for  pay- 
ment of  his  debts,  by  vesting  property  in  trustees  upon  trust  to  pay 
them,  but  does  so  behind  the  backs  of  the  creditors  and  without  com- 
municatiog  with  them,  the  trustees  do  not  become  trustees  for  the  cred- 
itors. The  arrangement  is  supposed  to  be  made  by  the  debtor  for  his 
own  convenience  only.  It  is  as  if  he  had  put  a  sum  of  money  into  the 
hands  of  an  agent  with  directions  to  apply  It  in  paying  certain 
specified  debts.  In  such  a  case  there  is  no  privity  between  the 
agent  and  the   creditor    (ro),   and    the   trust   is   revocable   by    the 

(m)  Walwyn  v.  Coutls,  8  Sim.  14;  Garrard  v.  Lauderdale*  8  Sim.  1 ;  Acton  v.  Wood' 
gait,  2  My.  &  K.  495;  Bell  v.  Cwrtton,  ibid.  511;  Gibbsv.  Glatnis,  11  Sim.  584;  Hen- 
rique* Bensusan,  20  W.  R.  850 ;  Johns  v.  James,  8  Ch.  Div.  744 ;  Henderson  v.  RothschUd\ 


generously  share  with  them."  Toms  v.  Owens,  52  Fed.  Rep.  417.  "  I 
make  this  only  as  a  request  for  I  feel  that  her  own  kind  heart  will  prompt 
her  to  do  so  without."  Sale  v.  Thornberry,  86  Ey.  266;  5  S.  W.  Rep. 
468  (which  leaves  the  force  of  Bohn  t>.  Barrett,  79  Ey.  878,  somewhat 
doubtful).  "  It  is  my  desire  that  it  suit  her  pleasure,  and  if  so  I  request 
but  without  intending  to  create  a  trust  therefor."  Enders  v.  Tasco,  89 
Ey.  17;  11  8.  W.  Rep.  818.  "  Admonish  "  and  "  charge  "  that  the  gift 
is  made  "  in  the  hope  and  trust  that  they  will  provide,"  etc.  Arnold  v. 
Arnold  (S.  C),  19  8.  E.  Rep.  670.  "  I  expect  and  desire  that  my  wife 
will  not  dispose  of  said  estate  in  such  a  manner."  In  re  Gardner,  140 
N.  T.  122;  85  N.  E.  Rep.  439. 

On  the  whole,  reviewing  the  cases  which  favor  the  creation  of  trusts 
from  words  of  confidence,  they  may  be  roughly  divided  into  three  classes : 
(I)  Older  cases  which  adhere  to  the  less  modern  English  doctrine  of 
which  Erickson  v.  Willard,  1  N.  H.  217,  and  Harrison  v.  Harrison,  2  Gratt. 
1,  are  examples.  (2)  Cases  in  which  the  creation  of  the  trust  is  not 
inconsistent  with  what  might  have  been  the  testator's  Intentions,  though 
having  expressed  them  obscurely  he  may  suffer  the  penalty  of  misinter- 
pretation. (3)  Modern  cases  like  Bohon  v.  Barrett,  79  Ey.  378,  where 
the  courts  have  probably  engaged  in  the  construction  of  wills  for  the 
testator  based  largely  upon  their  own  ideas  of  the  equities  of  the  case. 

Though  the  decisions  are  both  numerous  and  conflicting  it  Is  safe  to  ' 
say  that  the  decided  weight  of  American  authority  has  always  opposed 
itself  to  the  older  rule  of  construction  as  established  by  the  earlier 
English  cases.  At  the  time  these  questions  were  presented  in  this 
country  the  inconvenience  of  the  rule  in  its  more  absolute  form  had 
already  made  itself  felt  and  American  courts,  unhampered  by  precedents 
of  compelling  authority  were  not  slow  in  restricting  the  doctrine  of 
precatory  trusts  to  its  legitimate  limits. 
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settlor  at  any  time  before  the  money  is  paid  to  the  creditor.  The 
case  is,  however,  different  where  the  creditor  is  a  party  to  the 
arrangement;  the  presumption  then  is,  that  the  deed  was  intended 
to  create  a  trust  in  his  favour,  which  he  therefore  is  entitled  to 
call  on  the  trustee  to  execute  (n).  And  so,  even  though  he  be  not  made 
a  party,  if  the  debtor  has  given  him  notice  of  the  existence  of  the  deed, 
and  has  expressly  or  Impliedly  told  him  that  he  may  look  to  the  trust 
property  for  payment  of  his  demand,  the  creditor  may  become  a  cestui 
que  trust  (o)  if  he  has  been  thereby  induced  to  exercise  forbearance  in 
respect  of  his  claims  which  he  would  not  otherwise  have  exercised  (jp) ; 
or  if  he  has  assented  to  the  deed  and  has  actively  (and  not  merely 
passively)  acquiesced  in  it,  or  acted  under  its  provisions  and  complied 
with  its  terms,  and  the  other  side  has  expressed  no  dissatisfaction,  but 
not  otherwise  (q).1 

83  Ch.  Div.  459.  Bat  see  Be  Fitzgerald,  87  Oh.  Dlv.  18,  deciding  contra  as  to  trusts 
for  creditors  after  settlor's  death. 

(*)  Mackinnon  v.  Stewart,  1  8im.  N.  8.  88;  he  Toucke  v.  Earl  of  Lucan,  7  O.  ft  F. 
872;  Monte/lore  v.  Brown,  7  H.  L.  0. 241 ;  Smith  v.  Cooke  (1891),  App.  Oases,  297. 

(o)  Lord  Oranworth  in  Synnot  v.  Simpson,  5  H.  L.  0. 241. 

(p)  Per  Sir  John  Leach  in  Acton  v.  Woodgate,  supra. 

m(q)  Per  Lord  St.  Leonards  in  Field  v.  Donoughmore,  1  Dm.  &  War.  227;  see  also 
Nicholson  v.  Tuttin,  2  K.  &  J.  23;  Kirman  v.  Daniel,  5  Ha.  499;  Griffith  V.  Bicketts,  7 
Har.  807;  Cornthwaithe  v.  Frith,  4  De  G.  &  8.  552;  Siggerv.  Evans,  5  EM.  &  B.  887; 
Oould  v.  Robertson,  4  De  6.  A  S.  509. 


1  Of  illusory  trusts  —  Trusts  for  creditors. —  The  rule  as  stated  In  the 
above  paragraph  of  illustration  does  not  obtain  in  this  country.  Without 
going  into  the  subject  of  assignments  for  the  benefit  of  creditors  which 
is  in  all  the  States  a  matter  of  statutory  regulation,  it  may  be  said  that 
a  trust  to  pay  creditors  if  for  their  benefit  will  carry  with  it  the  pre- 
sumption of  the  creditors'  consent,  and  the  property  having  once  vested 
in  the  trustee  by  acceptance  the  settlor  cannot  revoke  the  trust.  In 
Brown  v.  Minturn,  2  Gall.  557,  Story,  J.v  inclined  to  the  opinion  without 
deciding  the  point  that  creditors  might  enforce  a  trust  for  their  benefit 
though  not  parties  to  the  instrument  nor  expressly  assenting  thereto.  In 
Mioll  v.  Mumford,  4  Johns.  Ch.  522,  the  point  was  expressly  decided  in 
that  sense.  See  also  on  the  same  point,  Cunningham  v.  Freeborn,  11 
Wend.  241;  Houston  v.  Nowland,  7  Gill,  and  J.  480;  Brooks  v.  Marbury, 
11  Wheat.  78;  Wheeler  v.  Sumuer,  4  Mason,  183;  Halsey  v.  Whitney,  id. 
206;  Valentine  v.  Decker,  43  Mo.  583;  Mills  v.  Park  hurst,  126  N.  Y.  89; 
Lawrence  v.  Davis,  8  McLean,  177;  Sugram  v.  Kirkpatrick,  6  Ired.  Eq. 
462;  Moorer  v.  Hormant,  89  N.  C.  455;  Zell  Guano  Co.  v.  Heatherly,  38 
W.  Va.  409;  18  S.  E.  Rep.  611. 

Perhaps  the  clearest  announcement  of  the  American  doctrine  coupled 
with  a  careful  criticism  of  the  English  cases,  is  found  in  Ingram  v.  Kirk- 
patrick, 6  Ired.  Eq.  462.    "  As  between  creditors  and  the  grantee  and  the 


ILLUSORY  TRUSTS.  39 

2.  So,  where  there  was  an  assignment  of  property  to  trustees  upon 
trust  to  pay  all  costs,  charges  and  expenses  of  the  deed,  and  other  inci- 
dental charges  and  expenses  of  the  trust,  and  to  reimburse  themselves, 
aud  then  to  pay  over  the  residue  to  third  parties,  it  was  held,  that  a  solic- 
itor who  had  prepared  the  deed,  and  had  acted  as  solicitor  to  the  trustees, 
was  not  a  beneficiary.  It  was  not  that  the  trust  did  not  provide  for  the 
costs,  or  that  they  were  not  to  be  paid,  but,  simply  that  the  solicitor  was 
not  a  beneficiary  under  the  trust  for  the  payment  of  them;  the  trust 
might  of  course  be  enforced,  but  not  by  the  solictor  (r).  It  is  obvious 
that  the  principle  also  excludes  from  the  benefit  of  a  trust  all  persons 
who  are  merely  auxiliary  to  the  real  object  of  the  trust,  as,  for  instance, 
auctioneers,  valuers,  solicitors,  and  other  persons  carrying  out  a  sale, 
although  the  trust  instrument  contains  a  trust  for  payment  of  costs  and 
expenses. 

8.  It  was  at  one  time  considered  that  a  positive  direction  to  the 
trustees  of  a  will  to  employ  a  particular  person  and  to  allow  him  a 
salary  created  a  trust  in  his  favor  («) ;  but  this  view  can  no  longer  be 
supported,  the  House  of  Lords  having  decided  the  contrary  In  the  leading 
case  of  Bhaw  v.  Lawless  (t).    Thus,  a  direction  in  a  will  appointing  a 

(r)  Worral  v.  Harford,  8  Yes.  4;  Foster  v.  Elsley,  19  Oh.  Div.  518.  See  also  Strick- 
land v.  Symons,  26  Ch.  Div.  243 ;  and  StanrUar  v.  Evans,  84  Ch.  Div.  470,  negativing  the 
right  of  a  creditor  of  trustees  to  proceed  against  the  estate, 

(«)  WiUlams  v.  Corbett,  8  Sim.  849;  ffibbert  v.  Hibbert,  3  Mer.  681. 

(I)  5  01.  &  F.  129. 


trustee,"  says  Ruffln,  C.  J.,  In  that  case,  «•  the  terms  of  the  deed  being 
plain,  its  purpose  as  a  security  for  a  true  debt  being  perfectly  just,  and 
the  efficacy  of  the  deed,  as  a  security  for  the  debt,  being  indispensable  to 
its  honesty  and  validity  to  any  purpose,  the  equity  and  necessity  of  hold- 
ing the  trust  for  the  creditors  obligatory,  seems  to  be  almost  above  ques- 
tion.'9 In  many  of  the  States  the  rule  of  the  presumption  of  assent  has 
been  Incorporated  in  the  form  of  statute. 

But  independently  of  statutes  this  rule  is  now  fairly  established.  At 
one  time,  before  the  matter  was  changed  by  statute,  a  different  rule,  in 
accord  with  the  doctrine  of  the  text,  prevailed  in  Massachusetts.  Wid- 
gery  v.  Haskell,  5  Mass.  144;  Stephens  v.  Bell,  6  Mass.  839.  The  general 
rule  In  this  country  as  above  stated  carries  with  it  the  limitation  that 
unless  the  trust  is  beneficial,  as  where  it  does  not  devote  the  property 
absolutely  for  the  payment  of  the  debts  secured  or  postpones  their  pay- 
ment, such  assent  will  not  be  presumed.  Townsend  v.  Harwell,  18  Ala. 
301;  Evans  v.  Lamar,  21  Ala.  333;  Rankin  v.  Loder,  21  Ala.  380. 

In  the  State  of  Texas  it  would  appear  that  the  English  rule  has  been 
adopted.  Alliance  Milling  Co.  v.  Eaton,  86  Tex.  401 ;  25  S.  W.  Rep.  614; 
Wallace  v.  Bagley  (Tex.  Civ.  App.),  26  S.  W.  R^p.  519;  Murphy  v.  Ar- 
kansas City  Milling  Co.  (Tex.  Civ.  App.),  26  S.  W.  Rep.  853;  Schneider 
v.  McCoulsky  (Tex.  Civ.  App.)t  26  S.  W.  Rpp.  170. 
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particular  person  solicitor  to  the  trust  estate,  imposes  no  trust  or  duty 
on  the  trustees  of  the  will  to  continue  such  person  as  their  solicitor  in 
the  management  and  affairs  of  the  estate  (u) . 

4.  The  funds  voted  by  Parliament  for  the  public  service  are  not  trust 
funds  in  the  hands  of  the  secretaries  of  the  state  who  receive  them 
from  the  treasury  {%) ;  and  even  where  her  Majesty  by  royal  warrant 
granted  booty  of  war  to  the  secretary  of  state  for  India  in  trust  to  dis- 
tribute amongst  the  persons  found  entitled  to  share  in  it  by  the  Court  of 
Admiralty,  it  was  held  that  the  warrant  did  not  operate  as  a  declaration 
of  trust,  but  merely  made  the  secretary  of  state  the  agent  of  the  Sover- 
eign for  the  purpose  of  distributing  the  fund  (j/).  The  late  Lord  Justice 
James,  in  giving  judgment,  said:  "The  Instrument  was  a  warrant,  and 
I  am  of  opinion,  although  the  term  '  grant '  is  used  as  being  the  effect  of 
the  warrant,  that  the  instrument  is  what  it  purports  to  be,  a  warrant. 
It  is  a  direction  by  the  Sovereign,  ordering  and  authorizing  that  Sover- 
eign's servant,  having  possession  of  the  Sovereign's  money,  to  deal  with 
it  In  a  certain  way,  and  the  word  •  trust '  introduced  into  the  warrant  has 
really  no  magical  effect.  It  does  not  become  a  trust  in  the  sense  of  a 
trust  cognizable  and  enforceable  in  a  court  of  law  because  that  word  is 
used.  .  .  .  The  secretary  of  state  (whichever  secretary  of  state  for 
the  time  being  it  is  who  has  to  deal  with  this  matter),  deals  with  it  as 
the  agent  of  the  Crown,  but  no  doubt  under  his  responsibility  to  Parlia- 
ment, and  the  moral  responsibility  which  the  Crown  itself  has  undertaken 
from  having  once  made  this  intimation  of  bounty,  but  subject  to  account- 
ing to  the  Sovereign,  and  subject  to  accounting  to  Parliament  in  case 
there  is  any  malfeasance  or  nonfeasance  in  the  matter  "  (s).1 

(u)  Foster  v.  EUley,  19  Oh.  Dlv.  618;  Finden  v.  Stephens,  2  Ph.  142. 
(x)  Grenville- Murray  v.  Clarendon  (Earl),  L.  R.,  9  Bq.  11. 
(y)  Kinloch  v.  Secretary  of  State  for  India,  15  Oh.  Dlv.  1. 
(e)  Ibid.,  p.  & 

1  General  observations  on  this  article. — American  courts  and  authors 
have  not  adopted  the  separate  classification  of  trusts  under  the  appella- 
tion of  Illusory  Trusts.  Of  the  illustrations  given  in  the  text,  the  pre- 
ponderating weight  of  American  authority  runs  counter  to  the  instances 
cited  under  the  first  head.  The  illustrations  under  the  second  and  third 
heads,  fall  under  the  easily  understood  doctrine  that  the  incidental 
machinery  of  the  trust  is  not  a  part  of  the  vital  trust  Itself.  The 
instance  cited  under  the  fourth  head  appears  properly  to  involve  a 
distinct  proposition  and  to  involve  the  law  of  trusts  by  the  merest  indi- 
rection. On  the  whole,  with  the  exception  of  the  illustration  under  the 
first  head,  the  instances  cited  are  cases  of  attempts  by  outside  parties 
to  enforce  for  themselves  rights  with  which  they  are  not  invested  by 
the  act  of  the  donor  and  their  arrangement  under  the  head  of  trusts  at  all, 
even  with  the  prefix  of  the  word  "  illusory  "  —  is  somewhat  on  the  lucus  a 
non  lucendo  principle. 
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Article  8. 

How  far  Valuable   Consideration  necessary  to  bind  Settlor 

or  his  Representatives. 

(1)  The  court  will  enforce  a  voluntary  trust,  even 
against  the  settlor  or  his  representatives,  if  — 

a.  It  is  created  by  will;  or, 

/J.  The  settlor  has  transferred,  or  done  all  in  his  power 
to  transfer,  the  trust  property  to  a  trustee ;  or, 

jr.  The  settlor  has  declared  or  impliedly  constituted  him- 
self a  trustee  for  the  purposes  of  the  trust  (c). 

(2)  The  court  will  not  enforce  a  voluntary  trust  if  the 
settlor  has  merely  undertaken,  or  even  covenanted,  to 
create  a  trust,  or  otherwise  manifested  an  incomplete  in- 
tention to  do  so  (d). 

(3)  Even  where  valuable  consideration  has  been  given 
for  an  incomplete  trust,  it  will  only  be  enforced  if  some 
person  privy  to  that  consideration  seeks  to  have  it 
enforced  (e).  But  if  enforced  at  all,  it  will  be  enforced 
in  favour  of  all  the  beneficiaries,  and  not  merely  of  per- 
sons privy  to  the  consideration.  In  that  case  the  settlor, 
or  his  successors  in  title  (other  than  purchasers  for  value 
without  notice),  will  be  regarded  as  passive  trustees, 
charged  with  the  duty  of  transferring  the  trust  property  to 
active  trustees  when  appointed  (f). 

(e)  EUieon  v.  EUieon,  1 L.  0. 245;  MUroy  v.  Lard,  4  De  G.,  P.  &  J.  264 ;  Richard* 
T.  Delbridge,  18  Eq.  11;  Ex  parte  Pye,  18  Ves.  140;  Dipple  v.  Corlee,  11  Ha.  184; 
Antrobus  v.  Smith,  12  Ves.  89 ;  Re  Angibau,  15  0.  D.  222 ;  Re  Arietta,  81  0.  D.  806 ;  Green 
v.  Potereon,  82  C  D.  95;  Re  Richards,  Shenstone  v.  Brock,  88  0.  D.  541;  Harding  v. 
Harding,  17  Q.  B.  D.  442. 

(d)  MUroy  v.  Lord,  supra.  Bat  nevertheless,  where  a  voluntary  settlor  has 
entered  Into  a  covenant  for  title  under  seal,  the  grantees  will  at  law  be  entitled 
to  recover  damages  for  breach  of  the  covenant;  Re  Ford,  Gilbert  v.  Gilbert,  68  L.  T. 
557. 

(e)  Oases  cited  In  note  (c),  and  Gale  v.  Gale,  6  0.  D.  144;  Colyear  v.  Lady  Mul- 
irotx,2Kee.  81;  Davenport  v.  Riehopp,  2  Y.  AC.  451;  Taeker  v.  SmoB,  8  My- &  Cr.69. 

(/)  8ee  Davenport  v.  Biehopp,  supra;  Dodkin  v.  Brunt,  6  Sq.  580;  Lee  v.  Lee,  4  0. 
D.  175;  Re  Miehett,  6  0.  D.  618;  Robaon  v.  Flight,  4  De  G.,  J.  &  8. 608. 
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(4)  Persons  privy  to  valuable  consideration  comprise  — 
a.  The  person  by  whom,  or  at  whose  request,  it  is  given 

(9)- 
/?.  The  children  of  a  marriage,  where  that  marriage  is 

itself  the  consideration  (h). 

y.  Trustees  for  any  of  the  foregoing  (t  ). 

(5)  A  beneficiary  under  a  voluntary  trust,  or  who  is  not 
privy  to  valuable  consideration  (where  the  trust  is  based 
on  value),  is  called  a  volunteer. 

It  is  a  well-known  maxim,  that  equity  gives  no  assistance  to  volun- 
teers; but,  like  many  other  epigrammatic  expressions,  it  cannot  be 
accepted  literally.  The  true  role  is,  that  equity  will  give  no  assistance 
to  volunteers  for  the  purpose  of  enforcing  an  inchoate  intention  to  confer 
a  bounty.  Where  a  trust  has  once  been  completely  declared,  or  a  gift 
j  completely  made,  equity  will  enforce  the  trust,  or  uphold  the  gift, 
whether  the  party  applying  for  relief  gave  valuable  consideration  or  not.1 

(?)  See  per  Wilde,  O.  J.,  Blandy  v.  De  Burgh,  6  O.  B.  684;  TtoeddU  v.  Atkinson,  1 
B.  &  S.  893. 

(A)  See  Osgood  v.  Strode,  2  P.  W.  245;  QdU  v.  Gate,  supra. 

(0  8ee  per  Lindley,  L.  J.,  Be  Anttis,  Chetwynd  v.  Morgan,  31  0.  D.  696,  60S. 

1  How  far  consideration  necessary  to  bind  settlor. —  Equity  will 
N  not  execute  a  voluntary  executory  trust.  Clarke  v,  Lott,  11  111.  105; 
Badgley  t?.  Votrain,  68  111.  25.  But  a  trust,  though  voluntary,  will  be 
enforced  if  fully  completed  and  executed.  Stone  v.  Hackett,  12  Gray, 
227.  In  that  case,  which  may  be  considered  a  leading  one,  the  trust  was 
held  to  be  executed  by  a  delivery  of  the  shares  of  stock  in  question,  with 
an  assignment  indorsed  therein,  although  the  settlor  reserved  a  power 
of  revocation  or  modification.  The  authority  of  that  case  has  been 
followed  in  that  State  by  the  cases  of  Viney  t>.  Abbott,  109  Mass.  800; 
Sewall  t7.  Roberts,  115  Mass.  262;  Davis  v.  Ney,  125  Mass.  590;  Pingrey 
v.  Nat.  Life  Ins.  Co.,  144  Mass.  874;  Leeper  v.  Taylor,  111  Mo.  812.  A 
7  voluntary  trust  relating  to  bonds  will  be  enforced  on  their  delivery  to 
:  and  acceptance  by  a  trustee.  Fogg  v.  Mlddleton,  Riley  Eq.  198.  The 
conveyance  of  the  property,  the  subject  of  the  trust,  is  sufficient  com- 
pletion to  aid  its  voluntary  character.  Baker  v.  Evans,  1  Wins.  Eq.  2, 
109;  Stone  v.  King,  7  R.  I.  858.  But  a  retention  of  dominion  over  the 
trust  fund  is  fatal  to  the  enforcement  of  the  trust.  Thus  in  Plerson  v, 
Drexel,  11  Abb.  N.  C.  150,  an  insurance  company  deposited  money  in  a 
bank,  and  used  the  bank's  reputation  as  an  advertisement,  stating  that 
the  amount  of  its  deposit  would  be  kept  up,  presumably  to  meet  engage- 
ments.   In  the  light  of  the  fact  that  the  insurance  company  was  at  liberty 
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As  Mr.  Justice  Kay  said  In  Henry  v.  Armstrong  (A),  "  As  I  understand  It, 
the  law  is,  that  anybody  of  full  age  and  sound  mind,  who  has  executed 
a  voluntary  deed  by  which  be  has  denuded  himself  of  his  own  property,  is 
bound  by  his  own  act."  And  the  same  result  follows  if  he  has  declared  him- 
self, or  afforded  clear  evidence  that  he  considered  himself,  a  trustee  of  it 
in  prcesenti.  At  one  time  it  was  considered,  that  where  a  man  was  under 
the  erroneous  belief  that  he  bad  made  an  actual  gift  of  property,  equity 
would  construe  that  as  evidence  that  he  considered  himself  a  trustee  of 
it  for  the  donee.  It  will,  however,  be  seen  from  the  illustrations  given 
below  that  this  view  can  no  longer  be  supported.  For  the  fact  that  a 
person  supposes  that  he  has  denuded  himself  of  property  cannot  reason- 
ably be  accepted  as  evidence  that  he  considered  himself  a  trustee  of  It. 
On  the  contrary  it  is  inconsistent  with  any  such  theory,  for  a  man  can- 
not at  the  same  time  believe  that  he  has  given  away  property,  and 
yet  that  he  holds  it  upon  trust  for  another.  In  fact,  the  intention 
to  confer  a  voluntary  benefit  is  not  sufficient;  there  must  be  either  a 
benefit  actaally  conferred  by  a  legal  transmutation  of  the  thing  given 
from  the  donor  to  the  donee,  or  to  a  trustee  for  the  donee,  or  else  evi- 
dence that  the  donor  actually  constituted  himself  a  trustee  of  the 
property  for  the  donee,  which  evidence  is  afforded  either  by  the  declara- 
tions of  the  donor,  or  from  a  course  of  conduct  showing  that  he 
considered  himself  in  the  position  of  a  trustee. 

(A)  18  Ch.  Div.  668. 

to  draw  out  part  or  all  of  its  deposit,  the  court  refused  to  hold  the 
deposit  a  trust  fund  for  the  company's  policy  holders.  But  where  a  note 
is  the  subject  of  the  trust,  the  bestowal  of  the  right  to  sue  thereon  is  not 
essential  where  the  dominion  over  the  property  has  been  otherwise 
completely  conferred.  Walker  v.  Crews,  73  Ala.  412  (overruling  Borum 
v.  King,  87  Ala.  606).  #  Where  fully  and  completely  constituted  a  trust  will 
be  enforced  though  voluntary.  Young  v.  Young,  80  N.  Y.  437 ;  Van  Cott 
v.  Prentice,  104  N.  Y.  45;  10  N.  E.  Rep.  257.  Thus  where  nothing 
remains  but  to  transfer  the  title,  the  trust  relation  is  deemed  established. 
McDonald  ».  Starkey,  42  111.  442;  Pad  field  v.  Padfleld,  68  111.  210;  72111. 
822;  Hellman  t>.  Mc Williams,  70  Cal.  449;  11  Pac.  Rep.  659.  A  voluntary 
trust  as  to  land  will  be  enforced  if  possession  is  delivered  although  it  is 
mlsdescribed  in  the  settlement.  Lynn  v.  Lynn,  135  111.  18;  25  N.  E.  Rep. 
684.  The  meritorious  consideration  of  a  past  debt  will  support  an 
executory  trust  otherwise  voluntary.  Landon  v.  Hutton,  50  N.  J.  Eq. 
500;  25  Atl.  Rep.  953.  It  follows  from  the  rule  recognizing  a  voluntary 
trust  when  executed,  that  the  settlor's  change  of  intention  will  not  affect 
its  validity.  Reilly  v.  Whipple,  2  S.  C.  277;  Francis  v.  Lehr,  1  Rich.  Eq. 
271;  Dlckerson's  Appeal,  115  Pa.  St.  198;  8  Atl.  Rep.  64.  But  it  may  be 
set  aside  for  mistake  or  improvidence.  Dodson  t?.  Ball,  60  Pa.  St.  492 ; 
Russell's  Appeal,  75  Pa.  St.  269;  Aylsworth  v.  Whitcomb,  12  R.  I.  298. 
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With  regard,  however,  to  trusts  based  on  valuable  consideration, 
equity  will  enforce  them,  at  the  suit  of  a  person  privy  to  that  considera- 
tion, wherever  an  intention  appears  to  create  a  trust,  whether  in  the 
V  present  or  the  future.  For  equity  considers  that  to  be  done  which 
ought  to  be  done ;  and  the  settlor,  having  received  value  for  the  creation 
of  a  trust,  will  be  made  to  carry  out  his  bargain  according  to  the  inten- 
tion of  the  parties,  however  informally  that  intention  may  have  been 
expressed,  and  even  although  no  trustee  has  been  named.  For  the 
court  will  never  allow  a  trust  to  fail  for  want  of  a  trustee,  but  will,  if 
the  parties  have  used  language  sufficiently  explicit  to  enable  the  court  to 
gather  their  intentions,  fasten  the  trust  on  the  estate,  and,  if  necessary, 
appoint  active  trustees  to  carry  it  out.1 

Even,  however,  where  value  is  given,  an  inchoate  trust  will  only  be 

1  How  far  Consideration  necessary  to  bind  settlor  —  Expressed 
Intention. —  A  consideration  will  support  a  trust,  though  Imperfectly 
expressed.  Tanner  v.  Skinner,  11  Bush,  120.  Indefinite  expressions  of 
intention  create  no  trust.  Crouse  v.  Froth  in  gham,  97  N.  Y.  105.  An 
agreement  between  brothers  that  the  survivor  should  be  the  beir  of  the 
deceased  is  a  declaration  of  trust  in  prcesenti.  Fisher  v.  S trickier,  10  Pa. 
St.  848.  Thus  also  as  to  an  agreement  by  A.  to  give  his  intended  wife  a 
farm  on  his  decease,  and  negativing  his  right  to  control  the  property  after 
marriage.  Hayes  v.  Kershaw,  1  Sandf.  Ch.  258.  A  conveyance  to  a  son- 
in-law,  though  stated  to  be  in  consideration  of  love  and  affection  for  the 
grantor's  daughter,  creates  no  trust  for  her  benefit,  but  leaves  the  un- 
fettered title  in  the  son-in-law.  Thompson  v.  Thompson,  1  Ohio  St.  78. 
•  A  declaration  by  A.  that  B.  has  paid  one-quarter  of  the  purchase  price  of 
land  may  be  recorded  as  a  declaration  of  trust.  Robert's  Appeal,  92  Pa. 
St.  407.  A  mortgagee  who  declares  himself  honorably  bound  to  pay  over 
eventual  profits  on  land  received  on  a  mortgage,  to  the  mortgagor,  thereby 
creates  a  trust.  Lake  v.  Freer,  11  111.  App.  576.  Thus,  also,  where  A. 
alleged  to  hold  in  trust  for  B.,  responded  to  B.'s  request  for  a  deed 
absolute  by  a  statement  that  she  had  devised  the  land  to  him.  New- 
kirk  t>.  Place,  47  N.  J.  Eq.  477;  21  Atl.  Rep.  124.  An  unaddressed 
memorandum  in  A.'s  handwriting  was  found  on  his  decease,  stating 
an  agreement  to  pay  over  to  B.  any  surplus  from  property  con- 
veyed to  A.  on  account  of  B.'s  debt  to  him.  Held,  a  declara- 
tion of  trust.  Urame  v.  Coates,  109  Mass.  587.  Where  a  devisee  of  prop- 
erty accepts  modifications  by  the  devisor  contained  in  a  letter  to  him,  a 
trust  is  created.  De Laurence  9.  DeBoom,  48  Cal.  581.  A.  promised  B. 
to  give  him  a  certain  sum  of  money  if  he  would  abstain  from  liquor  till 
majority.  B.  claiming  the  sum  on  majority,  A.  wrote  to  him  that  he  (B.) 
"  could  consider  the  money  on  interest "  —  that  be  did  not  want  to  "  in- 
terfere "  with  the  management  of  the  property  till  B.  should  be  more  able 
to  take  care  of  it.  Held,  that  a  trust  was  completely  declared.  Hamer 
v.  Sidway,  124  N.  Y.  538;  27  N.  E.  Rep.  538. 
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enforced  at  the  instance  of  a  person  privy  thereto ;  and,  notwithstanding 
some  dicta  which  seem  to  indicate  a  contrary  view,  it  is  believed  that 
there  is  no  authority  for  supposing  that  a  person  who  is  made  party 
to  a  contract  for  a  settlement,  but  who  is  not  privy  to  the  consideration, 
can  enforce  it  (i).  Where,  however,  a  person  privy  to  the  considera- 
tion seeks  to  enforce  an  executory  trust,  the  court  will  enforce  It  not 
only  in  his  favour,  but  in  favour  of  all  parties,  volunteers  included. 

It  was,  until  quite  recently,  considered,  that  the  children  of  a  widow, 
who,  on  a  second  marriage,  made  or  procured  a  settlement  in  their  favour, 
became  privy  to  the  valuable  consideration  of  the  marriage,  and  could  en- 
force the  performance  of  a  covenant  or  incompleted  trust  (J) .  Moreover, 
in  Clarke  v.  Wright  (k) ,  some  of  the  judges  in  the  Exchequer  Chamber  wen  t 
so  far  as  to  extend  the  marriage  consideration  to  all  relatives  of  an  in- 
tended wife,  and  even  to  the  relatives  of  an  Intended  husband  where  he 
was  not  the  settlor,  on  the  ground  that  a  benefit  to  these  relatives  must 
have  formed  part  of  the  marriage  bargain.  It  is  difficult  to  see,  how- 
ever, how  these  persons  could  have  been  privy  to  the  consideration, 
although  the  bargain  between  husband  and  wife  was  a  bargain  founded 
on  value;  and  by  a  recent  decision  of  the  Privy  Council  (I)  Clarke  v. 
Wright  was  expressly  overruled.  In  giving  judgment,  Lord  Selborne 
said  (speaking  of  the  decision  in  Clarke  v.  Wright) :  "  It  is  apparent 
that  the  court  proceeded  upon  the  view  that  the  case  of  Newstead  v. 
Searles  (m)  was  an  authority  for  the  proposition  that  a  settlement  by  a 
widow  about  to  marry,  upon  her  children  by  a  former  marriage,  is  good 
against  a  subsequent  mortgagee,  putting  it  in  that  general  way  without 
any  reference  to  more  special  reasons.  And  no  doubt,  if  that  had  been  so, 
It  would  have  been  difficult  to  resist  the  conclusion  drawn  by  the  Court 
of  Exchequer.  .  .  In  the  Court  of  Exchequer  Chamber  their  Lord- 
ships find  a  very  great  conflict  of  opinion  among  the  judges,  and  plainly 
the  majority  of  the  judges  would  have  been  for  reversing  the  judgment 
below  if  they  had  not  taken  the  same  view  of  Newstead  v.  Searles."  His 
Lordship  then  proceeded  to  show  that  Newstead  v.  Searles  and  other 
cases  were  in  reality  no  authorities  for  the  proposition  that  the  children  of 
a  widow  by  her  first  marriage  fell  within  the  marriage  consideration  on  her 
second  marriage,  and  on  that  ground  expressly  overruled  Clarke  v.  Wright. 
It  is,  therefore,  apprehended  that  although  their  Lordships  did  not 
express  their  dissent  from  the  case  of  Gale  v.  Gale  (n),  in  which  that 
proposition  was  expressly  affirmed  by  Mr.  Justice  Fry,  they  nevertheless 
have  In  effect  overruled  It  as  well  as  Clarke  v.  Wright. 

(0  Drew  v.  Marten,  2  H.  A  M.  at  p.  183;  Fry  Spec.  Perf.  sect.  92;  Tweddle  ▼. 
Atktn*m,  80  L.  J.,  Q.  B.  266;  Ohltty  on  Contracts  (ed.  1881),  p.  54. 

(J)  Gale  v.  Gale.  6  0.  D.  144. 

(*)  6  H.  A  N.  849. 

(J)  DeMcstrt  v.  West,  (1891)  App.  Cas.  264;  and  see  also  Mackie  y.  ITcrbcrtson,  9- 
App.  Gas.  80S,  887,  and  Re  Cameron  and  Wells,  87  C.  D.  32. 

(m)  1  Atk.  164. 

(n)  Supra. 
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Illustrations. 

1*  Fart  vested  in  trustees  and  part  not. —  In  Jeffries  v.  Jeffries  (j)f 
a  father  voluntarily  conveyed  freeholds  to  trustees  upon  certain  trusts  in 
favour  of  his  daughters,  and  also  covenanted  to  surrender  copyholds  to 
the  use  of  the  trustees  to  be  held  by  them  upon  the  trusts  of  the  settle- 
ment. The  settlor  afterwards  died  without  surrendering  the  copyholds, 
having  devised  certain  portions  of  both  freeholds  and  copyholds  to  his 
wife.  Upon  a  suit  by  the  daughters  to  have  the  settlement  enforced,  it 
was  held,  that  the  court  would  carry  out  the  settlement  of  the  freeholds, 
for  with  respect  to  them  the  trust  was  executed,  the  title  of  the 
daughters  complete,  and  the  property  actually  transferred  to  the  trus- 
tees ;  but  that  It  would  not  decree  a  surrender  of  the  copyholds,  for  with 
respect  to  them  the  settlor  had  neither  declared  himself  a  trustee  nor 
had  he  transferred  them  to  the  trustees,  but  had  merely  entered  into  a 
voluntary  contract  to  transfer  them,  which,  being  a  nudum  pactum,  was 
of  no  greater  validity  in  equity  than  at  law  (k).  It  will  be  borne  in 
mind,  that  not  only  was  there  no  evidence  that  the  settlor  considered 
that  he  had  constituted  himself  a  trustee,  but  the  fact  that  he  assumed 
to  deal  with  the  property  in  his  will  was  of  itself  strong  evidence  to  the 
contrary. 

2.  Trust  based  on  value,  when  enforceable  by  volunteers. —  By  a 
marriage  settlement,  the  wife's  property  was  settled  (after  life  estates 
in  the  husband  and  wife),  in  default  of  children,  in  trust  for  the  wife  if 
she  should  survive  the  husband,  but  in  the  event  of  the  husband  surviv- 
ing the  wife,  then  upon  such  trusts  as  the  wife  should  by  will  appoint, 
and  In  default  of  appointment  in  trust  for  the  next  of  kin.  There  was 
no  issue  of  the  marriage,  and  the  wife  was  past  the  age  of  child-bearing, 
and  the  husband  and  wife  sought  to  have  the  capital  of  the  trust  fund 
paid  to  them,  on  the  ground  that,  although  the  trust  was  based  on  value, 
the  next  of  kin  were  mere  volunteers.  The  Court  of  Appeal,  however, 
refused  to  permit  this,  Jessel,  M.  R.,  saying:  "  The  fund  has  been  trans- 
ferred to  the  trustees.  The  fact  of  the  next  of  kin  being  volunteers  does 
not  enable  the  trustees  to  part  with  it  without  the  consent  of  their  ces- 
tuls  que  trusts.  That  has  been  the  rule  ever  since  the  Court  of  Chan- 
cery existed."  And  Cotton,  L.  J.,  added :  "  I  assume  that  this  trust 
would  not  have  been  enforced  if  it  were  still  executory.  But  this  trust  is 
executed,  and  the  next  of  kin  have  an  Interest  as  cestuis  que  trusts.  It  is 
immaterial  that  they  are  volunteers.  The  trust  cannot  be  broken  on  that 
account"  (0*    In  the  recent  case  of  Qreen  v.  Paterson  (to),  it  was  held 

(J)  Or.  &  Ph.  138;  Bizzey  v.  Flight,  24  W.  R.  957;  Bills  v,  Tatham  (1891),  1  Cta.  82. 
(*)  And  see  Marler  v.  Tomnuu,  L.  R.  17  Eq.  8. 
CD  Paul  v.  Paul,  SO  Ch.  DIv.  742. 

(m)  82  Ch.  Dlv.  95;  and  to  same  effect  Morgan  v.  Chctwynd,  31  Ch.  Div.  696. 
Collyer  v.  Isaac*,  19  C.  D.  S42. 
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that  the  Lord  Justice  Cotton's  assumption  was  correct,  and  that  a  covenant 
to  settle  future  property  contained  In  a  marriage  settlement  could  not  be 
enforced  by  persons  who  were  not  privy  to  the  consideration  of  marriage. 
S.  Another  excellent  example  of  the  rule  that  a  contract  to  create  a  trust, 
even  where  founded  on  valuable  consideration,  cannot  be  enforced  by 
a  volunteer,  is  afforded  by  the  case  of  Colyear  v.  Lady  Mulgrave  (n). 
There,  a  father,  who  had  four  natural  daughters  and  a  legitimate  son, 
entered  into  an  agreement  with  the  son,  whereby  the  father  covenanted 
to  transfer  the  sum  of  20,0002.  to  a  trustee  for  the  benefit  of  the  four 
daughters,  and  the  son  covenanted  to  pay  the  father's  debts.  The  son 
paid  some  of  the  debts,  and  died  before  the  covenant  by  the  father  was 
performed,  having  by  his  will  left  the  father  his  sole  legatee  and  execu- 
tor. It  was  held,  that  the  daughters  could  not  force  the  father  to  per- 
form the  covenant  to  settle  20,000*.  upon  them,  as,  although  the  son  gave 
value  for  the  father's  covenant,  the  daughters  were  not  privy  to  that 
consideration. 

4.  Voluntary  transmutation  of  equitable  interests. —  In  Gilbert  v. 
Overton  (o),  A.,  having  an  agreement  for  a  lease,  executed  a  voluntary 
settlement  assigning  all  his  Interest  in  the  agreement  to  trustees,  upon 
certain  trusts.  It  was  objected  that  he  had  not  declared  himself  a 
trustee,  nor  Intended  to  declare  himself  one,  and  had  not  conveyed  the 
leasehold  premises  to  the  trustees;  but  V ice-Chancellor  Wood  said: 
*'  In  the  inception  of  this  transaction,  there  Is  nothing  to  show  that  the 
settlor  had  the  power  of  obtaining  a  lease,  before  the  time  when  he  did 
so,  after  the  execution  of  the  settlement.  There  is,  therefore,  nothing 
to  show  that  the  settlor  did  not  by  the  settlement  do  all  that  it  was  in 
his  power  to  do  to  pass  the  property." 

5.  In  Kekewich  v.  Manning  (p),  residuary  personal  estate  was  be- 
queathed to  a  mother  for  life,  with  remainder  to  her  daughter  absolutely . 
The  daughter,  on  her  marriage,  assigned  all  her  interest  under  the  will 
to  trustees  upon  certain  trusts,  not  material  to  be  stated,  with  a  final 
trust  in  favour  of  her  nieces.  Although,  qua  the  nieces,  the  settlement 
was  voluntary,  it  was  held  that  it  was  good,  on  the  ground  that  the 
daughter  had  done  all  she  could  do  to  divest  herself  of  her  Interest  under 
the  will.  For  she  had  a  mere  equitable  remainder,  and  the  only  way  in 
which  she  could  transfer  it  was  by  assignment.  If  she  had  been  the 
legal  owner  of  the  fund  it  would  have  been  necessary  for  her  to  transfer 
it  in  the  proper  way  in  the  books  of  the  bank;  but  not  being  the  legal 
owner,  she  did  all  she  could  do  to  transfer  It  (g).1 

(*)  2  Kee.  81. 

(o)  2  H.  A  M.  110. 

(p)  1  De  G.,  M.  &  G.  176. 

(9)  See  Donaldson  v.  Donaldson,  Kay,  711 ;  Edwards  v.  Jone$t  1  My.  &  Cr.  228;  and 

9*        1  Voluntary  transmission  of  equitable  Interests. —  Thus   where  A. 
contracts  with  B.  to  convey  to  him  such  unlocated  lands  as  he  may 
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6.  Debts  assigned,  but  subsequently  grot  in  by  settlor. —  InBiaatey 
T.  Flight  (y),  A.  (inter  alia)  assigned  certain  mortgage  debts  to  trustees 
upon  certain  trusts.  The  settlement,  however,  contained  no  transfer  of 
the  mortgage  securities.  A.  subsequently  received  the  money  due  on 
some  of  the  mortgages,  the  trustees  receiving  the  money  due  on  others. 
It  was  held  by  Hall,  V.-C.,  that  as  the  mortgaged  property  was  not 
transferred  to  the  trustees,  the  settlement  was  essentially  incomplete, 
and,  being  a  voluntary  settlement,  was  vofd.  In  a  more  recent  case 
before  the  Court  of  Appeal,  however  (*),  in  which  the  only  difference 
was  that  the  mortgage  was  a  bill  of  sale  of  chattels,  the  court  held  that 
the  settlement  was  complete  and  binding,  and  threw  some  doubt  on  the 
correctness  of  the  decision  in  Bizzey  v.  Flight.  It  appears,  however, 
that  their  lordships  distinguished  the  two  cases  on  the  ground  that  a  bill 
of  sale  was  different  from  a  mortgage  of  land,  in  which  a  transferee  of 

\  the  debt  would  be  unable  to  give  a  receipt  for  the  money  unless  he  could 
}  re-convey  the  mortgaged  properly,  whereas  on  payment  of  a  bill  of  sale, 
'^no  re-assignment  of  the  mortgaged  chattels  is  required. 

7.  Declaration  of  trust  Implied  from  conduct. —  A  testator  bequeathed 
2,0002.  on  certain  trusts,  and  he  empowered  his  executor  (who  was  also  his 
residuary  legatee)  to  retain  the  amount  in  his  hands  uninvested,  he 
paying  interest  thereon  at  four  per  cent,  per  annum.  After  the  testator's 
death,  the  executor,  being  satisfied  that  the  testator  Intended  to  bequeath 
8,0002.  and  not  2,0002.,  said  to  the  legatee's  father:  "  It  shall  make  no 
difference,  and  I  will  take  care  that  he  (the  legatee)  shall  have  1,0002. 
more  than  he  is  entitled  to  by  the  will."  Subsequently  he  signed  a 
memorandum  in  these  words :  "  By  the  will,  &c.  of  the  late  S.  G.  the  said 
J.  6.  (the  executor)  pays  to  T.  W.  (the  legatee),  the  annual  sum  of  1202. 
by  two  equal  payments,  viz.,  the  6th  July  and  the  6th  January  In  each 
year,  being  interest  at  four  per  cent,  on  8,0002."  He  also  signed  a  further 
memorandum,  stating  that  he  had  told  the  legatee  that  he  should  make 
the  2,0002.  up  to  8,0002. ;  and  down  to  his  death  he  in  fact  paid  interest  on 

Pearton  v.  Amicable  AMturance  Co.,  27  B.  229;  and  Fortescue  v.  Burnett,  S  My.  &  K.  86; 
Sewell  y.  King,  14  Ch.  Dly.  179;  and  Harding  v.  Harding,  17  Q.  B.  D.  442;  Namey 
y.  Morgan,  37  C.  D.  346;  Hardinge  y.  Cobden,  45  C.  D.  470. 

(y)  24  W.  B.  957. 

(z)  Be  Patrick,  Bills  y.  Tatham  (1891),  1  Oh.  82. 

thereafter  be  entitled  to  under  a  land  donation,  a  trust  is  created  in 
B.'s  favor.  Fisher  v.  Fields,  10  Johns.  496;  Conway  v.  Klnsworthy,  21 
Ark.  9.  A  mere  possibility  coupled  with  an  interest  in  real  estate  may  be 
the  subject  of  transmission  in  equity.  Lawrence  v.  Bayard,  7  Paige,  76. 
A.  declared  a  trust  in  his  wife's  favor  as  to  proceeds  of  lands  sold,  but 
before  the  purchase  price  was  paid.  Held,  that  a  trust  was  declared 
though  the  money  never  came  into  A.'s  bands,  all  parties  having  treated 
it  as  reduced  to  A.'s  possession.  Clements  v.  Horn,  44  N.  J.  Eq.  595; 
18  Atl.  Rep.  71. 
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the  3,000 J.  On  these  facts,  it  was  held  that  the  executor  had  effectually 
declared  himself  a  trustee  of  the  additional  thousand.  The  late  Lord 
Romllly,  In  giving  judgment,  said:  "  The  distinction  between  the  cases  t  ^ 
is,  that  where  a  trust,  though  voluntary,  Is  complete,  the  cestui  que  trust 
(although  he  cannot  call  on  the  court  to  complete  a  trust)  may  call  on  the 
court  to  execute  one  that  Is  completed.  I  have,  therefore,  only  to  con- 
sider whether  in  this  case  the  relation  of  trustee  and  cestui  que 
trust  exists.  .  .  .  The  testator  says  to  his  son  and  executor, 
'You  may  invest  this  or  not  as  you  please,  but  if  you  retain  It, 
you  must  pay  interest  for  It  at  four  per  cent.'  Could  he  (the  executor) 
after  proving  his  father's  will,  and  taking  possession  of  assets  amply 
sufficient  for  payment  of  the  legacy,  say  he  was  not  a  trustee  of  that 
2,0002.?  That  would  be  impossible.  .  .  .  Then  what  takes  place  Is 
this: — Upon  the  death  of  the  testator,  his  son  (the  executor)  says,  in 
substance, '  My  father  told  me  that  he  Intended  to  bequeath  the  sum  of 
3,0001.,  not  2,0002.,  and  he  firmly  believed  that  he  had  put  3,0002.  In  the 
will,  whereas  it  was  only  2,000Z. ;  and  that  being  so,  I  intend  to  follow 
his  directions.'  Thereupon  he  signs  this  statement.  How  can  I  dis- 
tinguish the  8,0002.  from  the  2,0002.?  Is  he  not  in  the  same  relation  with 
respect  to  the  8,0002.,  as  he  would  have  been  with  regard  to  2,0002.?  If 
he  had  invested  2,0002.  only,  and  not  8,0002.,  something  might  have  been 
said.  But  suppose  he  had  Invested  the  3,0002.,  would  it  not  have  been 
clear  that  there  was  a  declaration  of  trust  in  respect  of  that  3,0002. 
though  Invested  In  his  own  name?  This  paper  is  a  clear  declaration  of 
trust  of  that  3,0002.,  and  according  to  the  permission  contained  in  his 
father's  will,  he,  Instead  of  investing  it,  holds  it  In  his  own  hands,  and 
the  whole  fund  stands  in  the  same  situation"  (r). 

8.  Again,  a  testatrix  gave  her  personal  estate  to  B.  for  the  benefit  of 
B.'s  daughters.  B.  invested  the  produce,  together  with  1,0002.  of  his 
own  moneys,  in  the  funds  in  his  own  name,  and  afterwards  treated  and 
admitted  the  aggregate  fund  as  held  In  trust  for  his  daughters.  On  his 
death  the  fund  was  found  mixed  with  like  funds  of  his  own.  It  was  held 
that,  under  the  circumstances,  there  was  sufficient  to  show  that  B.  con- 
sidered himself  a  trustee  of  the  1,0002.  in  favour  of  his  daughters  (*) . 

9.  In  Ex  parte  Dubosc  (*)  the  alleged  settlor  wrote  to  an  agent  in  Paris, 
authorizing  him  to  purchase  (and  the  agent  accordingly  did  purchase) 
an  annuity  for  the  benefit  of  a  lady  whom  he  named;  but  as  the  lady  was 
married,  and  also  deranged,  the  annuity  was  purchased  in  the  name  of 
the  settlor.  The  settlor  then  sent  the  agent  a  power  of  attorney,  author- 
izing him  to  transfer  the  annuity  to  the  lady,  which  he  did  not  do  till 
after  the  settlor's  death.    It  was  nevertheless  held,  that  the  settlor  had 

(r)  Gee  v.  JAddeU,  85  B.  621. 

(«)  Thorpe  v.  Owen,  5  B.  224;  and  see  also  Armstrong  v.  Ttmperon,  W.  N.  1871,  p.  4. 
(0  18  Yes.  140  (otherwise  Ex  parte  Pye) ;  and  ace  also  Re  Heliosis,  L.  R.,  12  Kq. 
218. 
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considered  himself  a  mere  trustee  for  the  lady,  and  had  never  Intended 
the  annuity  for  himself,  bnt  for  her,  and  that  therefore  the  trust  was 
good.1 

10.  Imperfect  grift  not  construed  ae  declaration  of  trust. —  On  the 
other  hand,  although  some  judges  have  held  that  an  Instrument  executed 
as  a  present  assignment  (but  in  reality  not  operative  as  such)  is  equiva- 
lent to  a  declaration  of  trust  (u),  the  balance  of  authority  is  unmis- 
takeably  the  other  way,  on  the  ground  that  an  intention  to  create  a  trust 
is  essential  to  the  creation  of  one ;  and  that  when  a  man  purports  to 
*  make  a  gift  or  an  assignment,  he  cannot  reasonably  be  supposed  to 
have  Intended  to  declare  himself  a  trustee  —  a  character  which  assumes 


(u)  In  Richardson  v.  Richardson,  L.  R.  8  Eq.  686,  Vice-Chancellor  Wood  (after- 
wards Lord  llalherley),  and  in  Morgan  v.  Mdlleson,  L.  R.  10  Eq.  475,  Lord  Romllly, 
and  in  Badderlty  v.  Badderley,  9  Oh.  Dtv.  118,  Vice- Chancellor  Maltns.  The  former 
very  learned  Judge  said :  "  An  instrument  executed  as  a  present  and  complete 
assignment,  not  being  a  mere  covenant  to  assign  on  a  future  day,  is  equivalent  to 
a  deed  of  trust;  the  real  distinction  that  should  be  made  is  between  an 
agreement  to  do  something  when  called  upon,  something  distinctly  expressed  to 
be  future  in  the  instrument,  and  an  instrument  which  affects  to  pass  everything, 
Independently  of  the  legal  estate.  .  .  .  The  expression  used  by  the  Lord  Jus- 
tice in  Xekewich  v.  Manning  is  this:  '  A  declaration  of  trust  is  not  confined  to  any 
express  form  of  words,  but  may  be  indicated  by  the  character  of  the  instrument.' 
Reliance  is  often  placed  on  the  circumstance  that  the  assignor  has  done  all  that 
he  can —that  there  is  nothing  more  for  him  to  do;  and  it  Is  contended  that  he 
must,  In  that  case  only,  be  taken  to  have  made  a  complete  and  effectual  assign- 
ment. But  that  Is  not  the  sound  doctrine  on  which  the  case  rests,  for  if  there  be  an 
actual  declaration  of  trust,  although  the  assignor  has  not  done  all  he  could  do— for 
example,  although  he  has  not  given  notice  to  the  assignee,  yet  the  Interest  is 
held  to  have  effectually  passed  as  between  the  donor  and  the  donee.  The  dif- 
ference must  rest  on  this— aye  or  no,  has  he  constituted  himself  a  trusteet"  It  will 
be  perceived  that  the  learned  Vice -Chancellor  did  not  dissent  from  or  add  to 
rthe  recognised  rule  stated  in  Article  6.  Where  he  differed  from  the  previous 
', authorities  was  in  deciding  that  an  instrument,  purporting  to  be  an  assignment, 
jaltbough  void  as  such,  was  nevertheless  good  as  a  declaration  of  trust.  This 
view  has  been  expressly  dissented  from  by  Vice -Chancellor  Bacon  In  Warriner  v 
Rogers,  L.  R.  16  Eq.  840,  and  by  Sir  George  Jessel,  M.  R.,  In  Richards  v.  DeJJbridge, 
L.  R.  18  Eq.  11,  and  by  Vice -Chancellor  Hall  in  Breton  v.  Wolvem,  19  Ch.  Div.  416. 
The  decision  also  seems  to  be  inconsistent  with  Lord  Cranworth's  judgment  in 
Jones  v.  Loch,  infra,  and  with  Beartley  v.  Nicholson,  L.  R.  19  Eq.  833,  and  Re  Shield 
Pethybridge  v.  Burrow,  53  L.  T.  5,  and  it  is  respectfully  submitted,  that  both  on 
principle  and  authority,  the  law  as  laid  down  by  the  Master  of  the  Rolls  in  Richards 
v.  Delbridge  is  accurate. 


1  Declaration  of  trust  implied  from  conduct. —  In  Falk  v.  Jones  (N. 
J.  Err.  &  App.),  26  Atl.  Rep.  138,  an  executor,  having  used  certain  funds 
of  the  estate,  placed  a  policy,  owned  by  him  as  collateral  security,  among 
the  papers  of  the  estate  by  way  of  Indemnity.  He  testified  that  after 
that  he  ceased  to  regard  himself  as  owner.  Held,  that  a  trust  was 
shown. 
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that  he  retains  the  property.1  Thus  in  Antrobus  v.  Smith  (z),  the 
alleged  settlor  made  the  following  endorsement  on  a  share  held  by  him 
in  a  public  company:  "I  do  hereby  assign  to  my  daughter  B.  all  my  right, 

(*)  13  Yes.  89,  Societi  Generate  v.  Walker,  11  App.  Cas.  80;  Roots  v.  Williamson,  88 
CD.  486;  Mutual Prov.  8oc  v.  Macmtilan,  14 App.  Oaa. A86. 

I  1  Imperfect  gift  not  construed  a  declaration  of  trust. —  In  letters 
and  by  parol,  A.  had  frequently  declared  his  desire  that  B.  should  Inherit 
his  property,  but  being  ignorant  of  law  supposed  a  will  unnecessary. 
Held,  that  no  trust  was  created  in  B.'s  favor.  Russell  v.  Switzer,  68  Ga. 
711.  Shares  of  stock  are  invested  by  A.  for  B.'s  benefit,  but  in  A.'s  name, 
f  the  dividends  being  credited  to  him.  The  shares  were  not  transferred 
in  the  corporation  books,  owing  to  inconvenient  rules  of  the  company. 
Held,  that  a  trust  was  declared  by  virtue  of  a  memorandum  found  after 
A.'s  decease  directing  the  transfer  of  the  shares  to  B.  Gulon  v.  Will- 
iams, 65  Hun,  605;  7  N.  Y.  Supp.  786.  But  where  a  testatrix  devises 
property  in  trust  to  be  declared  by  a  future  codicil  a  mere  infor- 
mal memorandum  or  separate  paper  will  not  fix  the  trust.  Chase 
v.  Stockett,  72  Md.  235;  19  Atl.  Rep.  761;  Maughtv.  Getzendanner,  65 
Md.  527;  6  Atl.  Rep.  471.  Where  the  intention  to  create  a  trust  is  clear, 
delivery  of  the  instrument  of  declaration  on  subject-matter  of  the  trust, 
can  be  sufficiently  shown  by  the  acts  of  the  parties  — as  by  notice  and 
acceptance  of  the  trust.  Otis  v.  Beckwlth,  49  111.  121  [a  leading  case 
containing  an  exhaustive  discussion;  but  see  Badgley  v.  Votrain,  68 
111.  25];  William  v.  Yaeger,  91  Ky.  282;  15  S.  W.  Rep.  660;  Sonverbye  v. 
Arden,  1  Johns.  Ch.  240;  Bunn  v.  Winthorp,  id.  829;  Adams  v.  Adams, 
21  Wall.  185. 

A  gift  completed  by  delivery  may  not  be  necessary  to  the  enforcement 
of  a  voluntary  trust  completely  declared,  bat  if  the  declaration  of  trust 
is  incomplete  and  a  gift  or  transfer  of  possession  of  the  property  is 
within  the  contemplation  of  the  trust,  such  gift  must  be  completed  in 
order  to  Impress  an  obligatory  character  on  the  trust.  This  distinction 
is  thus  illustrated  in  the  English  case  of  Beech  v.  Keefe,  18  Beav.  285, 
quoted  in  Badgley  v.  Votrain,  68  111.  25:  "  If  a  person  possessed  of 
stock  execute  a  complete  declaration  of  that  stock  in  favor  of  a 
volunteer,  *  *  *  equity  would  execute  the  trust  and  compel  a  transfer 
of  the  stock  to  the  cestui  que  trust.  But  if  the  same  person  execute  an 
assignment  of  the  stock  in  favor  of  a  volunteer  and  no  trans-  , 
fer  of  the  stock  took  place  this  would  be  considered  no 
more  than  an  Imperfect  gift."  Thus  oral  or  even  written  declara- 
tions by  a  person  insured  in  a  life  Insurance  company  that  it  was 
Intended  for  the  benefit  of  his  son,  will  not  be  sufficient  to  raise  a  trust. 
Wason  v.  Colburn,  99  Mass.  842;  Estate  of  Webb,  49  Cal.  542.  Where  a 
settlor  qualifies  a  trust  so  that  it  takes  effect  only  at  his  death,  and  retains 
the  right  to  dispose  of  the  trust  fund  for  his  own  use,  the  gift  never  hav- 
ing been  perfected  by  delivery  of  possession  cannot  be  regarded  as  a  trust. 
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title  and  Interest  of  and  In  the  enclosed  call,  and  all  other  calls,  in  the  F. 
and  C.  Navigation."  The  share  was  not  handed  over  to  the  daughter,  and 
the  endorsement  did  not  operate  as  a  valid  assignment  of  the  share;  but 
it  was  attempted  to  enforce  the  assignment  by  contending  that  the  endorse- 
ment operated  as  a  valid  declaration  of  trust.  The  court,  however,  rejected 
this  view,  the  Master  of  the  Rolls  saying:  "  Mr.  Crawford  (the  alleged 
settlor)  was  not  in  form  declared  a  trustee,  nor  was  the  mode  of  doing 
what  he  proposed  in  his  contemplation.  ...  He  meant  a  gift,  and 
there  Is  no  case  in  which  a  party  has  been  compelled  to  perfect  a  gift 
which  in  the  mode  of  making  it*has  been  left  Imperfect." 

11.  Again,  a  settlor  had  children  by  a  first  wife,  and  one  son  (an  infant) 
by  a  second  wife.  One  day  returning  from  a  journey,  the  Infant's  nurse 
said,  "You  have  come  back  from  Birmingham,  and  have  not  brought 
baby  anything;"  upon  whlcb  the  settlor  said,  "  Oh  I  I  gave  him  a  pair  of 
boots,  and  now  I  will  give  him  a  handsome  present."  He  then  went  up 
stairs  and  brought  down  a  cheque  which  he  had  received  for  900 J.,  and 
said,  "  Look  you  here,  I  give  this  to  baby;  it  Is  for  himself,  I  am  going  to 
put  it  away  for  him,  and  will  give  him  a  great  deal  more  with  it;  it  Is  his 
own,  and  he  may  do  what  he  likes  with  it."  He  then  put  the  cheque 
away.  He  had  previously  told  his  solicitor  that  he  Intended  adding  100/. 
to  the  cheque,  and  investing  it  for  the  infant's  benefit.  A.  few  days  after 
the  above  took  place,  he  suddenly  died,  leaving  the  child  penniless.  The 
child's  mother  contended  that  the  settlor  had  made  a  valid  declara- 
tion of  trust  in  favour  of  the  child.  Lord  Cranworth,  however, 
said  (y) :  "I  regret  to  say  that  I  cannot  bring  myself  to  think, 
either  on  principle  or  authority,  there  has  been  any  gift  or  any  valid 
declaration  of  trust.  No  doubt  a  gift  may  be  made  by  any  person,  sul 
juris  and  compos  mentis,  by  conveyance  of  real  estate,  or  by  delivery  of 
a  chattel,  and  there  is  no  doubt  also  that,  by  some  decisions,  a  parol 
declaration  of  trust  of  personalty  may  be  perfectly  valid,  even  when 
voluntary.  If  I  give  any  chattel,  that  of  course  passes  by  delivery;  and 
if  I  say,  expressly  or  impliedly,  that  I  constitute  myself  a  trustee  of 
personalty,  that  is  a  trust  executed  and  capable  of  being  enforced  with- 
out consideration.  The  cases  all  turn  upon  the  question  whether  what 
[has  been  said  was  a  declaration  of  trust  or  an  Imperfect  gift.  In  the 
latter  case  the  parties  would  receive  no  aid  from  a  court  of  equity  if  they 

(y)  Jones  v.  Locke,  L.  R.,  1  Cta.  25;  and  see  also  Marler  v.  Tommas,  L.  R.,  17  Eq.  8. 

Sterling  v.  Wilkinson,  83  Va.  791 ;  3  S.  E.  Rep.  633;  Markey  v.  Markey,  38 
N.  Y.  173;  13  N.  Y.  Supp.  925. 

In  the  recent  case  of  Govin  v.  De  Miranda,  76  Hun,  414;  27  N.  Y.  Supp. 
1049,  it  was  held  that  a  trust  was  not  created  by  a  paper  declaring  the 
signer  a  trustee  of  certain  property  where  the  paper  in  question  is  found 
among  the  signer's  effects  at  his  decease,  but  there  is  no  evidence  that 
it  was  ever  delivered  or  its  contents  communicated  during  life -time. 
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claimed  as  volunteers.    Bat  when  there  has  been  a  declaration  of  trust, \ 
then  it  will  be  enforced,  whether  there  has  been  consideration  or  not."J 

12.  So  in  Milroy  v.  Lord  (2),  Lord  Justice  Turner  laid  it  down  that, 
"In  order  to  render  a  voluntary  settlement  valid  and  effectual,  the 
settlor  must  have  done  everything  which,  according  to  the  nature  of 
the. property  comprised  in  the  settlement,  was  necessary  to  be  done  in 
order  to  transfer  the  property,  and  render  the  settlement  binding  upon 
him.  He  may  of  course  do  this  by  actually  transferring  the  property  to 
the  persons  for  whom  he  intends  to  provide,  and  the  provision  will  then 
be  effectual;  and  it  will  be  equally  effectual  if  he  transfers  the  property 
to  a  trustee  for  the  purposes  of  the  settlement,  or  declares  that  he  him- 
self holds  it  in  trust  for  those  purposes.  But  in  order  to  render  the 
settlement  binding,  one  or  the  other  of  those  modes  must  (as  I  understand 
the  law  of  this  court)  be  resorted  to,  for  there  is  no  equity  in  this  court 
to  perfect  an  imperfect  gift." 

18.  An  excellent  example  of  the  rule  now  under  consideration  is 
afforded  by  the  recent  case  of  Pethybridge  v.  Burrows  (a).  A.  informed 
T.  that  he  intended  to  give  her  a  debenture  bond  for  1,000 J.  Shortly 
afterwards  he  signed  the  following  memorandum:— "I  wish  to  com- 
municate to  my  executors,  that  I  have  to-day  given  to  F.  my  1,0002. 
debenture  bond  of  the  S.  and  L.  Co.  But  as  I  shall  require  the  annual 
dividends  to  meet  my  necessary  expenses,  I  retain  the  document  in  my 
possession  for  my  lifetime,  requesting  you  on  my  decease  to  hand  it  over 
to  F.,  and  communicate  to  the  secretary  of  the  railway  company  relative 
to  the  transfer  of  the  said  bond  being  entered  in  their  books.  Given 
under  my  hand  this  9th  day  of  February,  1882.  As  witness  my  hand,  G. 
S.  P.  S.  —  You  will  find  the  bond  in  my  deed-box,  attached  to  this  mem- 
orandum." After  the  testator's  death  the  certificate  was  found  as  stated. 
Held,  reversing  Pearson,  J.,  that  the  memorandum  was  not  equivalent 
to  a  declaration  of  trust,  and  that  F.  was  not  entitled  to  the  bond.1 

(z)  4  De6.,F.  A  J.  264. 

(a)  53  L.  T.  5;  and  see  also  Vincent  v.  Vincent,  35  W.  R.  7;  Champ  v.  Marshallsay 
64  L.  T.  13.  The  Pethybridge  case  seems  Inconsistent  with  Sewellv.  King,  14  C. 
D.  179. 

1  Imperfect  gift  —  Bank  deposit. —  One  of  the  most  frequent  shapes 
taken  by  this  question  involves  the  character  of  trust  deposits  in  bank. 
In  such  cases  the  question  of  whether  a  trust  has  been  created  is 
one  of  intent^to  be  ascertained  as  a  matter  of  fact.  Weber  v.  Weber, 
5TBowTK7265r  Robinson  v.  RiDg^  77  Me.  140;  Marey  v.  Amazem,  61  N. 
H.  181;  Brabock  0.  Bank,  104  Mass.  228;  Clark  v.  Clark,  108  Mass.  522; 
Alger  v.  Bank,  146  Mass.  418;  Parkman  v.  Suffolk  Savings  Bank  (Mass.), 
24  N.  £.  Rep.  43;  Mabie  v.  Bailey,  95  N.  Y.  206.  If  A.  deposits  for  B.'s 
benefit,  this  will  raise  a  trust  though  the  pass  book  be  retained  by  A. 
Weaver  v.  Emigrant  Industrial  Savings  Bank,  17  Abb.  N.  C.  82;  Minor 
9.  Rogers,  40  Conn.  512;  Herrlgard  v.  Rantigan,  48  Conn.  17;  Petition 
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14.  It  was  at  one  time  thought  that  there  was  an  exception  (or  a  seem- 
ing exception)  to  this  principle  in  the  case  of  husband  and  wife.  In 
Grant  v.  Grant  (ft),  the  Master  of  the  Rolls  said:  "  I  apprehend  the  fact 

(6)  34  Be*.  628;  Badderly  v.  Badderly,  9  C.  D.  113;  Fox  v.  Hawkes,  18  C.  D.  822. 

• 

Of  Atkinson,  16  R.  I.  618;  16  Atl.  Rep.  712;  Sayre  v.  Weil,  94  Ala.  466; 

10  So.  Rep.  546  s  Martin  v.  Funk,  76  N.  Y.  184;  Willis  v.  Smyth,  91  N. 
Y.  297.  Even  though  the  depositor  retains  the  right  to  draw  interest 
on  the  fund  during  life.  Gerrtah  v.  New  Bedford  Institution,  128  Mass. 
159;  85  Am.  Rep.  865;  Willis  v.  Smyth,  91  N.  Y.  297.  But  not  where 
the  right  of  dominion  extends  to  the  corpus  of  the  fund.  Pierson  o. 
Drexel,  11  Abb.  N.  C.  150.    But  in  Heliman  v.  M c Williams, ,70  Cal.  449; 

11  Pac.  Rep.  659,  a  contrary  view  was  held  on  such  a  case.  Where 
the  beneficiary  after  the  delivery  of  the  pass  book,  returns 
It  to  the  depositor  for  keeping,  a  trust  is  sufficiently  estab- 
lished. Ray  v.  Slmonds,  11  R.  I.  266.  If  the  Intent  is  clear,  neither 
the  delivery  of  the  pass  book  nor  notice  to  the  beneficiary  Is 
necessary.  In  re  George's  Estate,  1  Con.  Sur.  241;  28  Abb.  N.  C.  48; 
Connecticut  River  Savings  Bank  v.  Albee,  64  Vt.  571;  25  Atl.  Rep.  478 
(distinguishing  Pope  v.  Bank,  56  Vt.  284) ;  Hyde  v.  Kitchen,  69  Hun, 
280;  28  N.  Y.  Supp.  278.  But  as  to  the  necessity  of  some  such  act  or  its 
equivalent,  see  Stone  v.  Bishop,  4  Cliff  C.  Ct.  598;  Scott  v.  Ford,  144 
Mass.  157;  2  N.  E.  Rep.  925;  Smith  v.  Speer,  84  N.  J.  Eq.  419.  Where  a 
depositor  gives  a  bank  power  of  attorney  to  collect  for  and  pay  to  a 
trustee  a  trust  is  evidenced.  Heliman  v.  McWilllam8,,70  Cal.  449;  11 
Pac.  Rep.  659.  Where  A.  in  depositing  makes  a  declaration  of  trust  for 
B.,  and  B.  receives  the  pass  books,  a  trust  is  shovm  prima  facie.  Macy  v. 
Williams,  55  Hun,  899;  8  N.  Y.  Supp.  658;  Fowler  v.  Broadway  Savings 
Bank,  47  Hun,  899.  If  in  such  case  the  pass-book  is  in  B.'s  possession 
on  A.'s  death,  a  delivery  will  be  presumed.  In  re  Gaffney's  Estate  (Pa.), 
28  Atl.  Rep.  163;  Appeal  of  Caulfleld,  id.,  SO  W.  N.  C.  130.  Where  a 
depositor  of  shares  in  a  safe  deposit  indorses  them  "  held  for  A.,"  charg- 
ing and  crediting  himself  with  interest  collected  and  paid  out,  a  trust  is 
created.  Smith's  Estate,  144  Pa.  St.  428.  To  constitute  a  trust  there  must 
be  a  completely  executed  gift,  by  consensus  of  all  the  cases.  The  differ- 
ence lies  in  the  evidence  required  to  show  that  there  has  been  such  com- 
pletion of  the  gift.  But  where  the  depositor  expressly  retains  absolute 
control  during  life  no  trust  is  shown  by  the  mere  fact  of  deposit  no  mat  - 
ter  what  other  declarations  (falling  short  of  a  lawful  testamentary  dispo- 
sition) may  be  made.  Bank  v.  Fogg,  82  Me.  588;  20  Atl.  Rep.  92;  Dough- 
erty v.  Moore,  71  Md.  248;  18  Atl.  Rep.  85;  Providence  Inst,  for  Savings 
o.  Carpenter  (R.  I.),  27  Atl.  Rep.  837.  But  when  this  "  control "  relates 
to  the  power  of  managing  the  property  and  not  to  the  depositor's  right 
to  revoke,  the  gift  of  trust  is  completely  declared.  Millard  v.  Clark,  61 
N.  Y.  St.  Rep.  633;  29  N.  Y.  Supp.  1012  (reversing  27  N.  Y.  Supp.  681). 
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of  the  transaction  taking  place  between  husband  and  wife,  instead  of 
between  strangers,  makes  no  difference  further  than  this,  that  in  the  case 
of  a  gift  of  chattels  from  one  stranger  to  another,  there  must  be  a  deliv- 
ery of  the  chattels  in  order  to  make  the  gift  complete,  whereas  in  the 
case  of  husband  and  wife  there  cannot  be  a  delivery,  because,  assuming 
they  are  given  to  the  wife,  they  still  remain  in  the  legal  custody  of  the 
husband."  Vice-Chancellor  Malins  also  took  the  same  view  in  Badderley 
v.  Badderley  (c),  and  was  followed  by  Vice -Chancellor  Bacon  In  Fox  v. 
Hatches  (d).  However,  the  more  recent  decisions  of  Vice -Chancellor 
Hall,  contra,  in  Breton  v.  Wolvern  («),  has  thrown  considerable  doubt  on 
the  soundness  of  these  cases.  There,  a  husband,  by  three  letters  written 
and  signed  by  him  and  handed  to  his  wife,  gave  her  furniture  and  other 
articles  for  her  sole  and  absolute  use.  It  was  contended  on  the  part  of 
the  wife,  that  the  husband  had  by  these  letters  constituted  himself  a  trus- 
tee for  the  wife,  because  it  was  impossible  for  the  husband  to  make  a  gift 
of  them  to  her,  inasmuch  as  the  legal  interest  would  have  at  once  revested 
in  him  jure  mariti,  and  that  therefore  there  was  a  difference  between  an 
imperfect  gift  to  a  stranger  and  an  attempted  gift  to  a  wife.  However, 
the  learned  Vice-Chancellor  in  an  elaborate  judgment,  while  expressing 
his  sorrow  that  he  could  not  decide  in  favour  of  the  wife,  "  because  it  is 
a  monstrous  state  of  the  law  which  prevents  effect  being  given  to  such 
gifts,"  found  himself  unable  to  support  the  gift,  and  pointed  out  that  the 
above  quotation  from  the  judgment  of  the  M.  R.,  in  Grant  v.  Grant,  was 
merely  a  dictum,  and  that  in  his  opinion  Badderley  v.  Badderley  and  Fox 
v.  Hawkes,  could  not  be  supported.  The  point  has  now  lost  some  of  its 
interest,  from  the  fact  that  since  the  passing  of  the  Married  Women's 
Property  Act,  1882,  gifts  made  by  a  husband  to  a  wife  are  as  valid  as 
gifts  made  by  one  stranger  to  another  (/) . 
y'  15.  Form  immaterial  where  parties  to  valuable  consideration 
sue. —  With  regard  to  trusts  based  on  valuable  consideration,  and  which 
are  sought  to  be  enforced  by  persons  privy  to  that  consideration,  the  fol- 
lowing examples  may  serve  to  elucidate  the  doctrine  of  the  court.  A 
marriage  settlement  contains  a  covenant  by  the  intended  husband  that  he 
will  transfer  to  the  trustees  any  property  which  may  accrue  to  him  in  right 
of  his  wife  during  the  marriage.  Upon  any  property  so  becoming  vested 
In  him,  he  immediately  becomes  a  trustee  of  it,  upon  trust  to  transfer  it 
to  the  trustees;  and  until  that  is  done  he  himself  holds  it  upon  the  trust 
declared  In  the  settlement  (g).  Not  only,  therefore,  is  there  an  action 
for  breach  of  covenant  maintainable  against  him,  but  the  actual  property 


(c)  9  Ob.  Div.  lis. 

(d)  18  Ch.  Div.  823. 

(e)  19  Ch.  Div.  410. 

(/)  At  to  imperfect  gifts  at  common  law,  Irons  v.  Smatlpiece,  3  B.  A  Aid.  551, 
and  Cochran  v.  Moore,  25  Q.  B.  D.  57. 

(?)  Lewis  y  Haddocks,  8  Ves.  150;  Wellesley  v.  Wtllt*Uy%l  M.AC.  561;  Lptter  v. 
Burroughs,  1  Dr.  &  W.  149. 
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is  burdened  and  charged  with  the  executory  trust  (g),  and  any  volunteer 
taking  it  would  take  it  burdened  with  that  trust;  and  so  would  a  pur- 
chaser if  he  had  notice  of  the  trust,  as  will  be  seen  hereafter. 

16.  As  an  example  of  how  much  more  equity  regards  the  intention  than 
the  form,  the  case  of  Lee  v.  Lee  (h)  may  be  cited.  There,  by  an  ante- 
nuptial agreement  made  in  consideration  of  the  marriage  between  the 
plaintiff  and  the  lady  who  afterwards  became  his  wife,  the  wife's  parents 
agreed  to  appoint  to  her  a  share  in  real  estate,  and  the  plaintiff  agreed 
that  he  would  settle  such  share  upon  certain  trusts.  The  wife  was  a 
party  to,  and  executed,  the  agreement,  bnt  did  not  expressly  convenant  to 
settle  the  property.  She  afterwards  died  without  the  property  having 
been  settled  in  accordance  with  the  agreement,  and  the  property 
descended  at  law  to  her  heir.  It  was,  however,  held  that  the  obvious 
intention  of  all  parties  to  the  agreement  was  that  the  property  should  be 
settled,  and  although  the  wife  did  not  in  express  terms  undertake  to 
settle  it,  yet  as  she  was  a  party  to  the  ageeement  she  was  bound  to  do  all 
in  her  power  to  carry  it  out,  and  that  consequently  the  property  was 
bound  by  the  executory  trust,  and  the  heir  (at  the  suit  of  a  person  privy 
to  the  consideration)  was  bound  to  do  all  things  necessary  for  getting 
the  property  settled  according  to  the  agreement.1 

17.  No  trustee.  —  Where,  before  the  Married  Women's  Property  Act, 
1882,  money  was  bequeathed  to  a  married  woman  for  her  separate  use,  it 
became  at  law  the  husband's  property;  but  in  equity  he  was  regarded 
as  a  mere  trustee  for  his  wife  (i). 

18.  So  if  the  trustee  appointed,  fails,  either  by  death  (A),  or  dis- 
claimer (Z),  or  incapacity  (ro),  or  otherwise  (n),  the  trust  does  not  fail, 
but  fastens  upon  the  conscience  of  any  person  (other  than  a  purchaser 
for  value  without  notice)  into  whose  hands  the  property  comes  (o) ;  and 

(such  person  holds  it  as  a  passive  trustee,  whose  duty  is  to  convey  it  to 
new  trustees  properly  appointed  Q>). 

(g)  Lewis  v.  Maddocks,  supra;  ffastie  v.  ffastie,  3  Ch.  Dlv.  304;  Agar  v.  George,  ib. 
706;  Cormett  v.  Keith,  8  Ch.  Div.  767.    Bat  see  Collyer  y.  Isaac*,  19  C.  D.  842. 
(A)  4  Ch.  Dlv.  175. 

(<)  Rolf  v.  Budder,  Bamb.  187;  Tappenden  v.  Walsh,  1  Ph.  352;  Pritehardv.  Ames, 
T.  &  R.  222;  Green  v.  CarliU,  4  Ch.  Dlv.  88*2;  and  see  Bennett  v.  Davit,  2  P.  W.  816. 

(&)  Moggridge-v.  Thackwell,$Tl.  C.  C.528;  Att.Gen.  y.  Downing,  Amb.  558;  Tempest 
V.  Lord  Camoys,  35  Beav.  201. 

(/)  Blockhouse  v.  Blackfiouse,  quoted  by  Lew.  678;  Robson  v.  Flight,  4  De  G.,  J.  & 
8.  608. 

(m)  Sarley  v.  Clockmakers*  Co.,  1  B.  C.  C.  81. 

(n)  Alt.- Gen.  y.  Stephens,  3M.AK.  347. 

(o)  See  per  Wilmot,  C.  J.,  Att.-Gen.  v.  Lady  Downing,  Wil.  21, 22. 

(p)  Robson  v.  Flight,  4  De  G.,  J.  A  8.  608. 

1  Form  immaterial.  — Thus  where  a  testator  makes  a  devise  absolute 
in  form,  but  upon  secret  trusts,  expressly  or  Impliedly  assented  to  by 
the  devisee.  Shields  v.  McAuley,  37  Fed.  Rep.  802;  Hoge  v.  Hoge,  1 
Watts.  168;  Church  v.  Ruland,  64  P.  A.  St.  432. 


WHAT  PROPERTY  SUBJECT  OF  A  TRUST.        57 

*  19.  Again,  if  a  testator  directs  a  sale  of  lands  and  a  division  of  the 
proceeds,  bat  names  no  person  to  sell,  and  does  not  in  terms  devise  the 
property,  it  descends  at  law  to  his  heir;  but  the  latter  is  regarded  in 
equity  as  a  mere  passive  trustee,  who  is  bouud  to  convey  the  legal 
estate  to  trustees  appointed  by  the  court  for  the  purpose  of  carrying  out 
the  trust  (q). 


Article  9. 

What  Property  is  capable  of  being  made  the  Subject  of  a 

Trust. 

What  Property  is  capable  of  being  made  the  Subject 
of  a  Trust. —  All  property,  real  or  personal,  legal  or  equit- 
able, at  home  or  abroad,  and  whether  in  possession  or 
action,  remainder,  reversion,  or  expectancy,  may  be  made 
the  subject  of  a  trust,  unless  the  policy  of  the  law  or  any 
statutory  enactment  prohibits  the  settlor  from  parting  with 
the  beneficial  interest  in  it ;  or,  in  case  of  real  estate,  unless 
the  tenure  under  which  it  is  holden  is  inconsistent  with 
the  trust  sought  to  be  created  (r). 

Illustrations. 

1.  Equitable  interests.— A  person  holding  an  agreement  for  a  lease, 
assigned  all  his  Interest  under  it  to  trustees  upon  certain  trusts.  Here, 
although  the  legal  term  was  not  in  the  settlor,  It  was  held  to  be  a  good 
settlement,  because  he  had  conveyed  his  equitable  interest  in  the  prop- 
erty (s)-1 

2.  Gnoses  in  action. —  A.  owes  1,0002.  to  B.  B.  assigns  this  debt  to 
trustees  upon  certain  trusts.    This  transaction  is  perfectly  good  (t).s 

(?)  lb.  and  Pitt  v.  Pdham,  Free.  134. 

(r)  NtUon  v.  Brigport,  8  B.  074 ;  and  AUen  v.  Betctey,  7  Ch.  DJv.  453. 
(«)  2  H.  A  M.  110;  and  see  also  Knight  v.  Bovryer,  23  Bear.  635. 
(0  Prior  to  the  Judicature  Act,  1873,  debts  and  other  legal  choses  in  action  were 
not  assignable  at  law  on  the  ground  (as  put  by  Lord  Coke),  that  It "  would  be  the 


1  Equitable  interests.     See  Article  2,  ante. 

*  Choses  in  action. —  At  common  law,  choses  in   action  were  not 
assignable,  champerty,  maintenance  and  oppressive  litigation  being  con- 
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3.  Reversionary  Interests.  —  A.  settled  upon  his  wife  and  children 
certain  real  estate  to  which,  under  the  will  of  his  uncle,  he  was  entitled 
in  reversion.    Held  good  (u).1 

occasion  of  multiplying  of  contentions  and  salts,  of  great  oppression  of  the  people, 
and  the  subversion  of  the  due  and  equal  execution  of  Justice"  (10  Co. 48).  But 
even  at  law  negotiable  Instruments  (as  debentures,  bills  of  exchange,  and  prom  - 
issory  notes  made  negotiable)  were  exceptions  to  the  rule;  and  so  were  all  con- 
tracts where  a  novation  took  place,  that  is  to  say,  where  both  parties  to  the  orig- 
inal contract  assented  to  the  transfer  of  the  interest  of  one  of  them  {Huron  v. 
Husband,  4  B.  A  Ad.  611).  Equity,  however,  almost  always  from  Us  earliest  days, 
disregarded  the  legal  doctrine,  and  freely  enforced  contracts  for  the  sale  of  choses 
in  action ;  and  now,  by  8  A  9  Vict,  c  106,  s.  6,  contingent  and  future  interests  and 
possibilities,  coupled  with  an  interest  in  real  estate,  may  be  granted  or  assigned  at 
law.  By  80  A  81  Vict,  c  144,  policies  of  life  insurance  may  be  legally  assigned,  and 
by  81  &  82  Vict  c  86,  a  similar  relaxation  of  the  law  was  Introduced  In  favor  of 
marine  policies;  and  Anally,  by  the  6th  section  of  the  Judicature  Act,  1878,  debts 
and  other  legal  choses  in  action  may  be  assigned  at  law,  where  the  assignment  Is 
absolute  and  not  by  way  of  charge  only.  As  to  possibilities  in  personal  estate  see 
Joseph  v.  Lyons,  15 1.  B.  D.  280;  Oollyer  v.  Isaacs,  19  O.  D.  342. 
(u)  Shafto  v.    Adams,  i  Gift.   492. 


sldered  the  inevitable  result  of  any  other  policy,  as  stated  by  Lord  Coke 
in  Lampert's  Case,  10  Rep.  48.  This  rule  was  never  followed  in  equity. 
Thalheimer  v.  Brinckerhoff ,  20  Johns.  386 ;  Mandeville  v.  Welch,  5  Wheat. 
283;  Dobyns  v.  McGovern,  15  Mo.  662;  Dizv.  Cobb,  4  Mass.  508;  Brown 
v.  Bank,  11  id.  157;  2  Story's  Eq.  1047-1057.  By  the  development  of  the 
law  merchant  promissory  notes,  bills  of  exchange,  etc.,  were  excepted 
from  the  rale  of  non-asslgnability  and  the  relaxation  of  the  rule  at  law 
allows  the  assignee  to  sue  in  the  name  of  the  assignor.  Tuttle  v.  Beebee, 
1  Cranch,  248;  Skinner  v.  Somes,  14  Mass.  108;  The  Leona,  62  Tex.  85. 
The  assignability  of  choses  In  action  has  been  greatly  enlarged  by 
statute,  the  usual  provision  in  most  of  the  code  States  requiring  suits  to 
be  prosecuted  in  the  name  of  the  "  real  party  In  interest"  but  choses  of 
action  arising  out  of  tort  are  still  held  to  the  rule  of  non-assignability. 
But  almost  any  right  based  on  some  contract  even  though  the  contract 
be  of  a  somewhat  constructive  character  is  now  deemed  the  subject  of 
assignment.  Thus  where  the  statute  gives  a  purchaser  at  an  illegal  tax 
sale  the  right  to  have  the  money  paid  by  him  refunded,  such  light  of 
recovery  is  assignable.  Erlckson  v.  Brookings  Co.  (S.  D.),  58  N.  W. 
Bep.  857.  Thus  also  of  the  statutory  right  to  bring  a  second  suit  of 
trespass  to  try  title.  Williams  v.  Bennett,  1  Tex.  Civ.  App.  49;  20  S.  W. 
Bep.  856.  But  where  the  contract  confers  only  a  personal  privilege  or 
creates  a  personal  trust  it  becomes  an  exception  to  the  general  rule  of 
assignability.  Thus  of  a  rebate  allowed  A.  because  of  the  size  of  his 
purchases  which  tended  to  stimulate  the  market.  Nixon  v.  Zurlcalday, 
24  N.  T.  Supp.  121. 

1  Reversionary  Interest. —  A  reversionary  interest  though  defeasible 
Is  assignable.    Woodgate  v.  Fleet,  44  N.  Y.  1.    The  same  holds  true  of  an 


1 
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4.  Expectations.— In  Wethered  v.  Wethered  (x),  an  agreement  was 
entered  into  between  two  sons,  to  divide  equally  whatever  property  they 
might  receive  from  their  father  in  his  lifetime,  or  become  entitled  to 
under  his  will,  or  by  descent,  or  otherwise.  It  was  held  that  this  agree- 
ment was  binding,  although  made  in  respect  of  a  mere  possibility,  and 
V.-C.  Shadwell  said:  "It  is  clear  that  if  the  testator  meant  that  his 
devisee  should  have  the  personal  enjoyment  of  his  bounty,  he  might  so 
devise  as  to  stint  the  enjoyment  of  the  devisee,  and  restrain  him  from  alien- 
ating the  subject  of  the  gift;  but  that  if  the  testator  did  not  so  devise, 
it  must  be  Intended  that  he  meant  that  his  devisee  should  not  be  so 
stinted  but  should  have  the  full  enjoyment  of  the  property,  and  that  it 
should  be  liable  to  all  his  antecedent  debts  and  all  his  antecedent  con- 
tracts; and  therefore,  that  where  there  was  a  general  devise,  the  prop- 
erty was  liable  to  be  encumbered  in  any  way  that  the  devisee  might  think 
proper  either  before  or  after  he  took  It  "  (y) .' 


(x)  2  Sim.  183. 

(y)  See  also  Beckley  v.  Newland,  2  P.  W.  182;  Harwaod  v.  Tooke,  2  Sim.  192;  and 
Higgtos  v.  HM,  66  L.  T.  426. 


estate  in  remainder.  Sheridon  v.  House, 4  Abb.  App.  Dec,  218;  Moore 
v.  Littel,  41  N.  Y.  66;  Wheeler  v.  Phillips,  151  Pa.  6t.  812;  25  Atl.  Rep. 
44;  Watson  v.  Smith,  110  N.  0.  6;  14  S.  E.  Rep.  640. 

1  Expectancies. — The  expectancy  of  a  presumptive  heir  or  devisee  in 
the  estate  of  the  living  ancestor  is  assignable  in  equity.  Stover  v. 
Eycleshlmer,  4  Abb.  App.  Dec.  809;  Varrick  v.  Edwards,  1  Hoffm.  Ch. 
882  (containing  a  full  discussion  of  English  authorities);  McDonald  v. 
McDonald,  6  Jones  Eq.  211;  Grayson  v.  Sanford,  2  La.  Ann.  646;  Fitz- 
gerald v.  Vertal,  4  Sneed,  258 ;  Nimmo  v.  Davis,  7  Tex.  26 ;  Graham  v. 
Henry,  17  Tex.  164;  Bacon  v.  Bon  ham,  88  N.  J.  Eq.  614 ;  Steel  v.  Fruarson, 
85  Tenn.  452;  3  S.  W.  Rep.  649;  Alston  v.  Bank,  2  Hill  Eq.  236.  In  re 
Wilson's  Est.,  2  Pa.  St.  825;  Baylor  v.  Commonwealth,  40  Pa.  St.  87;  80 
Am.  Dec.  551 ;  Power's  Appeal,  63  Pa.St.  443 ;  In  re  Fritz's  Est.,  160  Pa.  St. 
156;  28  Atl.  Rep.  642;  Crum  v.  Sawyer,  132  111.  443;  Kinyon  v.  Kinyon, 
72  Hun,  452;  26  N.  Y.  Supp.  225.  Contracts  of  this  nature,  are,  however, 
scrutinized  with  extreme  jealousy  by  courts  of  equity,  and  the  later 
cases  put  upon  the  holder  of  a  post  obit  obligation  the  burden  of  proving 
adequate  consideration  and  do  not  require  the  obligor  to  prove  unreason- 
ableness (Varrick  v.  Edwards,  supra).  In  Boynton  v.  Hubbard,  7 Mass. 
112,  Chief  Justice  Parsons  held  a  contract  to  convey  an  expectancy  void  on 
grounds  of  public  policy.  But  the  authority  of  that  case  does  not  extend 
beyond  invalidating  such  contracts  when  made  without  the  knowledge  or 
consent  of  the  ancestor,  and  it  is  believed  that  by  the  later  cases  even 
absence  of  such  consent  goes  no  further  than  to  cast  upon  the  holder  of 
the  contract  the  burden  of  proving  fairness  of  consideration.  Jenkins  v. 
8tetson,  9  Allen,  128;  Fitch  v.  Fitch,  8  Pick.  480;  Lamprey  v.  Mason, 
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5.  Property  inalienable  by  reason  of  public  policy. —  As  instances  of 
property  not  assignable  on  the  ground  of  public  policy,  may  be  men- 
tioned salaries  or  pensions  given  for  the  purpose  of  enabling  persons  to 
perform  duties  connected  with  the  public  service,  or  to  enable  them  to 
be  in  a  fit  state  of  preparation  lo  perform  those  duties.  In  Grenfell  v. 
Dean  and  Canons  of  Windsor  (*),  the  Master  of  the  Rolls  explained 
the  true  reasons  for  this  doctrine.  In  that  case,  a  canon  of  Wind- 
sor had  assigned  the  canonry  and  the  profits  to  the  plaintiff 
to  secure  a  sum  of  money.  There  was  no  cure  of  souls, 
and  the  only  duties  were  residence  within  the  castle  and  attend- 
ance in  the  chapel  for  twenty-one  days  a  year.  In  giving  judgment  for 
the  plaintiff  and  upholding  the  assignment,  his  Lordship  said :  "  If  he 
(the  Canon)  had  made  out  that  the  duty  to  be  performed  by  him  was  a 
public  duty,  or  in  any  way  connected  with  the  public  service,  I  should 
have  thought  it  right  to  attend  very  seriously  to  that  argument,  because 
there  are  various  cases  in  which  public  duties  are  concerned  in  which  it 
may  be  against  public  policy  that  the  Income  arising  from  the  perform- 
ance of  those  duties  should  be  assigned;  and  for  this  simple  reason, 
because  the  public  is  interested  not  only  in  the  performance  from  time 
to  time  of  the  duties,  but  also  in  the  fit  state  of  preparation  of  the  party 
having  to  perform  them.  Such  is  the  reason  in  the  cases  of  half-pay, 
where  there  is  a  sort  of  retainer,  and  where  the  payments  which  are 
made  to  officers  from  time  to  time  are  the  means  by  which  they  —  being 
liable  to  be  called  into  public  service  —  are  enabled  to  keep  themselves 
in  a  state  of  preparation  for  performing  their  duties."  So,  in  Davis  v. 
Duke  of  Marlborough(a),  the  Lord  Chancellor  said:  "A  pension  for 
past  services  may  be  aliened,  but  a  pension  for  supporting  the  grantee 
In  the  performance  of  future  duties  is  inalienable."  The  emoluments 
of  ecclesiastical  livings  were  expressly  made  inalienable  by  13  Eliz.  c. 
20,  and  67  Geo.  3,  c.  99.1 

(z)  2  Beav.  554. 
(a)  lSw.  74. 

148  Mass.  231.  The  entire  discussion  of  this  subject  rests  on  considera- 
tions of  equity.  At  law  such  assignments  were  void  as  not  based  upon 
a  right  in  being.    Needles  v.  Needles,  7  Ohio  St.  432. 

1  Property  inalienable  by  reason  of  public  policy. —  It  might  seem  a 
question  of  public  policy  how  far  the  assignment  of  wages  to  be  earned 
in  the  future  should  be  recognized,  but  the  general  rule  is  well  estab- 
lished that  an  assignment  of  future  wages  under  an  existing  contract  of 
employment  is  valid.  Emery  v.  Laurence,  8  Cush.  151;  Hartley  v. 
Tapley,  112  Gray,  565;  Taylor  v.  Lynch,  5  Gray,  49;  Sullivan  v.  Sweeney, 
111  Mass.  866;  Augur  v.  New  York  B.  &  P.  Co.,  39  Conn.  536;  Harrop  v. 
Landers  F.  &  C.  Co.,  45  Conn.  561 ;  Wade  v.  Bessey,  76  Me.  413;  Garland 
v.  Harrington,  57  N.  H.  409;  O'Connor  v.  Meehan,  47  Minn.  247;  49  N. 
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6.  Property  Inalienable  by  statute. —  Some  cla3ses  of  property  are 
expressly  made  inalienable  by  statute.    Thus,  in  Davis  y.  Duke  of  Marl- 

• 

W.  Rep.  982;  Metcalf  v.  Kincaid  (Iowa),  54  N.  W.  Rep.  867.  But  in  the 
absence  of  a  subsisting  contract  of  employment  the  assignment  will  not 
be  valid.  Mulball  t>.  Qulnn,  1  Gray,  106;  Twiss  v.  Cheever,  2  Allen,  40; 
Herbert  v.  Bronson,  125  Mass.  475;  Edgar  v.  Luby,  183  Mass.  543; 
Farnsworth  v.  Jackson,  32  Me.  419;  Kennedy  v.  Tierney,  14  R.  I.  528; 
Jermyn  v.  Mofflt,  75  Pa.  St.  402;  Lehigh  Valley  R.  Co.  v.  Woodring,  116 
Pa.  St.  518;  9  Atl.  Rep.  58;  though  this  limitation  is  denied  in  Edwards 
v.  Peterson,  8  Me.  867;  14  Atl.  Rep.  936.  In  all  the  cases  the  Invalidity 
when  declared  by  the  court  is  based  upon  the  vagueness  and  uncertainty 
of  the  subject-matter,  but  in  the  case  of  Lehigh  Valley  R.  Co.  v.  Wood- 
ring,  supra,  the  trial  court  based  its  decision  upon  grounds  of  public 
policy.  The  Supreme  Court,  however,  rested  upon  the  ground  that  the 
subject-matter  of  the  assignment  was  too  uncertain  and  indefinite.  The 
public  policy  of  recognizing  a  wage-earner's  power  to  discount  his  wage- 
earning  capacity  for  the  future  may  well  be  questioned,  but  under  the 
view  of  the  courts  the  matter  has  been  regarded  as  one  for  legislative 
rather  than  judicial  consideration. 

Fees  and  salaries  of  public  officers. —  Almost  unanimously  the 
assignment  by  a  public  officer  of  unearned  salary  or  fees  has  been  held 
invalid.  Bank  v.  Wilson,  122  N.  Y.  478;  25  N.  E.  Rep.  855  (overruling 
People  v.  Drayton,  50  How.  Pr.  143);  Field  v.  Chipley,  79  Ky.  260; 
Schloos  v.  Hewlett,  81  Ala.  266;  1  So.  Rep.  263;  Beal  v.  McVicker,  8  Mo. 
App.  202;  State  v.  Williamson,  118  Mo.  146;  23  S.  W.  Rep.  1054;  Webb 
v.  McCauley,  4  Bush.  10;  State  Nat.  Bank  v.  Fink  (Tez.)i  24  s-  w-  Hep. 
256.  There  is  no  distinction  in  this  respect  between  fees  and  salary. 
Bliss  v.  Lawrence,  58  N.  Y.  442;  Beal  v.  McVicker,  8  Mo.  App.  202; 
Swenck  v.  Wyckoff,  45  N.  J.  Eq.  560;  20  Atl.  Rep.  259;  Bangs  v.  Dunn, 
66  Cal.  72;  Billings  v.  O'Brien,  45 How.  Pr.  392;  King  v.  Hawkins  (Ariz.), 
16  Pac.  Rep.  434.  The  rule  applies  to  the  allowance  of  a  master  in 
chancery.  Shannon  v.  Bruner,36  Fed.  Rep.  147.  The  cases  of  Brackett 
v.  Blake,  7  Mete.  335,  and  Blake  v.  Hastings,  15  Wis.  75,  are  opposed  to 
the  general  current  of  authority,  in  upholding  such  assignments.  In  the 
former  case  the  question  of  public  policy  was  not  considered,  but  merely 
whether  the  subject-matter  of  the  assignment  had  sufficient  potential 
existence  as  to  validate  the  contract.  In  the  other  case  the  court  con- 
ceived the  rule  as  established  in  England  "not  applicable  to  the  condi- 
tion of  society  or  to  the  principles  of  law  or  of  public  policy  in  this 
country."  While  this  reason  will  hardly  stand  the  test,  it  is,  however, 
true  that  the  consideration  of  the  maintenance  of  a  certain  state  and 
dignity  on  the  part  of  those  invested  with  official  dignity,  which  has 
sometimes  been  emphasized  in  the  English  cases,  forms  no  part  of  the 
reason  for  the  rule  in  this  country.  In  American  courts  the  rule  looks 
solely  to  the  good  of  the  public  service  (see  Billings  v.  O'Brien,   45 
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borough,  a  pension  was  granted  by  statute  to  the  dnke  and  his  successors 
in  the  title  "  for  the  more  honourable  support  of  the  dignities."  It  was 
held,  that  the  object  of  Parliament  being,  that  "  it  should  be  kept  in 
mind  that  it  was  for  a  memento  and  a  perpetual  memorial  of  national 
gratitude  for  public  services,"  it  was  Inalienable.  Pay,  pensions,  relief, 
or  allowance  payable  to  any  officer  of  her  Majesty's  forces,  or  to  his 
widow,  or  to  any  person  on  the  compassionate  list,  are  also  made 
unassignable  by  statute  (ft).  So  also  is  the  pay  of  seamen  in  the  navy 
(c),  and  half  pay  In  the  marine  forces  (d) ;  but  it  would  seem  that  the 
right  to  pay  actually  due  at  the  date  of  the  assignment  is  assignable  (e) . 
Salaries  or  pensions,  not  given  in  respect  of  public  services,  are  freely 
assignable  (/).* 

(6)  47  Geo.  8,  B68B.  2,  o.  26, 86. 1-14. 
(e)  1  Geo.  2,  c.  14,  8.  7. 

(d)  11  Geo.  4  A 1  Will.  4,  c  90,  s.  47. 

(e)  Ibid,  8.  54. 

(/)  FeUtel  v.  St.  John's  College,  10  Bear.  491;  and  for  other  oases  bearing  on 
assignments  of  salaries  and  pensions,  see  Stone  v.  Lidderdale,  2  Anst.  683; 
Arbuthnot  v.  Norton,  5  Moore,  P.  O.  C.  219;  Careto  v.  Cooper,  10  Jar.  N.  8.  429; 
Alexander  y.  Duke  of  Wellington,  2  Ra9S.  A  My.  85. 

How.  Pr.  892) .  Fees  or  salary  already  earned  may  be  assigned.  Ciples 
v.  Blair,  R  ce  Eq.  GO;  Blrbeck  v.  Stafford,  28  How.  Pr.  286;  14  Abb.  Pr. 
285.  And  a  contract  by  a  public  officer  to  allow  a  deputy  a  certain  share 
of  the  salary  or  fees  of  the  office  is  not  invalid.  Becker  v.  Ten  Eyck,  6 
Paige,  68;  Mott  *.  Bobbins,  1  Hill,  21;  Coombe  v.  Tilley,  31  Ind.  121; 
Coomb  v.  Brashear,  6  J.  J.  Marsh.  681. 

Executors'  commissions. — The  same  rule  of  public  policy  which  for- 
bids the  assignment  of  unearned  fees  by  a  public  officer,  applies  to  the 
assignment  of  unascertained  fees  of  an  executor.  In  re  Worthington, 
141  N.  T.  9;  86  N.  £.  Rep.  929. 

1  Property  Inalienable  by  statute.— By  Rev.  St.  U.  S.  (1878),  §  1291, 
all  assignments  of  pay  by  private  soldiers  or  non-commissioned  officers 
of  the  army  of  the  United  States,  previous  to  discharge,  are  declared 
void.  Under  §  1576  all  assignments  of  pay  of  persons  enlisted  in  the 
United  States  navy  must  be  attested  by  the  commanding  officer  and  pay- 
master. By  §  4745  all  pledges  or  transfers  of  pensions  or  any  Interest  in 
them  are  declared  void,  and  by  §  4586  the  wages  of  merchant  seamen  are 
guaranteed  from  attachment  or  similar  process  notwithstanding  any 
previous  assignment  thereof  except  as  against  certain  specified  advances. 
By  §§  1480  and  4648  officers  are  required  to  discourage  the  assignment 
of  pay  or  bounty  money  on  the  part  of  the  crew  and  ail  such  assignments 
must  be  attested  by  the  captain  or  commanding  officer  and  the  paymaster. 
The  evils  growing  out  of  the  assignment  of  claims  against  the  general 
government  before  such  claims  had  been  finally  passed  upon  led  to  the 
adoption  of  §  3477  avoiding  all  assignments  of  such  claims  before  warrant 
issued  for  their  payment. 
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7.  Trust  inconsistent  with  tenure. —  Where,  with  respect  to  copy- 
hold lands,  there  is  no  custom  to  create  an  estate  tail  in  the  manor  of 
which  they  are  holden,  an  equitable  estate  tail  cannot  be  created  by 
way  of  trust;  for  that  would  be  inconsistent  with  the  tenure  (in  other 
words,  with  the  conditions)  under  which  the  lands  are  holden  (g).  But, 
on  the  other  hand,  where  a  trust  is  not  inconsistent  with  the  cnstom 
of  a  manor,  it  will  be  valid,  although  legal  estates  to  the  same  extent 
could  not  be  created  (n). 

8.  Trust  of  foreign  land. — The  same  principle  holds  in  the  case  of 
lands  situated  abroad,  even  if  such  lands  are  capable  of  being  settled  by 
way  of  special  trust  at  all,  a  point  which  is  not  free  from  doubt  (o).1 

iff)  AUen  v.  Bnosey,  7  Ch.  Div.  at  p.  466. 
(»)  AUen  v.  Bewtey,  7  C.  Div.  at  p.  466. 

(o)  Glover  ▼.  Strothof,  2  B.  C.  C.  88;  Nelson  v.  Bridport,  8  B.  570;  Martin  v. 
Martin,  2  R.  A  M.  667. 

1  Trusts  of  foreign  lands. —  The  text  in  its  reference  to  realty  is 
based  on  the  general  rule  that  trusts  and  conveyances  of  real  estate  are 
construed  with  reference  to  the  law  of  the  place  where  the  land  is  situ- 
ated, and  if  invalid  by  the  laws  of  such  place  will  be  Invalid  elsewhere. 
At  the  same  time  the  courts  of  the  State  where  the  land  is  situated  will 
aid  in  executing  the  decisions  of  the  State  where  the  trust  Is  created, 
with  reference  to  that  trust,  with  the  proviso  that  such  decisions  do  not 
conflict  with  the  law  of  the  Stale  where  the  land  is  situated.  Thus  in 
Antiguance  v.  Central  Bank  of  Georgia,  26  Miss.  110,  it  was  held  that  the 
courts  of  Mississippi  would  follow  the  same  rule  in  regard  to  land  situ- 
ated in  that  State  conveyed  in  trust  in  another,  that  the  court  of  such 
other  State  would  follow  in  the  disposition  of  the  land  If  sold.  In  Wood 
v.  Wood,  5  Paige,  596,  It  was  held  that  a  trust  directing  the  investment  of 
money  in  land  In  another  State,  valid  by  the  laws  of  that  State,  would 
not  be  enforced  if  Invalid  by  the  laws  of  the  State  in  which  the  settle- 
ment was  made  and  where  its  enforcement  was  sought. 

As  to  trusts  and  conveyances  of  personalty,  their  construction  is  gov- 
erned by  the  laws  of  the  place  where  the  contract  is  made,  unless  the  laws 
of  some  other  State  or  forum  are  contemplated  by  the  contract.  Thus  in 
Wyser  v.  Dandridge,  85  Miss.  672,  it  was  held  that  though  personal  prop- 
erty is  moved  from  one  State  to  another,  the  rights  of  the  parties  are 
governed  by  the  laws  of  the  State  in  which  the  settlor  resides  and  the 
property  is  originally  situated,  unless  it  is  the  Intent  to  effectuate  the 
settlement  under  the  laws  of  the  State  to  which  the  property  is  moved. 
The  general  rule  is,  however,  subject  to  the  limitation  that  if  the  settle- 
ment runs  counter  to  the  declared  policy  of  the  State  in  which  its  enforce- 
ment is  sought,  the  courts  of  thet  State  will  refuse  to  recognize  it.  To 
cite  a  well-known  Instance,  a  slave  becomes  free  on  touching  the  soil  of 
England.  In  Louisiana  where,  however,  the  civil  law  obtains,  this  lim- 
itation has  been  carried  to  an  ex  teat  which  nearly  annihilates  the  rule. 
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Article  10. 
The  Legality  of  the  Expressed  Object  of  the  Trust. 

The  Legality  of  the  Expressed  Object  of  the  Trust. — 

(1)  A  trust  created  for  an  illegal  purpose  is  void  (p); 
but  it  will  not  vitiate  other  trusts  or  provisions  in  the 
settlement  unconnected  with  such  illegal  purpose  (q)  ;  1 

(p)  Lew.  74 ;  AU.  -  Gen.  v.  Sands,  Hard.  404 ;  Pawlett  v.  Att.  •  Gen.,  ib.  468 ;  Burgess  v. 
Wheate,  1  Ed.  695 ;  Itoke  of  Norfolk'*  case,  8  Oh.  Caa.  86. 

(q)  H.  v.  JT.,  8  K.  A  J.  882;  Cartwright  v.  Carttpright,  8  D.  M.  AG.  962;Jferry- 
weather  v.  Jcmet,  4  Giff.  509;  Cocksedge  v.  Cocksedge,  14  Sim.  244.  The  reader  must 
not,  however,  assume  from  this,  that  where  a  trust  is  void  under  the  rule  against 
perpetuities,  subsequent  remainders  are  valid,  and  are  merely  accelerated.  All 
remainders  after  a  remote  gift  are  void,  although  gifts  alternative  to  one  void  for 
remoteness  may  be  good,  as  to  which,  see  Ever* v.  Challis,  7  H.  L.  O.  631 ;  Watson*. 
Young,  28  0.  D.  486;  Re  Harvey,  Peek  v.  Savory,  39  O.  D.  289;  and  Re  Bence,  Smith  v. 
Benee,  (1891)  8  Oh.  242. 

Thus,  a  trust  of  personal  property,  in  a  foreign  State  executed  in  such 
foreign  State,  was  refused  recognition  in  Louisiana  where  the  parties  had 
removed  with  the  property,  on  the  ground  that  the  contract  was  hostile 
to  the  laws  of  Louisiana.  Harper  v.  Stansbrough,  2  La.  Ann.  880;  Terrell 
v.  Allen,  7  La.  Ann.  46.  In  Story's  Conflict  of  Laws  the  subject  of 
trusts  under  foreign  wills  is  discussed  in  a  note  (page  781,  note  b.), 
in  which  the  authority  of  a  court  of  equity  to  enforce  a  trust  of  foreign 
lands  when  the  trustee  is  within  its  jurisdiction,  is  recognized  as  an 
application  of  the  doctrine  that  equity  acts  in  in  personam. 

1  Legality  of  the  expressed  object  of  the  trust —  Illegal  in  part. — 
When  several  trusts  are  created  and  those  which  render  the  entire  dis- 
position illegal  can  be  separated  and  the  legal  upheld  without  doing 
Injustice  or  defeating  that  which  the  testator  might  be  presumed  to  wish, 
that  which  is  illegal,  or  which  added  to  others  renders  the  whole  illegal, 
may  be  cut  off  and  the  intention  of  the  testator  given  effect  so  far. 
Lorillard  v.  Coster,  5  Paige,  172;  Van  Vechten  v.  Van  Vechten,  8  Paige, 
104;  Dupre  v.  Thompson,  8  Barb.  587;  Mamicev.  Mamice,  43  N.  Y.  808; 
Knox  v.  Allen,  47  N.  Y.  898;  Van  Scbuyver  v.  Mulford,  69  N.  Y.  426; 
Benedict  v.  Webb,  98  N.  Y.  460;  Kennedy  v.  Hay,  105  N.  Y.  184;  Under- 
wood v.  Curtis,  127  N.  Y.  523;  Culross  v.  Gibbons,  180  N.  Y.  447;  29  N. 
£.  Bep.  889;  Sears  v.  Putnam,  102  Mass.  9;  Bristol  v.  Bristol,  53  Conn. 
242;  5  Ati.  Rep.  687;  Andrews  v.  Rice,  63  Conn.  566;  5  Atl.  Rep.  828; 
Kelly  v.  Nichols,  17  R.  I.  806;  21  Atl.  Rep.  906.  The  last  case  contains 
a  succlnt  statement  of  the  rules  governing  the  validity  of  particular 
trusts  when  coupled  with  other  and  invalid  trusts.    "  In  cases  where  a 
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(2)  The  following  illegal  trusts  are  those  which  most 
occur  in  practice :  *  — 

a.  Trusts  for  unreasonable  accumulation  (r),  or  the 
tying  up  of  property  for  an  unreasonable  period; 

(r)  CadOl  v.  Palmer,  Tnd.  L.  0.  Conv.  424 ;  Griffith  v.  Vere,  lb.  497. 

part  of  an  estate  is  given  npon  a  valid  trnst  and  a  part  upon  an  invalid 
trust  two  rules  have  been  laid  down :  1st.  If  an  ascertainable  portion 
of  a  fnnd  or  estate  be  given  on  a  void  trnst  and  the  residue  on  a  good 
trust,  the  residue  has  the  benefit  of  a  failure  of  the  trust.  2.  If  an  unas- 
certai nable  portion  be  given  npon  a  void  trust  and  the  residue  npon  a 
valid  trust,  the  whole  falls." 

1  Legality  of  the  expressed  object  of  a  trust. —  A  trnst  to  propagate 
atheism,  immorality,  infidelity  or  hostility  to  the  existing  form  of  govern- 
ment will  not  be  enforced.  Manners  v.  Philadelphia  Library  Co.,  98  Pa. 
St.  165;  89  Am.  Rep.  741;  Updegraph  v.  Commonwealth,  11  Serg.  &  R. 
894;  Vidal  v.  Girard's  Ex.,  2  How.  127;  Zeisweiss  v.  James,  13  P.  F. 
Smith,  465. 

Zeisweiss  v.  James,  18  P.  F.  Smith,  455;  63  Pa.  St.  465,  is  a  leading 
case  illustrating  the  application  of  the  rule  against  a  devise  which  is 
hostile  to  religion,  law  or  morals.  There  the  devise  was  to  "  The  Infidel 
Society  of  Philadelphia  "  for  the  free  discussion  of  religion,  politics, 
etc.  A  decision  on  the  question  of  public  policy  was  not  necessary  to 
the  disposal  of  the  case,  and  for  that  reason,  perhaps,  the  remarks  of  the 
court  on  that  branch  of  the  case  show  a  certain  degree  of  warmth.  The 
court  intimated  that  the  devise  was  void  because  an  Insult  to  the  popular 
religion  of  the  country;  an  insult  of  such  a  nature  as  to  be  indictable  as 
"  directly  tending  to  disturb  the  public  peace."  It  is  believed,  however, 
that  this  remark  is  founded  on  certain  obsolescent  statutes  regarding 
blasphemy  and  offenses  against  religion  which  have  never  been  enacted 
In  most  of  the  States.  Certainly  a  trust  to  propagate  Methodism  a 
century  ago,  and  in  more  recent  times  a  trust  to  advance  the  cause  of  the 
Salvation  Army  would  be  more  likely  to  be  the  fruitful  cause  of 
"  breaches  of  the  peace  "  than  a  trust  to  advance  the  cause  of  infidelity. 

In  the  case  of  Jackson  v.  Phillips,  14  Allen,  539,  the  court  passed  upon 
the  validity  of  a  trnst  to  create  a  sentiment  which  would  end  slavery  in 
this  country  (then  recognized  by  law),  a  trust  for  the  benefit  of  fugitive 
slaves  from  other  States,  and  a  trust  to  secure  the  passage  of  laws  giving 
women  the  elective  franchise.  The  court  adopts  the  rule  that  trusts 
directed  at  existing  institutions  of  laws  or  the  frame  of  government  are 
void.  The  application  of  the  rule  leads  to  the  rejection  of  the  trust  last 
named,  but  curiously  enough  the  trusts  for  the  other  purposes  are 
sustained  upon  a  reasoning  which  seems  rather  forced. 

Instances  have  not  been  wanting  where,  under  the  guise  of  public 
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/?.  Trusts  providing  for  the  continued  enjoyment  of  the 
trust  property  by  a  beneficiary  in  derogation  of  the  rights 
of  creditors  (s); 


(*)  Graves  v.  Dolphin,  1  Sim.  66;  Snowdon  v.  Dales,  6  Sim.  524 ;  Brandon  V.  Jtobin- 
son,  18  Ves.  429. 


policy,  chancellors  have  allowed  themselves  to  be  swayed  by  personal 
views  and  prejudices  on  questions  of  so-called  morality  and  public 
policy.  It  is  only  necessary  to  advert  to  well  known  instances  of  the 
gross  perversion  of  the  doctrine  of  cy  pre*.  The  temptation  to  "  defend 
society  "  from  the  bench  appears  to  exercise  a  powerful  fascination  at  all 
times.  In  the  recent  case  of  George  v.  Brad  dock,  45  N.  J.  Eq.  757;  18 
Atl.  Rep.  881,  the  proper  limitation  of  the  rule  is  admirably  illustrated. 
This  was  the  case  of  a  devise  or  trust  to  "  spread  the  light "  of  the  doc- 
trines of  Henry  George  upon  the  land  question  by  promoting  the  distri- 
bution of  his  "  Progress  and  Poverty  "  and  cognate  publications.  The 
vice-chancellor,  before  whom  the  matter  first  came  up,  declared  the  trust 
void.  On  appeal,  the  chancellor  declared  that  the  rule  adopted  below 
denied  the  aid  of  equity  in  fulfilling  a  testamentary  use  to  circulate  works 
to  call  in  question  any  of  the  fundamental  rules  and  establishments  of 
the  law.  The  rule  as  thus  formulated  was  declared  an  unauthorized  exten- 
sion of  the  principle  applying  only  to  works  "manifestly  tending  to 
violations  of  law  or  the  corruption  of  morals  or  religion." 

In  England  a  large  class  of  trusts  have  fallen  under  the  ban  of  the 
doctrine  of  superstitious  uses  and  held  void  on  that  score.  The  com- 
monest instance  of  this  kind  is  a  trust  to  purchase  the  saying  of  masses 
for  the  testator  or  others.  In  this  country  where  there  is  no  State 
religion  (for  even  judicial  deliverances  to  the  effect  that  Christianity 
is  part  of  the  common  law  of  this  country,  are  not  to  be  accepted  save 
in  a  restricted  sense),  it  is  safe  to  say  that  no  considerations  of  public 
policy  would  weigh  against  their  validity.  The  doctrine  of  superstitious 
uses  is  against  the  spirit  of  our  laws.  In  re  Hagenmeyer's  Will,  12  Abb. 
N.  C.  482;  Gilman  t?.  McArdle,  99  N.  T.  451,  and  case  of  Eehoe  v.  Eehoe, 
reported  In  note  thereto.  Holland  v.  Alcock,  108  N.  Y.  312.  By  the 
same  rule  it  follows  that  a  bequest  on  condition  that  the  beneficiary  be 
reared  a  Roman  Catholic  is  not  contrary  to  public  policy.  Magee  v. 
O'Nell,  19  S.  C.  170;  45  Am.  Rep.  765.  The  remarks  of  the  court  in  that 
case  welt  defines  the  limitations  imposed  on  the  power  to  avoid  settle- 
ments on  grounds  of  public  policy:  "The  mere  opinion  of  the  judge 
upon  any  question  of  public  policy  cognizable  by  courts,  in  such  matters, 
is  not  the  mere  opinion  of  the  judge  upon  any  question  of  public  policy, 
or  whether  the  judge  thinks  that  the  Interests  of  the  public  would  be  better 
advanced  by  tolerating  or  refusing  to  tolerate  such  provisos,  but  whether 
they  are  In  contravention  of  any  established  law  or  in  contravention  of 
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y.  Trusts  restricting  that  power  of  alienation  which  the 
law  has  annexed  to  the  ownership  of  property  (t) ; 

8.  Trusts  promoting  or  encouraging  immorality  (u), 
fraud  or  dishonesty ; 

e.  Trusts  tending  to  the  general  restraint  of  marriage  (x) 
(unless  of  a  second  marriage)  (y)  ; 

C.  Si moniacal  trusts; 

17.  Trusts  in  derogation  of  the  Mortmain  Acts.1 

Illustrations. 

1.  Conditional  limitations. —  At  common  law  a  fee  simple  estate 
could  not  (except  by  executory  devise)  be  made  to  shift  from  one  per- 
son to  another;  but  before  the  Statute  of  Uses  the  same  object  was 
gained  by  means  of  shifting  uses,  which  were  then  mere  equitable 
interests;  and  by  means  of  that  statute  it  was  rendered  allowable  at  law. 

2.  Special  trust  of  chattels. —  So,  again,  a  chattel  cannot  at  law  be 
limited  to  one  for  life,  with  remainder  to  another  absolutely;  but  the 
same  object  can  nevertheless  be  attained  through  the  medium  of  a 
trust  (9). 

8.  Period  of  suspended  vesting  of  beneficial  interest. —  At  law  the 
freehold  must  always  be  in  some  person  in  esse,  which  is  often  ex- 


(f)  Floyer  v.  Banket,  8  Kq.  116;  Sykes  v.  Byket, 18  Kq.  66. 

(a)  Bladwell  v.  Edward*,  Cro.  Eliz.  609. 

(x)  See  per  Wilmot,  L.  0.  J.,  in  Low  v.  Peer*,  Wil.  Op.  &  Jud.  876;  MorUy  v. 
Beynoldson,  2  Ha.  670 ;  Lloyd  v.  Lloyd,  2  Sim.,  N.  8. 265 ;  Story,  288. 

(y)  Marpletv.  Bambridge,  Mad.  690;  Lloyd  v.  Lloyd,  supra;  Craven  v.  Brady,  A 
Cta.  App.  296 ;  and  as  to  second  marriage  of  a  man,  Alien  r.  Jackton,  1  C.  D.  899. 

(*)  Lew.  76. 


its  spirit."  As  illustrating  the  slippery  ground  on  which  judges  stand 
in  deciding  upon  questions  of  public  policy  it  may  be  added  that  a  devise 
to  aid  the  circulation  of  "  Baxter's  Call  to  the  Unconverted,"  was  held 
a  superstitious  use  (Atty.-Genl.  v.  Baxter,  1  Vera.  248) ;  while  a  contrary 
result  was  reached  as  to  a  similar  trust  with  regard  to  Joanna  South- 
cote's  writing/),  which  declared  that  such  Joanna  was  with  child  by  the 
Holy  Ghost  and  was  to  be  delivered  of  the  Messiah,  etc.  (Thornton  0. 
Howe,  81  Beav.  14). 

1  Legality  of  expressed  object  of  trust  —  Statute  of  Mortmain. —  The 
Statute  of  Mortmain  is  not  part  of  the  common  law  of  the  United  States. 
Dodge  v.  Williams,  46  Wis.  70,  106;  Odell  v.  Odell,  10  Allen,  1;  Perry  v. 
Carey,  24  How.  465. 
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pressed  by  saying,  that  a  remainder  requires  a  particular  estate  of  free- 
hold to  support  It.  This  is,  however,  a  rule  of  tenure,  the  reasons  for 
which  do  not  now  apply ;  and  a  trust  Imposed  upon  the  legal  owner  to 
deal  with  the  equitable  freehold  in  a  particular  way  would  be  perfectly 
valid,  although  it  provided  for  a  period  of  suspended  vesting — as,  for 
instance,  a  trust  to  accumulate  the  rents  and  profits.  But  if,  on  the  other 
hand,  a  trust  Is  inconsistent  with  the  conditions  or  customs  under  which 
land  Is  held  (ex.  gr.y  a  devise  of  copyholds  to  A.  in  fee,  in  trust  for  B.  In 
tail,  where  the  custom  of  the  manor  does  not  allow  the  copyholds  to  be 
entailed),  the  trust  will  be  void  (f). 

4.  Rule  against  perpetuities. —  It  is  against  public  policy  that  prop- 
erty should  be  settled  on  special  trusts  for  an  Indefinite  period,  so  as  to 
prevent  it  being  freely  dealt  with ;  and  consequently  the  power  of  doing 
so  has  been  curtailed  by  a  rule  known  as  the  rule  against  perpetuities. 
That  rule  is,  that  every  future  limitation,  whether  by  way  of  legal 
remainder,  executory  devise,  or  trust  of  real  or  personal  property,  the 
vesting  of  which  absolutely  as  to  personalty,  or  in  fee  or  tall  as  to  realty, 
is  postponed  beyond  lives  in  being  and  twenty-one  years  afterwards 
(with  a  further  period  for  gestation  where  it  exists),  is  void  (u).  This 
rule  does  not,  however,  apply  to  Interests  following  estates  tall,  as  they 
can  be  barred  (x) ;  nor  to  charitable  bequests  (y) ;  nor  to  parliamentary 
grants  for  distinguished  services;  nor  to  trusts  for  the  accumulation  of 
income  for  payment  of  the  settlor's  debts  (2).  It  is  impossible  within 
the  scope  of  this  work  to  go  into  the  numerous  questions  which  arise 
under  this  rule,  for  the  elucidation  of  which  the  reader  Is  referred  to  Mr. 
Lewis's  learned  Treatise  on  Perpetuities.  All  that  need  be  said  here  is, 
that  in  considering  whether  limitations  or  trusts  offend  against  the  rule 
(or  are  In  legal  language  "too  remote  "),  possible  events  are  to  be  con- 
sidered. If  the  trust  may  in  any  event  be  too  remote,  it  will  be  void, 
notwithstanding  that  in  the  events  which  have  actually  happened  It  would 
have  vested  within  the  prescribed  period.  In  short,  to  be  good,  the  limit- 
ation must  be  one  of  which,  at  its  creation,  it  could  be  predicted  that  it 
must  necessarily  vest  within  the  prescribed  period  (a).1  'It  must  also  be 


(0  But  see  as  to  trusts  which  would,  if  legal  estates,  be  void  as  contrary  to  the 
customs  of  a  manor,  Allen  v.  Bewsey,  7  Oh.  Div.  468. 

(tt)  Cadell  ▼.  Palmer,  1  CI.  A  Fin.  872;  London  f  S.  W.  By.  Co.  v.  Gomm,  20  Ch. 
Div.  662. 

(x)  Heateman  v.  Pearce,  L.  R.,  7  Ch.  App.  276. 

(y)  Chri$t*$  Hotpital  v.  Grainger \  1  M.  A  G.  460. 

(z)  Lord  Southampton  v.  Lord  Hertford,  3  V.  &  B.  64, 66;  Bateman  v.  Hotchin,  10 
B.  426. 

(a)  Dungannon  v.  Smith,  12  CI.  &  F.  646;  Smith  v.  Smith,  L.  B.,  5  Ch.  App.  342;  Re 
Handcock,  18  L.  R.  Ir.  34. 


1  Rule  against  perpetuities. —  Coster  v.  Lorrllard,  14  Wend.  265;  5 
Paige,  172;  Craig  v.  Hone,  2  Edw.  554;  Hawley  v.  James,  16  Wend.  61 ; 
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mentioned  that  if  the  vice  of  remoteness  affect  an  unascertained  num- 
ber of  members  of  a  class,  It  affects  the  class  as  a  whole.  Thus,  where 
a  trust  is  for  A.  for  life,  and  after  her  death  for  her  children  who  may 
attain  twenty -one,  and  the  issue  per  stirpes  of  such  of  them  as  shall  die 
under  age,  which  issue  shall  attain  twenty-one,  the  whole  of  the  limitations 
after  the  life  estate  of  A.  are  void.  For  although  the  children  must  attain 
twenty-one  within  the  prescribed  period,  the  issue  of  deceased  children 
may  not;  and  the  gift  being  to  a  class  as  a  whole,  the  one  cannot  be 
separated  from  the  other  (6).1    Where  there  is  a  valid  trust,  with  a  gift 

(6;  Pearks  v.  Moteley,  5  App.  Oas.  714. 


Arnold  v.  Gilbert,  5  Barb.  Ch.  190;  Booker  v.  Booker,  5  Humph.  505; 
Brattle  Square  Church  v.  Grant,  8  Gray,  142;  Jocelyn  t?.  Nott,  44  Conn. 
55;  Wood  v.  Wood,  5  Paige,  596;  Luc! wig  v.  Combs,  1  Mete.  128;  Schett- 
ler  v.  Smith,  41  N.  T.  828;  Moore  v.  Moore,  6  Jones  Eq.  132;  Fosdick  t>. 
Fosdick,  6  Allen,  41;  Davenport  v.  Harris,  3  Grant,  164;  Stephens  v. 
Evans,  SO  Ind.  39;  Radley  v.  Euhn,  28  Hun,  $73.  If  a  devise  is  to  take 
effect  on  either  of  two  contingencies,  only  one  of  which  Is  remote  within 
the  rule,  the  happening  of  the  other  contingency  will  save  the  devise. 
Fowler  v.  De  Pau,  26  Barb.  224.  Where  the  event  producing  the  unlaw- 
ful suspension  is  a  remote  contingency,  the  trust  is  valid  within  the 
period  of  suspension  permitted,  and  void  only  to  the  extent  that  the 
actual  happening  of  the  contingency  carries  it  beyond  that  period.  Sav- 
age v.  Burnham,  17  N.  T.  561 ;  Harrison  v.  Harrison,  42  Barb.  Ch.  162 ; 
Brown  v.  Williamson,  86  Pa.  St.  838.  A  power  to  sell  though  it  may  not 
be  exercised,  takes  a  trust  out  of  the  operation  of  the  rule.  Thatcher 
v.  Church,  87  Mich.  267;  Church  v,  Clark,  41  Mich.  738;  Simpson  v.  Cook, 
24  Minn.  180;  Jackson  v.  Blanshaw,  6  Johns.  54.  But  compare  Hawley 
v.  James,  16  Wend.  61;  5  Paige,  830;  Brewer  v.  Brewer,  11  Hun,  147; 
Brewer  v.  Penniman,  72  N.  Y.  603;  Hobson  v.  Hale,  95  N.  Y.  688.  It  has 
been  held  that  if  the  happening  of  a  contingency  which  would  carry  a 
trust  beyond  the  limited  period  is  extremely  doubtful,  the  trust  In  ques- 
tion will  be  upheld  by  the  court  subject  to  further  action  if  such  contin- 
gency should  occur*  Palms  v.  Palms,  68  Micb.  365;  36  N.  W.  Rep.  419. 
A  power  of  appointment  to  be  exercised  within  the  legal  limit  is  not  ' 
invalidated  by  the  fact,  that  within  its  terms  an  appointment  too  remote  . 
might  possibly  be  made.  Lawrence's  Estate  (Appeal  of  Apple  ton),  186 
Pa.  St.  354;  20  Atl.  Rep.  521.  A  suspension  limited  to  the  "  time  pre* 
scribed  by  the  statute  governing  perpetuities  "  is  void,  as  the  statute  is 
based  on  no  time  limit  but  on  life  or  lives.  In  Re  Fisher's  Estate,  8  N. 
Y.  Supp.  110. 

1  Rule  against  perpetuities — Partial  failure  to  vest.— Coster  v.  Lorri- 
lard,  14  Wend.  265;  Hawley  v.  James,  16  Wend.  61;  Amory  v.  Lord,  9 
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over  in  certain  contingencies,  which  is  void  for  remoteness,  the  valid 
trust  remains  unaffected  (c).  All  remainders  after  a  gift  void  for 
remoteness  are  themselves  void  (d). 

5.  The  ThelhiBson  Act.—  At  common  law,  the  power  of  tying  np 
money  so  as  to  accumulate  at  compound  interest,  was  co-extensive  with 
the  period  for  which  property  might  be  tied  np  under  the  rule  against 
perpetuities ;  viz.,  during  any  number  of  lives  in  being,  and  twenty-one 
years  afterwards.  The  late  Mr.  Thellusson  having,  by  his  will,  directed 
his  personalty  to  be  Invested  in  land,  and  the  rents  of  the  land  so  boaght 
and  of  his  other  real  estate  to  be  accumulated  during  the  lives  of  all  his 
descendants  living  at  his  death  (e),  the  attention  of  Parliament  was 
called  to  the  unreasonable  nature  of  such  a  power.  Accordingly,  by  the 
statute  89  &  40  Geo.  8,  c.  98  (commonly  known  as  "The  Thellusson 
Act"),  the  period  allowed  by  the  common  law  for  accumulations  was 
further  restricted  to  the  life  or  lives  of  the  grantor  or  grantors,  settlor 
or  settlors;  or  (not  and)  twenty -one  years  from  the  death  of  any  grantor, 
settlor,  devisor,  or  testator;  or  during  the  minorities  of  any  persons  who 
shall  be  living,  or  en  ventre  sa  mere  at  the  time  of  the  death  of  the 
grantor,  settlor,  devisor,  or  testator;  or  during  the  minorities  of  any 
persons  who,  under  the  instrument  directing  the  accumulation,  would 
for  the  time  being,  if  of  full  age,  be  entitled  to  the  income  directed  to 
be  accumulated.  The  statute,  however,  does  not  extend  to  any  provision 
for  payment  of  debts,  or  for  raising  portions  for  the  children  of  the 
settlor,  grantor,  or  devisor,  or  of  any  person  taking  any  interest  under 
the  instrument  directing  such  accumulations,  nor  to  any  direction  as  to 
the  produce  of  timber  upon  any  lands;  nor  to  a  trust  or  direction  for 
keeping  property  In  repair  (f).  It  might  perhaps  be  thought  that  by 
analogy  to  the  action  of  the  courts  with  regard  to  trusts  which  trans- 
gress the  common  law  period,  a  trust  which  endeavoured  to  go  beyond 
the  period  allowed  by  the  statute  would  be  wholly  void;  but  this  Is  not 
so.  The  statute  is  merely  prohibitory  of  accumulations  going  beyond 
the  period  prescribed  by  it,  and  being  in  derogation  of  a  common  law 
right,  Is  construed  strictly;    consequently,   as   accumulations   which 


(o)  Ooodier  v.  Johnson,  18  Oh.  Div.  441.  For  other  reoent  examples  of  the  ques- 
tion, whether  or  not  a  trust  is  void  for  remoteness,  the  reader  is  referred  to  Be 
Bevan,  84  Oh.  Div.  716,  and  Be  Coppard,  35  Ch.  Dlv.  850. 

(d)  Cambridge?.  Bouse,  8  Yes.  24,  and  see  Watson  v.  Young,  28  Oh.  Dlv.  436.  Bat 
where  there  are  two  alternative  contingent  gifts,  one  too  remote  and  the  other  not. 
If  the  latter  contingency  happens  the  gift  will  be  good,  Evert  v.  ChaXUs,  7  H.  L.  O. 
581.    Bat  see  note  (?) ,  page  64,  supra. 

(<)  Thellusson  v.  Woodford,  11  Yes.  112. 

(/)  Vint  v.  Baleigh  (1891),  2  Oh.  18;  Be  Mown,  Mason  v.  Mason  (1891),  8  Oh.  467. 


N.  Y.  403.    But  contra  Savage  v.  Burnham,  17  N.  Y.  561;  Ozley  v.  Lane, 
17  N.  Y.  840;  Tiers  v.  Tiers,  98  N.  Y.  568.    See  note,  ante. 
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exceed  that  period,  bat  are  within  the  common  law  period,  are  not  con- 
trary to  public  policy  as  defined  by  common  law,  such  a  trust  is  good  pro 
tanto  (gr).  If,  however,  the  trust  is  to  accumulate  beyond  the  common 
law  period,  it  Is  altogether  void  (A)1. 

6.  Settlements  against  policy  of  bankruptcy  law. —  A  trust,  with  a 
proviso  that  the  interest  of  the  cestui  que  trust  shall  not  be  liable  to  the 
claims  of  creditors,  is  void  so  far  as  the  proviso  is  concerned;  and  if  it  can 
be  only  ascertained  that  the  cestui  que  trust  was  intended  to  take  a  vested 
interest,  the  mode  in  which,  or  the  time  when,  he  was  to  reap  the  benefit,  is 
immaterial,  and  the  entire  Interest  may  either  be  disposed  of  by  the  act  of 
the  cestui  que  trust,  or  may  enure  for  the  benefit  of  his  creditors  under 
the  operation  of  the  bankruptcy  law  (*)•  The  question  generally  de- 
pends upon  whether,  on  the  decease  of  the  cestui  que  trust,  his  executors 
would  have  a  right  to  call  upon  the  trustees  retrospectively  to  account 
for  the  arrears  (J) .  Of  course,  however,  a  trust  to  A.  until  be  becomes 
bankrupt,  or  aliens  the  property,  and  then  over  to  B.,  is  good  (&) ;  but  a 
man  cannot  make  a  settlement  upon  himself  until  bankruptcy,  and  then 
over  (2),  not  even  by  an  ante-nuptial  marriage  settlement  (where  it 
might  fairly  be  urged  to  be  part  of  the  wife9 8  terms  of  the  marriage 
bargain) ;  for  the  express  object  of  such  a  trust  is  to  take  the  settled 
property  out  of  the  reach  of  the  bankruptcy  laws,  an  object  contrary  to 
public  policy  and  therefore  void  (m). 

7.  Restraint  on  alienation. —  Trusts  framed  with  the  object  of  pre- 
venting the  barring  of  entails  or  imposing  restrictions  on  alienation  of 
property,  are  contrary  to  the  policy  of  law,  and  are  therefore  void  (n)  ;l 

(  g)  See  Griffith*  v.  Vers,  Tad.  L.  O.  Cony.  497,  and  cases  there  noted. 

(A)  Tad.  L.  0.  Cony.  506,  notes  on  Griffiths  v.  Vere,  citing  Boughton  v.  James,  1 
Coll.  26,  and  other  cases. 

(0  Lew.  87.  For  example,  see  Tounghusband  v.  Gisborne,  1  CoU.  400;  Greeny. 
8picer,  1  R.  &  M.  395;  Graves  v.  Dolphin,  1  Sim.  66;  Piercy  t.  Roberts,  1M.AK.4; 
Snowdon  v.  Dales, 6  Sim.  524. 

fj)  See  lie  Sounder  son's  Trusts,  3  K.  &  J.  497. 

(*)  See  Billion  v.  Crofts,  L.  R.,  15  Eq.  814;  Re  Ahogn's  Trusts,  L.  R.,  16  Bq.  585, 
and  cases  therein  cited. 

(J)  Knight  v.  Brown,  7  Jar.,  N.  8.  894;  Brooher  v.  Pearson,  87  Beav.  181;  lie 
Pearson,  8  Ch.  Div.  807. 

(tn)  Higginbottom  v.  Holme,  19  V.  88:  Ex  parte  Hodgson,  lb.  208;  Re  Pearson,  3  O. 
D.  807 ;  bat  cod  eider  Re  Detmold,  40  C.  D.  585. 

(»)  Floyer  y.  Banket,  L.  R.,  8  Eq.  115;  Sykes  y.  Syhes,  L.  R.,  18  Eq.  56;  and  as  to 
alienation,  Snowdon  v.  Dales,  6  Sim.  524;  Green  v.  Spicer,  lB.ft  M.  395;  Graves  v. 
Dolphin,  1  81m.  66;  Brandon  y.  Robinson,  18  Ves.  429;  Ware  v.  Cann,  10  B.  AO.  433; 
Hood  y.  Oglander,  31  B.  513. 

1  Thellusson  Act. —  The  Thellusson  Act  is  not  common  law  In  the 
United  States.    Bodge  v.  Williams,  46  Wis.  70, 106. 

1  Restraint  on  alienation. —  The  authorities  In  this  country  are 
divided  on  this  question.  One  class  of  cases  follows  the  authority  of  the 
English  cases  and  recognizes  the  power  of  alienation  as  the  essential 
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with  the  single  exception  that  trusts  limiting  the  power  of  marrle* 
women  to  alienate  their  separate  property  during  coverture,  are  regarded 
as  valid. 


element  of  ownership.  Tillinghast  v.  Bradford,  5  R.  I.  205 ;  Bryan  v. 
Knickerbocker,  1  Barb.  Ch.  409;  Bramhallt?.  Ferris,  14  N.  Y.  41;  Dick 
v.  Pitch  ford,  1  Dev.  &  B.  Eq.  480;  Mebane  v.  Mebane,  4  Ired.  Eq.  481; 
Heath  v.  Bishop,  4  Rich.  Eq.  46;  Eempton  v.  Hallowell,  24  6a.  52;  Gray 
v.  Obear,  54  Ga.  231;  Bailie  v.  McWhorter,  56  Ga.  183;  Rugely  v.  Robin- 
son, 10  Ala.  702;  Robertson  v.  Johnson,  36  Ala.  197;  Smith  v.  Moore,  87 
Ala.  327;  Jones  v.  Reese,  65  Ala.  134;  Turley  v.  Manengill,  7  Lea,  868; 
Hooberry  v.  Harding,  10  Lea,  892;  Wallace  c.  Smith,  2  Handy,  79;  Bridge 
v.  Ward,  85  Wis.  687;  Mandelbaum  v.  McDonnell,  29  Mich.  18;  De  Peyster 
v.  McMichael,  6  N.  Y.  467;  Walton  v.  Torrey,  Harr.  259;  Blackstone 
Bank  v.  Davis,  22  Pick.  42;  Mcllwaine  t?.  Smith,  42  Mo.  45;  Nichols  v. 
Levy,  5  Wall.  433;  Warner  v.  Rice,  66  Md.  436;  8  Atl.  Rep.  84;  Harden- 
burgh  v.  Blair,  30  N.  J.  Eq.  42  and  note. 

But  on  the  other  hand  the  power  of  the  settlor  to  hedge  the  trust  with 
provisions  against  liability  for  the  beneficiary's  engagements  has  been 
recognized  by  some  courts  —  notably  those  of  Pennsylvania  —  the  recog- 
nition giving  rise  to  what  are  popularly  known  as  "  Spendthrift  Trusts." 
Girard  Life  &  Trust  Co.  v.  Chambers,  46  Pa.  St.  486;  Shankland's 
Appeal,  47  Pa.  St.  113;  Eeyser  v.  Mitchell,  67  Pa.  St.  473;  Philadelphia 
Trust  Co.  v,  Guillon,  100  Pa.  St.  254;  Overman's  Appeal,  88  Pa.  St.  276; 
Smith  v.  Savidge,  4  Pennypacker,  820;  Bubacker  v.  Huber,  13  Pa.  Co. 
Ct.  Rep.  78;  Smith  v.  Towers  (Md.),  14  Atl.  Rep.  497;  White  v.  White, 
80  Vt.  338;  Bank  v.  Adams,  188  Mass.  170;  Lampert  v.  Haydel,  96 
Mo.  439;  9  S.  W.  Rep.  780;  Kingman  v.  Winchell  (Mo.),  20  S.  W.  Rep. 
297;  Leavitt  v.  Blerne,  21  Conn.  1;  Nickell  v.  Handly,  10  Gratt.  386; 
Pope  v.  Elliott,  8  B.  Mon.  56;  Campbell  v.  Foster,  35  N.  Y.  361 ;  Nichols 
v.Eaton,  91  U.  S.  716;  Hyde  v.  Woods,  94  U.  S.  84;  Spindle  v.  Shreve, 
4  Fed.  Rep.  136 ;  Leigh  t>.  Harrison,  69  Miss.  923;  11  So.  Rep.  604. 

As  between  the  adherents  of  these  opposing  views  It  Is  difficult  to  say 
where  the  weight  of  authority  lies.  Until  comparatively  recent  times  the 
undoubted  superiority  in  weight  and  numbers  lay  with  the  adherents  of 
the  English  rule.  But  the  accession  of  the  United  States  Supreme  Court 
to  the  opposite  view  together  with  some  very  recent  decisions  as  shown 
above  would  seem  to  indicate  a  strong  tendency  on  the  part  of  the  mod- 
ern courts  of  this  country  to  look  favorably  upon  the  creation  of 
"  Spendthrift  Trusts."  Of  the  cases  following  the  English  rule  Tilling- 
hast v.  Bradford,  5  R.  I.  205;  Mandelbaum  v.  McDonnell,  29  Mich.  18, 
and  Blackstone  Bank  v.  Davis,  21  Pick.  42,  may  be  regarded  as  represent- 
ative. While  Nichols  «.  Eaton,  91  U.  S.  716;  Hyde  v.  Woods,  94  U.  S.28; 
Broadway  Bank  v.  Adams,  133  Mass.  170,  and  Lampert  v.  Haydel,  96  Mo. 
439;  9  S.  W.  Rep.  780,  may  be  looked  upon  as  leading  exponents  of  the 
modern  tendency  to  break  away  from  the  English  rule.    Much  has  been 
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8.  Trusts  for  future  illegitimate  children. —  Where  a  man  by  deed 
creates  a  trust  in  favour  of  future  illegitimate  children  (putting  aside 
the  objection  as  to  want  of  certainty  in  the  cestuis  que  trusts),  the  trust 
will  be  void  as  being  contrary  to  public  policy,  and  conducive  to  immor- 
ality (o).  Similarly,  a  trust  by  will  In  favour  of  the  future  Illegitimate 
children  of  another,  would  clearly  be  a  direct  encouragement  to  such 
other  to  continue  his  Illicit  intercourse  after  the  testator's  death,  and 
would  be  therefore  void  (p). 


(o)  BladweUv.  Edwards,  Oro.  Ellz.  609;  Moo.  430;  and  see  per  Hellish,  L.  J.,  in 
Oceieston  v.  FuUalove,  L.  R.,  9  Oh.  Ap.  147,  and  Thompson  v.  Thomas,  27  L.  R.  Ir.  457. 
.  (p)  Methamy.  Duke  of  Devon,  1  P.  W.  5S9;  Dorin  v.  Dorin,  L.  R.,7  H.  L.  068;  Re 
Byles,  1  Oh.  Div.  283. 


urged  against  the  policy  of  permitting  a  person  "  to  have  an  estate  to  live 
on,  but  not  to  pay  debts  with."  Thus  in  Wait  on  Fraudulent  Convey- 
ances and  Creditor's  Bills,  an  entire  chapter  is  devoted  to  an  almost  im- 
passioned attack  on  the  doctrine  of  Nichols  v.  Eaton  and  kindred  cases. 
See  also  Gray  on  Restraints  and  Alienations. 

But  notwithstanding  all  that  is  said  about  public  policy  it  Is  to  be 
remembered  that  even  in  those  courts  which  hold  against  the 
validity  of  provisions  against  liability  for  the  beneficiary's  debts, 
the  legality  of  a  provision  for  cesser  and  limitation  over 
on  the  beneficiary's  attempt  to  sell  or  dispose  of  the  property,  or 
on  seizure  for  his  debts,  is  universally  acknowledged.  Commenting 
upon  this,  Sherwood,  C.  J.,  in  Lampert  v.  Haydel,  95  Mo.  450,  says:  "  It 
seems  difficult  to  see  why  the  founder  of  a  trust  may  not  do  by  direct 
restraint  or  alienation  what  he  may  do  indirectly  by  another  method. 
Sound  reason  would  seem  to  maintain  that  such  a  distinction  is  too 
shadowy  for  a  court  of  equity  to  follow."  Under  our  system  of  recording 
deeds  the  objection  that  the  occupant  of  real  property  with  restrained 
power  of  alienation  enjoys  a  fictitious  credit,  falls  in  a  great  measure  to 
the  ground.  Before  leaving  the  subject  it  is  worthy  of  note  that  the 
most  recent  case  on  the  subject  in  Pennsylvania,  Hahn  v.  Hutchinson, 
159  Pa.  St.  183;  28  Atl.  Rep.  167,  shows  a  latent  tendency  to  discredit  the 
entire  system  of  spendthrift  trusts  for  which  that  State  was  at  one  time 
sole  sponsor.  It  is  true  that  the  decision  only  reaches  to  this,  that  a 
spendthrift  trust  cannot  be  created  for  A.  by  a  settlement  in  which  A.  is 
named  trustee.  But  the  following  language  well  voices  the  indictment 
against  that  species  of  trust  In  general :  "  The  whole  course  of  the  rea- 
soning is  that  a  man  shall  not  be  the  real  owner  of  the  property  with 
the  full  right  to  deal  with  it  as  he  pleases,  taking  the  full  right  to  deal  with 
It  to  his  own  exclusive  use  and  keep  the  same  free  from  the  claims  of 
creditors.  When  the  grant  comes  from  another  and  yet  has  these  Inci- 
dents, it  Is  as  obnoxious  to  the  foregoing  objections  as  when  it  arises 
upon  his  own  grant  to  third  persons  as  trustees  for  him." 
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The  same  objection  does  not,  however,  apply  to  the  case  of  a  testator 
creating  a  trust  by  will  in  favour  of  his  own  future  bastards.  Thus,  In 
Occlestonv.  Fullalove  (9),  a  testator  by  his  will  gave  a  share  of  the 
proceeds  of  his  residuary  estate  to  his  reputed  chilren,  Catherine  and 
Edith,  "  and  all  other  children  which  I  may  have,  or  be  reputed  to  have, 
by  the  said  M.  L.,  now  born,  or  hereafter  to  be  born."  This  gift  in 
favour  of  future-born  children  was  held  valid,  and  Lord  Justice  James 
said :  "  If  there  be  any  Inducement  to  wrong,  the  law  can  and  does  deal 
with  it.  If  there  be  a  covenant  for  aturpis  causa,  the  covenant  Is  void.  If 
there  be  an  illicit  condition,  precedent  or  subsequent,  to  a  gift,  it  either 
avoids  the  gift  or  becomes  Itself  void.  If  the  gift  requires  or  Implies 
the  continuation  of  wrong-doing,  that  is  In  substance  a  condition  of  the 
gift,  and  falls  within  the  rule  of  the  condition.  But  how  can  that  apply 
to  an  Instrument  like  a  will,  with  reference  to  gifts  taking  effect  at  the 
death  in  favour  of  persons  then  in  existence?  "  And  Lord  Justice  Melllsh 
said:  "  In  the  present  case,  the  will  being  the  will  of  the  putative  father 
himself,  it  Is  Impossible  that  it  can  encourage  an  immoral  intercourse 
after  his  death.  If  the  bequest  is  to  be  held  to  be  contrary  to  public 
policy,  It  must  be  because  It  tended  to  promote  an  immoral  intercourse 
In  his  lifetime.  There  was  no  evidence  that  M.  L.  knew  that  the  will 
was  made ;  and  if  she  did  know  it,  she  must  also  have  known  that  it 
could  be  revoked  at  any  moment.  Then,  can  it  be  said  that  the  testator 
himself  would  be  encouraged  in  immorality  by  having  the  power  to  make 
a  will  In  favor  of  his  future  children?  I  cannot  see  that  he  would;  or,  at 
any  rate,  I  think  that  this  is  too  uncertain  to  be  made  a  ground  of 
decision.  I  am  of  opinion  that  a  will  no  more  comes  Into  operation  for 
the  purpose  of  promoting  Immorality,  or  for  effecting  something  con- 
trary to  public  policy  during  a  testator's  lifetime,  than  it  does  for  any 
other  purpose." * 

(9)  L.  R.,  9  Oh.  Ap.  147 ;  and  see  also  Re  Goodwin,  L.  R.,  17  Eq.  345. 

1  Trust  for  Illegitimate  children. —  The  legal  statutory  liability  (there 
being  none  at  common  law)  or  the  natural  obligation  of  the  father  of  a 
bastard  is  a  sufficient  consideration  for  a  provision  by  him  for  its  sup- 
port.   Brown  v.  Wlnthrop,  1  Johns.  Ch.  329;  Allen  v.  Davidson,  16  Ind. 

*416;  Hook  v.  Pratt,  78  N.  T.  181;  Todd  0.  Weber,  95  N.  Y.  181;  47  Am. 

.  Rep.  20;  Burgess  0.  Stranghan,  7  J.  J.  Marsh.  588;  Robinson  v.  Crenshaw, 
2  Stew.  &  P.  276;  Shenk  v.  Mingle,  13  Serg.  &  R.  29.  But  contra  see  Nines 
9.  Starr,  8  Or.  49;  Easley  v.  Gordon,  51  Mo.  App.  637.  Though  a  promise 
to  support  a  bastard  already  born,  made  with  a  view  to  future  intercourse, 
will  be  void,  yet  the  existence  of  such  an  understanding  at  the  time  of 
the  promise  cannot  be  inferred  from  the  mere  fact  of  subsequent  inter- 
course. Trovinger  v.  McMurney,  5  Cow.  253;  Smith  0.  DuBose,  78  Ga. 
413;  8  S.  E.  Rep.  809;  Brown  v,  Kinsey,  81  N.  C.  245.  In  the  latter  case 
Dillard,  J.,  states  the  doctrine  of  the  cases  to  be  that  mere  continuance  of 
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9.  Separation  deeds. —  A  trust  to  take  effect  upon  the  future  separ- 
ation of  a  husband  and  wife  is  void,  as  being  contrary  to  public  morals 
(r);  but  a  trust  in  reference  to  an  immediate  separation,  already  agreed 
upon,  is  good  and  enforceable  (*).  If,  however,  the  separation  does  not 
in  fact  take  place,  the  trust  becomes  wholly  void  (0*  The  reason  of  all 
this  is  at  once  obvious,  when  we  consider  that  a  provision  for  husband 
or  wife,  to  take  effect  upon  a  future  separation,  is  a  direct  encourage- 
ment to  misconduct  which  may  eventuate  in  a  separation;  whereas, 
when  a  separation  is  actually  agreed  on  —  when  both  parties  have 
decided  that  they  will  no  longer  remain  together — there  can  be  no 
encouragement  to  marital  misconduct  in  agreeing  to  the  distribution  of 
their  Income  in  a  particular  manner  and  for  their  mutual  benefit  and 
advantage.1 

(r)  Wcstmeaih  v.  JFuttneath,  1  Dow.,  N.  8.  519;  Proctor  v.  Robinson,  35  B.,  and  on 
Ap.  15  W.  R.  138,  and  see  also  Truford  v.  MaehonochU,  89  C.  D.  116,  where  a  testator 
gave  an  annuity  to  A.  so  long  as  she  might  reside  apart  from  her  husband. 

(*)  Wilson  v.  Wilson,  1  H.  L.  Cas.  588;  5  H.  L.  Cas.  40;  VansUtort  v.  VanaUtart, 
2  D.  &  J.  249 ;  Jodrell  v.  JodrtU,  9  B.  45 ;  and  see  14  B.  897. 

(0  Bindley  v.  Mulloney,  L.  R.,  7  Eq.  348. 

the  criminal  Intercourse  after  the  execution  of  the  contract,  did  not  In- 
validate it.  The  test  always  is,  does  it  appear  by  the  contract  itself,  or 
was  there  any  understanding  of  the  parties,  though  not  expressed,  that 
the  connection  was  to  continue.  There  is  this  distinction  between  con- 
tracts of  this  sort  in  law  and  equity — that  while  the  underlying  principles 
are  equally  recognized  in  both  departments,  courts  of  equity  are  at  lib- 
erty to  grant  or  refuse  specific  performance  upon  considerations  of  the 
meritorious  standing  of  the  petitioner.  Cusack  v.  White,  2  Mill.  Const. 
279. 

1  Separation  deeds  —  Conditional  devise. — A  condition  annexed  to  a  de- 
vise to  a  married  woman  that  she  shall  not  live  with  her  husband,  or  vice 
versa,  is  void.  Conrad  v.  Long,  83  Mich.  78;  Potters.  M'Alplne,  8  Dem. 
108.  Bnt  in  Thayer  v.  Spear,  58  Vt.  827,  a  settlement  vesting  the  entire 
estate,  instead  of  Its  income,  in  a  woman  if  she  "  was  left  a  widow 
or  for  any  cause  should  cease  to  be  the  wife  of  said  T.,"  was 
held  valid.  In  Born  v.  Horstman,  80  Cal.  462;  22  Pac.  Rep.  888,  a 
similar  provision  "  In  the  event  of  any  of  my  said  daughters  becom- 
ing a  widow,  or  otherwise  becoming  lawfully  separated  from  her 
husband  "  was  sustained.  A  devise  to  a  woman  during  her  separa- 
tion which  has  already  taken  place,  is  valid.  Cooper  v.  Remsen,  8 
Johns.  Ch.  882;  5  Johns.  Ch.  459.  If  the  separation  exists  at  the 
time  of  the  execution  of  the  will,  but  has  ceased  at  the  death  of  the 
testator,  the  devisee  will  not  take  under  the  will,  and  this  though  the  sep- 
aration Is  resumed  immediately  upon  the  testator's  decease.  Id.  There 
is  of  course  a  wide  difference  between  a  devise  during  separation  and  one 
upon  condition  of  separation,  the  latter  being  an  inducement  to  immor- 
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10.  Trusts  In  general  restraint  of  marriage. —  Where  property  Is 
settled  In  trust  for  a  woman  until  she  marry  a  man  with  an  Income  of 
not  less  than  5002.  a  year  (u),  or  until  she  marry  any  person  of  a  par- 
ticular trade  (x),  and  then  over  In  trust  for  another,  the  latter  trust  Is 
bad,  as  its  object,  as  gathered  from  Its  probable  result  (y),  is  to  restrain 
marriage  altogether.  If,  however,  the  trust  over  Is  to  take  effect  only 
upon  the  first  beneficiary  marrying  a  particular  person,  it  would  be 
good,  as  it  would  not  be  in  general  restraint  of  marriage  (*).* 

(u)  Sm.  E.  &  P.  Prop.  80;  Story,  260*888. 

(x)  Ibid. 

(y)  8m.  R.  &  P.  Prop.  80;  and  Story,  274-283;  Lloyd  v.  Lloyd,  2  Sim.  N.  S.  25S. 

(*)  Sm.  R.  &  P.  Prop.  81-107. 


ality  and  the  former  a  humane  provision  against  misfortune.  The  test 
as  to  validity  is  whether  the  devise  Is  an  inducement  to  separation,  or  to 
its  continuance  if  accomplished,  or  a  provision  against  present  or  future 
dependence.  Hawk  v.  Euaryt  (Neb.),  46  N.  W.  Rep.  422;  O'Brien  v. 
Barkley,  28  N.  Y.  Supp.  1049. 

Executed  separation  deeds  between  husband  and  wife  have  been  gen- 
erally upheld.  Chapman  v.  Qray,  8  Ga.  341;  Wells  t?.  Stout,  9  Cal.  479; 
Carter  v.  Carter,  22  Mass.  59;  Carson  v.  Murray,  8  Paige,  488;  Pettis  t?. 
Pettis,  107  N.  Y.  677;  14  N.  E.  Rep.  500;  Galusha  v.  Galusha,  116  N.  Y. 
635;  22  N.  E.  Rep.  1114;  Clark  t>.  Fosdick,  118  N.  Y.  7;  22  N.  E.  Rep. 
1111;  Carey  o.  Mackey,  82  Me.  116;  20  Atl.  Rep.  84;  Rains  t>.  Wheeler,  76 
Tex.  890;  13  S.  W.  Rep.  324;  Fox  v.  Davis,  113  Mass.  255.  But  not  if 
executory.  Tallinger  t>.  Mandeville,  113  N.  Y.  427;  21  N.E.  Rep.  125.  Or 
if  likely  to  favor  a  separation  which  has  not  already  taken  place.  Randall 
v.  Randall,  37  Mich.  563.  Renewed  cohabitation  avoids  the  deed.  Zimmer 
o.  Settle,  124  N.  Y.  37;  26  N.  E.  Rep.  841;  Smith  v.  King,  107  N.  C.  278; 
12  8.  E.  Rep.  57.  In  the  recent  case  of  Blank  v.  Nohl,  112  Mo.  159, 
there  came  up  for  consideration  the  validity  of  an  agreement  by  the  hus- 
band, who  had  just  obtained  a  decree  of  divorce  in  his  favor,  to  pay  his 
wife  a  permanent  support  on  condition  that  she  would  not  press  a  motion 
for  a  new  trial.  It  was  argued  that  as  the  agreement  was  not  made  at  or 
prior  to  the  decree,  it  was  an  agreement  for  separation  and  not  a  void 
agreement  for  a  collusive  divorce.  But  the  court  held  that  under  the 
pendency  of  the  motion  for  a  new  trial  the  divorce  was  not  an  accom- 
.  plished  fact  and  that  the  agreement  was  therefore  one  for  a  collusive 
divorce. 

4 

1  Trusts  in  general  restraint  of  marriage. —  A  condition  in  absolute 
restraint  of  marriage  is  void.  Otis  v.  Prince,  10  Gray,  581 ;  Williams  v. 
Cowden,  13  Mo.  211.  But  a  condition  against  marriage  to  a  particular 
person  or  class  of  persons  is  valid.  Graydon  v.  Graydon,  23  N.  J.  Eq.  229 ; 
Philips  v.  Ferguson  (Va.)»  8  S.  E.  Rep.  241.  Similarly  a  condition  against 
marriage  till  the  beneficiary  arrives  at  the  age  of  21.    Shackleford  v. 
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11.  Restraint  on  second  marriage. —  So  where  (a)  a  person  by  her 
will  gave  her  residuary  estate  to  trustees,  upon  trust  to  pay  the  Income 
to  her  nephew  and  his  wife  (the  testatrix's  niece)  for  their  joint  lives 
and  the  life  of  the  survivor,  with  a  gift  over  (in  the  event  of  the  nephew 
surviving  and  marrying  again)  in  trust  for  the  children  of  her  said  niece, 
and  In  default  of  snch  children,  for  the  children  of  the  testatrix's  sister, 
it  was  held  that  the  gift  over  was  good.  Melllsh,  L.  J.,  in  delivering  his 
judgment,  said:  "It  has  been  said  with  respect  to  this  rule  against 
restraint  of  marriage,  that  it  has  no  foundation  on  any  principle,  that  it 
has  nothing  to  do  with  public  policy,  but  that  it  is  a  positive  rule  of  law, 
adopted  nobody  can  tell  why;  and  that,  because  it  is  a  positive  rule  of 
law,  adopted  nobody  can  tell  for  what  reason,  and  without  any  regard  to 
public  policy,  therefore  it  is  impossible  to  make  an  exception  to  It, 
and  that  the  court  can  do  nothing  with  it  but  carry  it  out.  I 
cannot  agree  with  that.  It  may  be,  no  doubt,  that  in  these  modern 
times  we  should  not  for  the  first  time  establish  such  a  rule  of 
public  policy;  but  of  course  if  a  rule  has  been  established  as  a 
rule  of  law  because  it  was  thought  agreeable  to  public  policy  and 
to  the  interests  of  the  nation  at  the  time  it  was  established,  it  may  be 

that  the  court  cannot  alter  it  because  circumstances  have  altered 

If  then  there  was  such  a  rule  of  public  policy,  we  are  to  consider  how 
does  that  rule  apply  to  second  marriages?  It  has  never  been  decided  that 
it  applies  to  second  marriages.  ...  It  appears  to  me  very  obvious 
that,  If  it  is  regarded  as  a  matter  of  policy,  there  may  be  very  essential 
distinctions  between  a  first  and  a  second  marriage.  At  any  rate  there 
is  this,  that  in  the  case  of  a  second  marriage,  whether  of  a  man  or  a 
woman,  the  person  who  makes  the  gift  may  have  been  influenced  by  his 
friendship  towards  the  wife  in  the  one  case,  and  towards  the  husband  in 
the  other  case.  That  is  to  say,  regarding  the  case  of  some  member  of 
the  husband's  family,  he  may  make  a  gift  to  the  husband  for  life,  and 
then  make  a  gift  to  the  wife  because  she  is  the  wife  of  that  particular 
husband,  and  because  he  thinks  it  is  more  for  the  benefit  of  the  children 
that  the  wife  should  have  the  money  while  the  children  are  young,  rather 
than  that  the  children  should  have  it."  l 

(a)  Allen  v.  Jackson,  1  Ch.  D1t.  809. 

Hall,  19  111.  212 ;  Beuff  v.  Coleman's  Heirs,  30  W.  Va.  171 ;  8  S.  E.  Rep.  597. 
Or  a  condition  requiring  the  consent  of  a  mother  or  guardian.  Collier  v. 
Slaughter,  20  Ala.  268;  Hogan  v.  Curtin,  88  N.  Y.  162.  To  work  a 
forfeiture  for  breach  of  condition  the  beneficiary  must  be  shown  to 
have  been  connusant  thereof.    Shackleford  v.  Hall,  19  111.  212. 

1  Restraint  on  second  marriage. —  A  condition  in  a  devise  to  a 
widow  or  widower  that  he  or  she  should  remain  unmarried  is  void  as 
against  public  policy.  Blnnerman  v.  Weaver,  8  Md.  517;  Waters  v.  Taz  - 
well,  9  Md.  291.    But  the  weight  of  authority  in  this  country  (and  it 
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12.  Capricious  trusts  benefiting  no  one. —  Where  property  Is  given 
upon  trust  to  do  certain  things  for  the  benefit  of  no  beneficiary,  the  trust 
is,  as  a  rule,  void.  Thus,  where  a  testatrix  devised  a  house  to  trus- 
tees in  fee,  upon  trust  to  block  up  all  the  rooms  (except  four,  In 
which  she  directed  that  a  housekeeper  and  his  wife  should  live)  for 
twenty  years,  and  subject  thereto  upon  trust  for  A.  in  fee,  it  was  held 
that  the  trust  for  sealing  up  the  house  for  twenty  years  was  void,  and 
that  the  house  was  undisposed  of  by  the  will  for  the  term  of  twenty 
years  from  the  testator's  death  (A). 

13.  Trusts  to  raise  and  keep  in  repair  tombs. —  Although  It  would 
seem  that  the  court  could  not  enforce  a  trust  for  applying  money  in  the 
erection  of  a  tomb  or  monument,  inasmuch  as  there  would  be  no  cestui 
que  trust  who  could  set  the  court  in  motion,  It  has  been  said  that  such 
trusts  are  not  illegal,  and  trustees  may  safely  spend  the  money  on  the 
prescribed  object,  if  they  please  (i).  The  same  judge  added,  that  he 
knew  of  nothing  to  prevent  a  gift  of  a  sum  of  money  to  trustees,  upon 
trust  to  apply  it  for  the  repair  of  such  a  monument,  If  he  took  care  to 
limit  the  time  for  which  the  trust  was  to  last,  so  as  to  provide  for  its 
cesser  within  the  limits  fixed  by  the  rule  against  perpetuities.  Where, 
however,  a  testator  creates  a  trust  for  the  repair  of  tombs  or  monuments, 
without  limiting  its  continuance  in  accordance  with  such  rule,  it  will  be 
absolutely  void  for  remoteness  (k).  On  the  other  hand,  a  similar 
indefinite  trust  for  keeping  a  church  or  churchyard  in  repair,  would  be 
valid,  as  it  would  be  considered  a  charitable  trust  In  favour  of  the  con- 
gregation of  the  church,  and  the  rule  against  perpetuities  does  not  apply 
to  charitable  trusts  (I).    It  has  also  been  recently  decided,  that  a  testator 

(fc)  Brown  v.  Burdett,  21  0.  D.  687. 

(i)  Per  North,  T.,  Re  Dean,  Cooper- Dean  v.  Stevens,  41  C.  D.  at  p.  667. 
(Ic)  Re  Vaughan,  Vaughan  v.  Thomas,  S3  C.  D.  187 . 

(?)  Re  Vaughan,   Vaughan  v.  Thomas,  supra;  Soars  v.  Osborne,  1  Bq.  685;  Re 
Rlngley,  1  W.  R.  842. 

would  seem  also  in  England  In  modern  times)  Is  in  favor  of  the  validity 
of  restraints  upon  second  marriages.  Walsh  v.  Mathews,  11  Mo.  131; 
Dumey  v.  Schaefer,  24  Mo.  170;  Dumey  v.  Sasse,  24  Mo.  177;  Snider  v. 
Newson,  24  Ga.  139;  Labarre  v.  Hopkins,  10  La.  Ann.  466;  Common- 
wealth v.  Slauffer,  10  Pa.  St.  360;  Hawkins  v.  Skeggs,  2  Humph.  31; 
Hughes  v.  Boyd,  2  Sneed,  512;  Goughv.  Manning,  26  Md.  347;  Bostwlck 
v.  Blades,  59  Md.  281 ;  48  Am.  Rep.  548;  Little  v.  Blrdwell,  21  Tex.  597; 
Knight  v.  Mahoney,  152  Mass.  523;  25  N.  £.  Rep.  971;  Hibbltts  v.  Jack, 
97,  Ind.  570;  Summltt  v.  Young,  109  Ind.  506;  Coppage  v.  Alexander's 
Heirs,  2  B.  Mon.  818.  Inasmuch  as  the  statutes  of  most,  If  not  all,  of 
the  States  provide  liberally  for  the  widow  and  allow  her  to  renounce  the 
will  and  take  under  the  law,  there  seems  to  be  no  particular  reason  for 
holding  provisions  In  a  will  tending  to  present  considerations  against 
remarriage,  void  on  the  grounds  of  public  policy. 
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may  make  a  gift  to  a  charity  conditionally  upon  their  'keeping  his  tomb 
in  repair,  with  a  gift  over  to  another  charity  in  the  event  of  the  tomb 
being  allowed  to  fall  into  disrepair  (m). 

14.  Trust  for  the  benefit  of  dogs,  horses,  &c. —  On  the  samo  princi- 
ples a  trust,  limited  in  point  of  time  within  the  rale  against  perpetuities, 
to  apply  money  for  keeping  specified  pet  animals  in  comfort  during  their 
lives,  is  perfectly  legal,  although  no  person  could  enforce  it  fn).  More- 
over, dogs  and  horses  are  considered  so  useful  to  man,  that  it  is  settled 
that  a  charitable  trust  of  undefined  continuance  may  be  established  in 
their  favour  (o)1. 

(m)  Re  Tyler,  Tyler  v.  Tyler,  (1891)  8  Oh.  262. 

(n)  He  Dean,  Cooper- Dean  v.  Stevens,  supra;  and  MU/ord  v.  Reynolds,  16  Sim. 
105. 

(o)  Per  North,  J.,  Re  Dean,  Cooper- Dean  v.  Stevens,  supra,  at  p.  567;  and  see 
Armstrong  v.  Reeves,  25  L.  B.  Ir.  825. 

1  Capricious  trusts  in  favor  of  no  human  object. —  A  seeming  ex- 
ception to  the  rule  which  requires  the  benefit  of  some  human  object  as 
an  essential  to  a  trust  is  found  in  the  case  of  certain  charitable  trusts. 
And  even  here  the  exception  is  but  apparent  since  the  real  beneficiary 
in  the  widest  sense  is  humanity  in  general.  Generally  a  charitable  trust 
to  be  valid  must  be  within  the  words  of  the  statute  of  Elizabeth  con- 
cerning Charitable  Uses,  or  if  not  within  its  words,  within  the  analogies 
recognized  by  judicial  decisions.  Thus  in  Cresson's  Appeal,  80  Pa.  St. 
487,  a  trust  to  a  city  to  plant  shade  trees  "  in  situations  now  exposing 
my  fellow-citizens  to  the  heat  of  the  sun  "  was  upheld  by  analogy  to  the 
provision  of  that  statute  allowing  trusts  "  for  the  repair  *  *  *  of 
causeways  *  *  *  and  highways."  The  "  repair  of  churches  "  is  the 
only  strictly  religious  trust  recognized  by  that  statute.  But  from  the 
solitary  admission  in  the  statute  of  the  religious  trust  for  the  repair  of 
churches,  the  English  chancery  courts  (whose  authority  has  been  fol- 
lowed in  the  matter  in  this  country),  by  applying  the  widest  reasoning 
from  analogy,  established  the  most  various  religious  charities  though 
widely  divergent  from  and  alien  to  the  strict  letter  of  the  statutory 
permission* 

As  to  trusts  for  the  permanent  care  of  a  private  tomb  or  private  burial 
place,  It  might  be  doubted  whether  they  are  not  liable  to  the  objection 
that  they  are  in  favor  of  no  human  object.  But  the  answer  to  this  would 
be  that  the  care  of  the  body  of  the  dead  is  as  human  an  object  as  its  nour- 
ishment and  clothing  when  alive.  Accordingly  the  discussion  on  their 
validity  has  founded  Itself  on  their  character  as  charitable  trusts.  For 
if  not  charitable,  such  trusts  would  be  void  as  tending  to  create  a  per- 
petuity. If  charitable  they  fall  within  a  recognized  exception  to  that 
rule.  In  general  a  trust  to  beautify  and  keep  in  order  perpetually  a 
monument  is  held  not  charitable,  and  void  as  creating  a  perpetuity.  *' 
Bates  v.  Bates,  184  Mass.  110;  Gates  v.  White,  189  Mass.  358;  Detwiller 


^ 


\ 


t 


80  DBC5l»AKED  trusts. 

Article  11. 
Necessity  or  otherwise  of  Writing  and  Signature. 

Necessity  or  otherwise  of  Writing  and   Signature. — 

(1.)  A  declared  trust  in  relation  to  land,  or  to  an  interest 
in  land,  is  not  valid,  unless  it  is  either  created  by  will,  or 
evidenced  by  some  writing,  signed  by  the  settlor,  showing 
clearly  what  the  intended  trust  is,  or  referring  to  some  other 
document  which  does  so  (p).1    The  rule  does  not  apply, 

(j>)  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  7.  Land  includes  not  only  freehold  bat 
also  copyhold  ( Wither*  v.  Withers,  Amb.  162)  and  leasehold  hereditaments  (Foster  v. 

HaU,3Y.6d&). 

v.  Hartman,  37  N.  J.  Eq.  847;  Hartson  v.  Elden,  50  N.  J.  Eq.  522;  Fite  v. 
Beasley,  12  Lea,  328.  In  re  Johnson's  Estate,  1  Con.  Surr.  518 ;  5  N.  Y. 
Snpp.  922;  Jones  t>.  Habersham,  107  U.  S.  174.  Bat  if  the  trust  is  to 
keep  In  repair  forever,  the  tombs  of  a  class,  even  though  it  be  so  narrow 
a  class  as  the  testator's  family,  It  will  be  held  valid  as  a  charity. 
Swasey  v.  American  Bible  Society,  57  Me.  527 ;  Riper  v.  Moulton,  72  Me. 
155.  The  rule  in  England  a  century  ago  recognized  the  validity  of  trusts 
to  perpetually  keep  In  repair  tombs,  monuments,  etc.,  but  the  modern 
English  doctrine  is  in  consonance  with  the  American. 

In  Kelly  v.  Nichols,  17  B.  I.  806;  21  Atl.  Bep.  906,  a  trust  to  keep  tes- 
tator's clock  in  repair  was  held  void  by  the  court  without  any  discussion. 
As  to  the  case  of  a  trust  for  horses  and  dogs  mentioned  in  the  text,  it  is 
not  known  that  the  question  has  ever  arisen  before  the  courts  of  this 
country.  If  it  should,  it  might  be  doubted  whether  the  intended  bene- 
ficiaries would  fare  as  well  as  they  seem  to  have  done  in  English  courts. 

1  Necessity  or  otherwise  of  writing  or  signature. —  A  verbal  declara- 
tion of  trust  as  to  lands  cannot  be  enforced.  Whiting  v.  Gould,  2  Wis. 
552;  Moore  v.  Moore,  88  N.  H.  882;  Taylor  v.  Sayles,57  N.  H.  465;  Leshy 
o.  Gardner,  8  Watts.  &  S.  814;  Meason  v.  Kaine,  68  Pa.  St.  835;  Lane  v. 
Ewing,  81  Mo.  75;  Green  o.  Cates,  78  Mo.  115;  8 locum  o.  Wooley,  43  N. 
J.  Eq.  451;  11  Atl.  Bep.  264;  Fowke  v.  Slaughter,  8  A.  E.  Marsh.  56;  Har- 
per «•  Harper,  5  Barb.  177;  Letcher  v.  Letcher,  4  J.  J.  Marsh.  592;  Dor- 
sey  o.  Clark,  4  Har.  &  J.  551;  Minot  v.  Mitchell,  80  Ind.  228;  Mohn  v. 
Mohn,  112  Ind.  285;  13  N.  E.  Bep.  859;  Wright  v.  Moody,  116  Ind.  175;  18 
N.  E.  Bep.  608;  Burden  v.  Sheridan,  36  Iowa,  125;  McGlnnis  v.  Barton, 
71  Iowa,  644;  83  N.  W.  Bep.  152;  Remington  v.  Campbell,  60  111.  516; 
Champlln  v.  Champlin,  136  111.  809;  26  N.  E.  Bep.  526;  Morton  v.  Nelson, 
145  111.  586;  31  N.  E.  Bep.  168;  Pattou  v.  Beecher,  62  Ala.  579;  Wolford  v. 
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however,  where  it  would   operate  so  as  to  effectuate  a 
fraud  (q).1    Where  the  legal  estate  is  vested  in  a  trustee 


(9)  See  per  Lord  Weetbury  in  WCormick  v.  Grogan,  4  H.  L.  83;  Strickland  ▼» 
Aldridgt,  9  V.  219;  Ha&gh  v.  Xaye,  7  Oh.  Ap.  489. 


Faroham,  44  Minn.  159;  46  N.  W.  Rep.  295;  Van  Trotha  t>.  Bamberger,  15 
Colo.  1;  24  Pac.  Rep.  883;  Gee  v.  Thrafklll,  45  Kan.  173;  25  Pac.  Rep.  588; 
Dailey  v.  Kinsler,  81  Neb.  840;  47  N.  W.  Rep.  1045;  Kinsey  v.  Bennett,  87 
8.  C.  819;  15  S.  E.  Rep.  965;  Moran  v.  Somes,  154  Mass.  200;  Emerson  v. 
Galoupe,  158  Mass.  146;  88  N.  E.  Rep.  118.  In  Texas,  however,  there  Is 
no  such  requirement.  James  v.  Fulcrod,  5  Tex.  512;  Holland  v.  Far- 
thing, 2  Tex.  Civ.  App.  155;  21  S.  W.  Rep.  67  (citing  Texas  cases).  Nor 
In  Ohio  before  1810.  Fleming  v.  Donahoe,  5  Ham.  256.  The  trust  of  one 
holding  a  deed  in  escrow  to  be  delivered  to  himself  on  terms,  must  be 
evidenced  by  writing.  Stevenson  v.  Crapnell,  114  Dl.  19;  28  N.  E.  Rep. 
879.  Where  the  legislature  has  failed  to  enact  the  section  of  the  statute 
relating  to  trusts,  parol  trusts  of  land  are  valid.  Shelton  v.  Shelton,  5 
Jones  Eq.  292;  Rlggs  v.  Swan,  6  Id.  223.  A  parol  promise  to  sell  land 
and  divide  the  proceeds  may  be  enforced  after  the  sale.  State  v.  Ponden- 
bush,  114  Ind.  347;  16  N.  E.  Rep.  636. 
4  In  those  few  States  which  have  not  incorporated  the  eleventh  section 
of  the  Statute  of  Frauds  into  their  statute,  a  trust  in  land  may  be  declared 
by  parol  provided  it  is  made  contemporaneously  with  the  transfer  of  the 
legal  title,  this  being  the  rule  before  the  adoption  of  the  statute.  Pitt* 
man  v.  Pittman,  107  N.  C.  159;  Dover  v.  Rhea,  108  N.  C.  88;  18  S.  E.  Rep. 
164. 

1  Necessity  or  otherwise  of  writing  —  Bule  does  not  aid  fraud, — Thus 
the  statute  does  not  apply  to  trusts  created  by  operation  of  law.  Where 
the  application  of  the  statute  would  aid  the  commission  of  a  fraud  equity 
will  enforce  the  constructive  trust  arising  by  operation  of  law.  The 
rights  enforced  will  not  be  those  defined  by  the  parol  trust  itself  but 
rather  the  equities  arising  out  of  the  constructive  trust  created  from  the 
acts  and  declarations  of  the  parties.  Caple  v.  McCollum,  27  Ala.  461; 
Foote  9.  Litchfield,  3  Johns.  216,  Boyd  v.  McLean,  1  Johns.  Ch.  583 ;  Jack- 
son v.  Matsdorf,  11  Johns.  91;  Malin  v.  Malin,  1  Wend.  625;  Slaymaker 
v.  St.  John,  5  Watts,  27;  McGuire  v.  Ramsey,  9  Ark.  518;  Dean  v.  Dean, 
6  Conn.  285;  Todd  v.  Munson,  53  Conn.  579;  Peabody  v.  Tar  bell,  2  Cush. 
226;  Hargrave  v.  King,  5  I  red.  Eq.  430;  Clo  Dinger  v.  Summit,  2  Jones 
Eq.  518;  Hauff  v.  Howard,  8  Jones  Eq.  440;  Farrington  v.  Barr,  86  N.  H. 
86;  Kelley  v.  Mills,  41  Miss.  267;  Cloud  v.  Ivie,  28  Mo.  578;  Gadsden  v. 
Whaley,  14  S.  C.  210;  Boskowltz  v.  Davis,  12  Nev.  446;  Mason  v.  Llbbey, 
54  How.  Pr.  114;  Ward  v.  Armstrong,  84  111.  151;  Scheerer  v.  Scheerer, 
109  IU.  11;  Gruhn  v.  Richardson,  128  111.  178;  21  N.  E.  Rep.  18;  Roby  v. 
Colehour,  135  111.  800;  25  N.  E.  Rep.  777;  Manning  o.  Hayden,  5  Sawyer 
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for  an  absolute  beneficial  owner,  the  latter  is  the  proper 
party  to  declare  the  trust  (r). 

(2.)  A  declared  trust  of  property  other  than  land  (not 
intended  to  be  testamentary)  may  be  made  verbally  (s)  1. 

(3. )  A  declared  trust  of  any  kind  of  property,  if  intended 
to  be  testamentary,  must  be  created  by  a  duly  executed 
will  or  codicil  (t). 

(r)  Kronheim  v.  Johnson,  7  0.  D.  60;  Tierney  v.  Wood,  19  B.  830;  Rudlcin  v.  Dot- 
man,  35  L.  T.  791. 

(«)  McFadden  y.  Jenkins,  1  Ph.  157;  Hawkins  v.  Gardner,  2  8m.  AG.  451;  Benbow 
v.  Toumsend,  1M.&  K.  508;  Middteton  v.  Pollock,  4  C.  D.  49. 

(0  1  Vict.  c.  26,  s.  9  and  Stat.  Frauds,  s.  5. 


C.  Ct.  360;  Brown  v.  Brown,  77  Va.  619;  Hall  v.  Sim,  8  Colo.  264;  Hud- 
son v.  White  (R.  I.),  23  Atl.  Rep.  57;  Myers  v.  Jackson,  135  Ind.  136;  84 
N.  E.  Bep.  810;  Shallcross  v.  Mahoney  (Pa.),  7  Atl.  Rep.  784. 

In  those  cases  it  is  not  strictly  speaking  the  express  parol  trust  which 
is  enforced,  but  rather  the  constructive  or  resulting  trust  which  equity 
raises  from  the  facts.  In  order  to  prevent  fraud  it  may  incidentally  become 
necessary  to  show  an  express  parol  trust,  yet  it  is  the  constructive  trust 
which  equity  creates  and  not  the  express  parol  trust,  which  is  enforced. 
If  the  enforcement  of  the  implied  trust  results  in  establishing  the  rights 
claimed  under  the  express  parol  trust,  this  is  a  mere  accident — since  in  all 
cases  whatever  express  parol  trusts  may  appear  evidentially  it  is  only 
upon  the  basis  of  the  ultimate  fact  of  an  Implied  trust  that  relief  is  granted. 

Thus,  where  no  money  is  advanced, the  mere  breach  of  an  oral  agreement 
however  flagrant  will  not  take  the  case  from  under  the  operation  of  the 
statute.  Hollinshead's  Appeal,  103  Fa.  St.  158;  Pattonv.  Beecher,  62  Ala. 
579;  White  v.  Farley,  81  Ala.  563;  Mosely  v.  Mosely,  86  Ala.  290;  5  So. 
Rep.  732;  Bland  v.  Talley,  50  Ark.  71 ;  6  S.  W.  Rep.  234.  In  Re  Groome's 
Estate,  94  Cal.  69;  29  Pac.  Rep.  487.  But  if  title  is  obtained  by  fraud 
inherent  in  the  original  transaction  a  trust  ex  malejlcio  arises  which  is  en- 
forceable-. Newell  v.  Newell,  14  Kan.  202;  Hollinshead  v.  Simms,  51 
Cal.-£f$  Norton  t;.  Mallory,  3  Thomp.  &  C.  640. 

1  Necessity  or  otherwise  of  writing  or  signature  —  Personal  prop- 
erty.— Klrkpatrlck  v.  Davidson,  2  Ga.  297;  Gordon  v.  Green,  10  Ga.  584; 
Berry  v.  Norris,  1  Duv.  302;  Porter  v.  Bank  of  Rutland,  19  Vt.  410; 
Kimball  v.  Norton,  5  N.  J.  Eq.  26;  Hooper  v.  Holmes,  11  N.  J.  Eq.  122; 
Dauser  ».  Warwick,  33  N.  J.  Eq.  133;  Higgenbottom  v.  Peyton,  3  Rich. 
Eq.  398;  Saunders  v.  Harris,  1  Head,  185;  Gadsden  v.  Whaley,  14  S.  C. 
210;  Foy  «.  Foy,  2  Hayw.  131;  Chace  v.  Chapln,  130  Mass.  128;  Bostwick  v. 
Mahaffey,  48  Mich.  342;  Calder  v.  Mo  ran,  49  Mich.  14;  Hess'  Appeal,  112 
Pa.  St.  168;  Day  v.  Roth,  18  N.  Y.  448;  Gilman  v.  McArdle,  99  N.  Y.  451. 
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(4.)  In  the  absence  of  fraud,  a  person  who  appears  on 
the  face  of  a  will,  to  be  a  beneficial  devisee  or  legatee, 
cannot  be  subsequently  converted  into  a  trustee  by  a 
declaration  of  the  testator  not  executed  as  a  will  or  codicil ; 
nor  where  property  is  devised  or  bequeathed  to  a  person  as 
trustee  can  the  trust  be  declared  by  a  subsequent  instru-X 
ment  other  than  a  will  or  codicil  (u).  But  in  that  case 
there  is  a  resulting  trust  in  favour  of  the  testator's  heir  or 
next  of  kin.1 

(«)  AddlingUm  v.  Cann,  3  Atk.  141 ;  Brigge  y.  Penny,  3  Do  6.  ft  S.  647 ;  Boyee  v. 
Carrttt,  26  O.  D.  531 ;  Habergham  v.  Vincent,  2  Ves.  Jan.  230. 

1  Necessity  or  otherwise  of  writing1  or  signature  —  Testamentary 
trusts. —  When  a  devise  Is  made  to  one  upon  his  parol  promise  to  hold  v 
all  or  part  for  the  benefit  of  another,  a  trust  arises  which  equity  will  enforce. 
'Church  v.  Roland,  64  Fa.  St.  432;  Hoge  v.  Hoge,  1  Watts,  163  (a  leading 
case) ;  Jones  v.  McKee,  3  Barr,  496 ;  Thompson's  Lessee  v.  White,  1  Am. 
Dec.  258;  Ragsdale  v.  Ragsdale,  68  Miss.  92;  8  So.  Rep.  315;  Williams  v. 
Fitch,  18  N.  T.  546;  O'H&ra  v.  Dudley,  95  N.  Y.  408;  Gilpatrick  v.  Glid- 
den,  81  Me.  137;  16  Atl.  Rep.  464;  Dowdv.  Tucker,  41  Conn.  197;  Buck- 
ingham v.  Clark,  61  Conn.  209 ;  Hooker  v.  Oxford,  33  Mich.  453;  Williams 
v.  Vreeland,  32  N.  J.  Eq.  135,  734;  Carver  v.  Todd,  48  N.  J.  Eq.  102;  21 
Atl.  Rep.  921;  Browne  v.  Browne,  Har.  &  J.  480;  McLellan  v.  McLean, 
2  Head,  684;  Brook  v.  Chappell,  34  Wis.  405.  See  also  Tollerson  v. 
Blackstock  (Ala.),  11  So.  Rep.  284;  Moore  v.  Campbell  (Ala.),  14  So. 
Rep.  780.  In  all  these  cases  it  is  the  prevention  of  fraud  which  is  the  — • 
basis  of  the  parol  trust  thus  grafted  upon  the  will.  Some  of  the  cases  have 
undoubtedly  carried  the  doctrine  to  an  extreme  that  tends  to  the  practical 
nullification  of  the  Statute  of  Wills,  but  in  theory  they  all  acknowledge 
the  principle  that  there  must  be  some  active  fraud  or  undue  Influence 
exercised  in  the  procurement  of  the  devise  or  bequest.  A  mere  promise 
by  one  to  hold  property  devised  to  him  absolutely  in  trust  for  another 
will  not  raise  a  trust.  Or  to  state  the  principle  more  generally — the. 
mere  breach  of  a  parol  promise  without  the  accompaniment  of  fraud  ' 
cognizable  in  equity  will  not  raise  a  trust.  Satter  v.  Bird,  103  Pa.  St.  . 
403;  Ragsdale  v.  Ragsdale,  68  Miss.  92;  8  So.  Rep.  815;  Bedilian  9. 
Seaton,  8  Wall.  Jr.  279.  In  this  last  case  A.,  dying,  was  induced  to 
refrain  from  making  a  certain  will  by  promises  made  to  him  by  his 
heirs  -atria  w.  It  was  held  that  there  was  no  trust  which  could  be  en* 
forced,  in  the  spirit  of  the  intended  will,  against  the  heirs-at-law.  The 
authority  ot  Hoge  v.  Hoge  and  other  cases  was  denied  because  those 
were  cases  where  the  proposed  trustees  ex  mcUefldo  had  procured  a 
devise  or  bequest  for  themselves,  whereas  this  case  was  one  of  descent 
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Illustrations. 

1.  Trust  evidenced  by  letters. —  In  Foster  v.  Hale  (n),  a  gentleman 
named  Burdon  had  a  share  in  a  colliery,  and  the  snit  was  com- 
menced for  the  purpose  of  fixing  a  trust  upon  his  share  for  the  bene- 
fit of  his  partners  in  a  bank,  in  which  he  was  also  concerned.  Lord 
Alvanley,  after  commenting  upon  the  conduct  of  the  plaintiffs,  said: 
"  But  it  is  insisted  that,  though  their  names  do  not  appear  upon  the  lease, 
nor  that  they  publicly,  even  by  inquiry,  ever  busied  themselves  about 
the  colliery,  yet,  in  fact,  an  agreement  took  place  that  he  (Burdon) 
should  be  a  trustee,  as  to  his  share,  for  them  (the  plaintiffs)  and  him- 
self, in  equal  shares.  They  say  tbey  can  make  it  out  satisfactorily  to 
the  court  and  within  the  Statute  of  Frauds,  and  that,  not  by  any  formal 
declaration  of  trust,  but  by  letters  under  his  (Burdon's)  hand,  and  signed  by 
Mm,  in  which  they  allege  he  admitted  himself  such  trustee,  and  that,  under 
the  true  meaning  of  the  statute,  it  is  sufficient  if  it  appears  in  writing 
under  the  hand  of  a  person  having  a  right  to  declare  himself  a  trustee, 
and  that  is  a  formal  declaration  of  trust.  It  was  contended  for  the  * 
defendants  that  there  is  great  danger  in  taking  a  declaration  of  trust 
arising  from  letters  loosely  speaking  of  trusts,  which  might  or  might 
not  be  actually  and  definitely  settled  between  the  parties  with  such 
expressions  as  '  our,'  *  your,'  etc,  intimating  some  Intention  of  a  trust; 
that  upon  such  grounds  the  court  may  be  called  upon  to  execute  a  trust 
in  a  manner  very  different  from  that  intended,  and  that  it  is  absolutely 
necessary  that  it  should  be  clear  from  the  declaration  what  the  trust  is. 
That  I  certainly  admit.  The  question,  therefore,  is,  whether  sufficient 
appears  to  prove  that  Burdon  did  admit  and  acknowledge  himself  a  trustee, 
and  whether  the  terms  and  conditions  on  which  he  was  a  trustee  sufficiently 
appear.  I  do  not  admit  that  it  is  absolutely  necessary  that  he  should  have 
>  been  a  trustee  from  the  first.  It  is  not  required  by  the  statute  that  a  trust 
/  should  be  created  by  a  writing  ....  but  that  it  shall  be  manifested 
and  proved  by  writing;  plainly  meaning  that  there  should  be  evidence  in 
writing,  proving  that  there  was  such  a  trust.  Therefore,  unquestionably 
it  is  not  necessarily  to  be  created  in  writing,  but  it  must  be  evidenced  by 

(n)  3  V.  696. 

cast  by  the  law.  Grier,  J.,  in  deciding  the  case,  remarked  "  After  forty 
years*  experience  at  the  bar  and  on  the  bench,  I  must  say  that  I  think 
courts  had  better  never  have  relaxed  the  stringent  rules  of  the  stat- 
utes. *  *  *  I  have  known  a  valuable  property  converted  into  a  trust 
by  the  testimony  of  an  old  woman  who  recollected  and  construed  a  nod, 
after  some  twenty-two  years,  into  the  acknowledgment  of  a  trust." 
(A  reference  to  Jones  v.  McEee,  supra.)  See  also  some  considerations 
to  the  same  effect  presented  in  Moore  v.  Campbell  (Ala.),  14  So.  Rep.  780* 
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-writing,  and  then  the  statute  is  complied  with.  I  admit  that  it  most  be 
proved  in  toto  not  only  that  there  was  a  gift,  bat  what  that  gift  was." l 
2.  Trust  not  sufficiently  evidenced.  —  In  Smith  v.  Matthews  (o)  the 
husband  of  one  Mrs.  Matthews,  being  a  person  of  dissolute  habits,  got 
Into  difficulties.  Thereupon,  one  Clark,  the  brother  of  Mrs.  Matthews, 
entered  into  an  arrangement  with  Matthews,  whereby  the  latter  con- 
veyed to  him  certain  real  property  and  a  certain  business,  in  considera- 
tion of  his  undertaking  to  pay  off  all  his  (Matthews')  debts.  Clark 
entered  Into  possession  and  carried  on  the  business  for  the  benefit  of 
his  sister  and  her  children.  There  was  no  explicit  and  formal  declara- 
tion of  trust  by  Clark,  but,  from  several  letters,  it  appeared  that  Clark 
considered  that  he  held  the  property  "  for  the  benefit  of  Mrs.  Matthews 
und  her  family; "  and  by  a  memorandum  given  to  the  mortgagee,  upon 
paying  off  the  mortgage  on  the  property,  it  was  expressly  stated  that 
the  title  deeds  had  been  handed  over  to  Clark  "  as  the  trustee  of  the 
real  and  personal  estate  of  Mrs.  Matthews."  Clark  having  died  intes- 
tate, the  lands  descended  at  law  to  Mrs.  Matthews  as  his  heir- 
at-law,  and  thereupon  her  husband  tried  to  get  possession  of  them 
jure  mariti.  In  order  to  resist  this  attempt,  it  was  contended  that 
Clark  had  constituted  himself  a  trustee  for  Mrs.  Matthews  and  her 

(o)  SDeG.F.  &J.  139. 

1  Trusts  evidenced —  Creation  and  proof. — A  trust  in  lands  need  not  be  v 
created  by  a  writing.  It  is  sufficient  if  it  is  evidenced  by  the  handwriting 
of  the  person  sought  to  be  charged.  Duke  of  Cumberland  9.  Graves,  9 
Barb.  695;  Throop  v.  Hatch,  8  Abb.  Pr.  223;  Unitarian  Society  v.  Wood- 
bury, 14  Me.  281;  Maccubin  o.  Cromwell,  7  Gill.  &  J.  157;  Hertle  v. 
McDonald,  2  Md.  Ch.  128;  Wright  v.  King,  Harr.  12;  Steere  v.  Steere,  5 
Johns.  Ch.  1;  Rutledge  v.  Smith,  1  McCord  Ch.  119;  Brown  v.  Brown, 
1  Strohb.  Eq.  868;  Hutchinson  v.  Tindall,  3  N.  J.  Eq.  857;  Smith  v. 
Howell,  11  N.  J.  Eq.  849;  Jamison  v.  Miller,  27  N.  J.  Eq.  586;  McVay  v. 
McVay,  48  N.  J.  Eq.  47;  10  Atl.  Rep.  178;  Cornelius  v.  Smith,  55  Mo.  528. 
Thus  a  mere  receipt  may  establish  a  trust.  Robert's  Appeal,  92  Fa.  St.  407. 
Or  an  answer  in  a  pleading.  Broadrup  v.  Woodman,  27  Ohio.  St.  553; 
Hutchinson  v.  Tindall,  3N.  J.  Eq.  357;  Jamison  v.  Miller,  27  N.  J.  Eq.  586; 
McVay  v.  McVay,  43  N.  J.  Eq.  47 ;  10  Atl.  Rep.  178.  Or  a  letter  recogniz- 
ing the  right  of  another  to  control  the  property.  Malin  v.  Malin,  1  Wend. 
625;  Packard  v.  Putnam,  57  N.  H.  43.  And  the  memorandum  may  con-  ' 
sist  of  several  papers,  one  signed  and  the  others  referred  to.  Gordon  v. 
McCulloch,  66  Md.  245;  7  Atl.  Rep.  457.  But  a  mere  memorandum  on  a  v 
ledger  or  private  memorandum  will  not  be  sufficient.  Taft  v.  Diamond, 
(R.  I.),  18  Atl.  Rep.  183;  Homer  v.  Homer,  107  Mass.  82.  Nor  a  state- 
ment of  account  of  rents  received.  Hasshagen  v.  Hasshagen,  80  Cal. 
514;  22  Pac.  Rep.  294.  It  is  sufficient  if  the  writing  be  signed  by  the 
Initials.    Smith  v.  Howells,  11  N.  J.  Eq.  319. 
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children,  and  that  the  property  therefore  devolved,  burdened  with 
the  trust.  Lord  Justice  Turner,  however,  held  that  the  trust  was 
not  expressed  with  sufficient  certainty  in  any  of  the  documents; 
and  said:  "  It  must  be  manifested  and  proved  by  writing,  signed 
as  required,  what  the  trust  is;  .  .  .  the  main  reliance  was  placed 
on  the  memorandum;  .  •  .  but  I  think  it  by  no  means  improb- 
able that,  in  speaking  of  himself  as  trustee  in  that  memorandum,  Clark 
may  have  meant  no  more  than  that  he  considered  himself  a  trustee  with 
reference  to  the  duty  which  he  had  undertaken  for  the  payment  of 
Matthews'  debts;  and  at  all  events  the  memorandum  does  not  show  what 
was  the  trust  to  which  it  refers,  and  I  think,  therefore,  that  no  trust  in 
favour  of  Mrs.  Matthews  can  be  founded  upon  it." 

3.  Verbal  trust  of  stock. —  In  Kilpin  v.  Kilpin  (p),  a  person  trans- 
ferred stock  into  the  name  of  an  illegitimate  daughter  and  her  husband 
and  their  two  eldest  children,  and  by  parol  declaration,  confirmed  by  an 
unsigned  entry  in  a  memorandum  book,  declared  that  such  investments 
were  to  be  for  the  benefit  of  all  his  daughter's  children.  Held,  a 
good  declaration  of  trust,  as  the  stock  was  mere  personalty.1 

4.  Bequest  to  debtor  to  hold  debt  in  trust. —  So  in  McFadden  v. 
Jenkins  (q),  a  creditor  desired  his  debtor  to  hold  the  debt  in  trust  for 
A.  The  debtor  acquiesced,  and  paid  over  part  of  the  money  to  A. ;  and 
it  was  held  that  the  creditor  had  made  a  valid  declaration  of  trust,  and 
had  constituted  the  debtor  a  trustee  of  the  debt  for  A. 

5.  Verbal  testamentary  trust  void. —  But  where  the  trust  is  testa- 
mentary, that  is  to  say,  only  intended  to  operate  after  death,  the  trust 
must,  in  the  absence  of  fraud)  be  contained  in  a  duly  executed  or  attested 
will  or  codicil.  Thus,  in  the  recent  case  of  Be  Boyes,  Boyes  v.  Carritt 
(r),  a  testator,  who  died  in  1882,  made  a  will  devising  and  bequeathing 
all  his  property  to  the  defendant  Carritt,  and  appointing  him  sole  exec- 
utor. Mr.  Carritt,  who  was  the  solicitor  of  the  testator  and  drew  the 
will,  gave  evidence  to  the  effect  that  the  intention  of  the  testator  was 
that  he  should  hold  the  property  as  trustee  for  objects  of  the  testator's 
bounty,  who  were  to  be  afterwards  indicated  by  him.  No  direction, 
however,  on  the  subject  was  given  by  the  testator  in  his  lifetime,  but 
after  his  death  two  letters  were  found,  written  by  him  to  Mr.  Carritt, 
and  sealed  up,  in  both  of  which  he  expressed  a  desire  that  Mr.  Carritt 
should  have  26  J.  to  buy  a  trinket  in  memory  of  him,  and  that  all  the  rest 
of  the  property  should  go  to  a  lady  named  Brown.  That  lady  gave  con* 
flrmatory  evidence,  stating  that  the  testator  told  her  that  he  had  written 
the  two  letters,  and  that  he  had  written  two  for  further  security  in  case 

(p)  1M.AE.  521. 

(q)  1  Ph.  153. 

(r)  26  Ob.  DJv.  531 ;  and  see  also  Vincent  v.  Vincent,  35  W.  R.  7. 

»  ■» 

1  Unsigned  memorandum. —  The  contrary  was  held  in  Taft  v.  Dia- 
mond (R  I  ),  18  Atl.  Rep.  183;  and  Homer  v.  Homer,  107  Mass.  82. 
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one  should  be  lost;  that  he  also  informed  her  where  the  letters  were ,  and 
directed  her,  in  case  of  his  death,  to  forward  them  to  Mr.  Carritt,  which 
she  did.    Under  these  circumstances,  it  being  clear  that  Mr.  Carritt  was  a 
trustee,  the  question  was  whether  the  trust  for  the  lady,  Mrs.  Brown, 
was  valid  and  effectual,  or  whether  he  was  a  constructive  trustee  for  the 
next  of  kin.    Mr.  Justice  Kay,  after  examining  the  authorities,  came  to^ 
the  conclusion  that,  as  the  law  stood,  if  a  trust  was  not  declared  by  j 
a  testator  when  his  will  was  made,  then,  in  order  to  make  the  trust  bind-  j 
ing,  it  was  essential  that  it  should  be  communicated  to  the  devisee  or  I 
legatee  in  the  testator's  lifetime,  and  that  he  should  accept  that  partlcu-  - 
lar  trust.    A  devisee  or  legatee  could  not,  by  accepting  an  indefinite  , 
trust  of  this  kind,  enable  a  testator  to  make  an  unattested  codicil.    His  j 
lordship  regretted  that  the  trust  should  fail,  but  he  was  bound  to  de- 
clare, Mr.  Carritt,  having  admitted  himself  to  be  a  trustee,  that  the  trust 
was  for  the  next  of  kin.    The  reader  must,  in  reading  this  case,  bear  in 
mind  that  Mr.  Carritt  admitted  that  he  knew,  when  he  prepared  the  will, 
that  he  was  not  meant  to  take  beneficially,  and  therefore,  of  course,  it 
would  have  been  personal  fraud  on  his  part  if  he  had  claimed  to  do  so. 
If,  however,  he  had  not  known  the  non-beneficial  nature  of  the  bequest, 
the  subsequent  letters  of  the  testator  would  not  have  been  sufficient  to 
have  deprived  Mr.  Carritt  of  the  beneficial  interest,  and  consequently 
neither  Mrs.  Brown  nor  the  next  of  kin  would  have  taken  anything. 
Whether,  however,  Mr.  Carritt  had  or  had  not  known,  when  the  will 
was  made,  that  he  was  only  intended  to  take  as  trustee,  yet,  if  the  testa- 
tor had  subsequently  communicated  to  him  that  he  was  not  to  take  bene- 
ficially, and  had  either  declared  specific  trusts  of  the  property,  or  had 
simply  said  tnat  he  had  not  yet  made  up  his  mind  upon  what  trusts  it 
should  be  held,  and  if  Mr.  Carritt  had  expressly  assented  to  act  as  trustee, 
then,  as  his  assent  would  have  operated  to  induce  the  testator  not  to 
alter  his  will,  Mr.  Carritt  would  have  been  bound  to  take  the  property 
as  trustee  simply,  and  to  carry  out  the  testator's  intention,  as  in  illus- 
tration 7. 

6.  A  testator  gave  his  residuary  real  and  personal  estate  upon  trust 
for  sale,  and  upon  further  trust  to  pay  the  proceeds  to  his  friends  A. 
and  B.  in  equal  shares.  And  he  declared  that  he  bequeathed  such  pro- 
ceeds "to  the  said  A.  and  B.,  their  executors,  administrators  and  as- 
signs, absolutely,  in  the  full  confidence  that  they  would  carry  out  his 
wishes  in  respect  thereof."  A.  and  B.  survived  the  testator,  but  died 
before  the  distribution  of  the  estate.  On  these  facts,  it  was  held  by 
Chitty,  J.,  that  parol  evidence  was  inadmissible  that  the  testator  had 
communicated  his  wishes  verbally  to  one  of  the  two  legatees,  and  that 
as  (apart  from  such  evidence)  the  precatory  words  were  not  sufficient 
to  create  a  trust,  A.  and  B.  took  the  proceeds  of  the  residue  abso- 
lutely (c). 

(c)  Re  Downing,  60  L.  T.  140;  and  see  also  Re  King,  21  L.  R.  Ir.  273. 
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7.  Fraud  an  exception  to  rule. —  And  so,  where  a  father  is  induced 
not  to  make  a  will  by  statements  of  his  heir  presumptive  that  the  latter 
would  make  suitable  provision  for  his  immediate  relatives,  the  court 
considers  that  that  is  a  fraud,  and,  notwithstanding  the  statute,  will 
oblige  the  heir  to  make  a  provision  in  conformity  with  his  implied  obliga- 
tion (a).  For  (as  was  said  by  Lord  Westbnry,  in  McCormick  v.  Qro~ 
yan  (Q  "  the  court  has  from  a  very  early  period  decided  that  even  an  act  6 

of  Parliament  shall  not  be  used  as  an  instrument  of  fraud;  and  if  in  the 
machinery  of  effectuating  a  fraud  an  act  of  Parliament  intervenes,  a 
court  of  equity  does  not,  it  is  true,  set  aside  the  act  of  Parliament,  but 
it  fastens  upon  the  individual  who  gets  a  title  under  that  act,  and  im-  i 

poses  upon  him  a  personal  obligation,  because  he  applies  the  act  as  an 
Instrument  for  accomplishing  a  fraud.  In  this  way  a  court  of  equity  has 
dealt  with  the  Statute  of  Frauds,  and  in  this  manner  also  it  deals  with 
the  Statute  of  Wills.  And  if  an  individual  on  his  death-bed,  or  at  any 
other  time,  is  persuaded  by  his  heir-at-law  or  next  of  kin  to  abstain 
from  making  a  will,  or  if  the  same  individual,  having  made  a  will, 
communicates  the  disposition  to  the  person  on  the  face  of  the  will 
benefited  by  that  disposition,  but  at  the  same  time  says  to  that 
individual  that    he   has   a    purpose   to   answer   which   he   has   not  A 

expressed  in  the  will,  but  which  he  depends  upon  the  disponee  to  carry 
into  effect,  and  the  disponee  assents  to  it  (either  expressly  or  by  any 
mode  of  action  which  the  disponee  knows  must  give  to  the  testator  the 
impression  and  belief  that  he  fully  assents  to  the  request),  then  undoubt- 
edly the  heir-at-law  in  one  case,  and  the  disponee  in  the  other,  will  be 
converted  into  trustees;  simply  on  the  principle  that  an  individual  shall 
not  be  benefited  by  his  own  personal  fraud."  1 

8.  And  so  where  the  plaintiff  has  assigned  to  the  defendant  an  agree- 
ment for  a  lease,  in  form  absolutely,  but  there  appeared  to  have  been  a 
parol  collateral  arrangement  that  the  defendant  should  hold  part  of  the 
premises  in  trust  for  the  plaintiff,  It  was  held  that  such  a  trust  could  be 
proved  by  parol  evidence ;  for  (assuming  the  arrangement  to  have  been 
in  fact  made)  to  exclude  parol  evidence  would  operate  to  effectuate  a 
fraud  (u). 

(«)  SeOaek  v.  Harris,  5  Vln.  Ab.  521 ;  Strickland  v.  Aldridge,  9  V.  219. 

(t)  L.  R.,  4  H.  L.  82. 

(«)  Booth  v.  Turle,  L.  R.,  16  Eq.  182. 

i 

1  Fraud  an  exception  to  the  rule. —  See  note,  ante. 
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Article  12. 


Who  may  be  a  Settlor. 


Who  may  be  a  Settlor.  —  Every  person  who  can  hold 
and  dispose  of  any  legal  or  equitable  (a)  estate  or  interest 
in  property  may  create  a  trust  in  respect  of  it. 

Illustrations. 

1.  Infants.  —  Practically  speaking,  an  infant  cannot  now  effectually 
dispose  of  property  so  as  to  bind  himself ;  and,  therefore,  cannot  except 
under  the  statute  next  mentioned,  make  an  irrevocable  settlement. 
However,  males  over  the  age  of  twenty,  and  females  over  the  age  of 
seventeen,  years  can  now,  upon  marriage  or  afterwards  (6),  with  the 
approbation  of  the  High  Court  (acting  in  pursuance  of  the  power  given 
to  it  by  the  statute  18  &  19  Vict.  c.  43,  explained  by  23  &  24  Vict.  c.  83), 
make  binding  settlements  of  real  and  personal  estate  belonging  to  them 
in  possession,  reversion,  remainder  or  expectancy.  This  act,  however, 
has  only  removed  the  disability  of  infancy t  leaving  unaffected  other  dis- 
abilities (If  any),  such  as  lunacy  or  coverture.    In  fact,  under  it,  a  mar- 

(a)  Gilbert  v.  Overton, 2H.AM.  110;  Kekewich  v.  Manning,  1  Hare, 464 ;  Donald* 
mm  y.  Donaldton,  Kay,  711. 

(6)  Re  PMlUp$,  84  Oh.  Div.  467;  Re  Sampson  and  Wall,  25  lb.  482. 

(89) 
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ried  female  infant  may  do  all  that  an  adult  married  woman  could  do,  and 
no  more  (c).  Consequently,  in  a  case  where  a  female  infant  was  entitled 
to  a  reversionary  interest  in  personal  estate  under  a  settlement  executed 
prior  to  Malins'  Act  (d),  she  could  not,  before  1883,  settle  the  reversion 
under  the  Infants'  Settlement  Act  so  as  effectually  to  bind  her.  For 
Malins9  Act  did  not  apply,  and,  without  its  assistance,  women  married 
before  1888  cannot  alienate  reversionary  interests  in  personal  estate  not 
settled  to  their  separate  use  (c)1. 

2.  Married  Women. —  Women  married  since  the  81st  of  December, 
1882,  are  in  the  same  position  with  regard  to  property  as  spinsters  (e) . 
They  can,  therefore,  create  trusts  in  relation  to  it,  either  by  act  inter 
vivos,  or  by  testamentary  disposition.  Women  married  prior  to  that 
date  are  in  the  same  position  with  regard  to  any  property  as  to  which 
their  title  first  accrued  (whether  as  a  possessory  or  a  reversionary 
title  (/))  since  the  81st  of  December,  1882.  With  regard  to  other  married 
women,  they  can  only  alienate  (and  therefore  can  only  create  trusts)  in 
the  following  cases,  viz. :  —  (1)  where  they  are  donees  of  a  power  of 

(o)  Buckmarter  v.  Buckmatter,  35  Ch.  Dlv.  81. 

id)  20  A  21  Vict.  c.  57. 

(e)  Married  Women's  Property  Act,  1S82. 

(/)  Married  Women's  Property  Act,  1882 ;  and  see  Rrtd  v.  Beid,  31  C.  D.  402.  But 
as  to  when  a  title  does  first  accrue,  conf.  Be  Parsons,  Siockley  v.  Parsons,  62  L.  T. 
929. 


1  Infants. —  The  rule  as  now  established  by  the  American  cases  is  that 
an  infant's  deed  is  voidable,  not  void.  Whitney  v.  Dutch,  14  Mass.  457; 
Thompson  v.  Hamilton,  12  Pick.  425;  Jenkins  v.  Jenkins,  12  Iowa,  195; 
Moore  v.  Abernathy,  7  Blackf.  442;  Chapman  v.  Chapman,  13  Ind.  396; 
Gillet  v.  Stanley,  1  Hill,  121;  Bool  v.  Mix,  17  Wend.  119;  Ferguson  v. 
Bell,  17  Mo.  347;  Griffith  v.  Scb  wen  derm  an,  27  Mo.  412;  Shepleyv.  Bunn, 
125  Mo.  445;  28  S.  W.  Rep.  754;  Cummings  v.  Powell,  8  Tex.  80;  Wellborn 
v.  Rogers,  24  Ga.  558;  Green  v.  Wilding,  59  Iowa,  679;  Illinois  L.  &  L. 
Co.  v.  Bonner,  76  111.  316;  Cooper  v.  State,  37  Ark.  421. 

As  to  personal  property  an  infant  of  fourteen  could  at  common  law 
make  a  valid  will  and,  consequently,  declare  a  valid  trust.  Deane  v. 
Littlefleld,  1  Pick.  240;  Davis  v.  Baugh,  1  Sneed,  477;  Williams  v.  Heirs, 
Bush  L.  271;  Posey  v.  Posey,  3  Strobh.  L.  167. 

The  deed  of  an  Infant  feme  covert  is  not  binding  unless  confirmed  on 
majority  and  after  her  husband's  death.  Levering  v.  Levering,  3  Md. 
Ch.  865;  Shaw  v.  Boyd,  5  Serg.  &  R.  309;  Wilson  v.  McCullogh,  19  Pa. 
St.  77;  Whlchcote  v.  Lyle's  Executors,  28  Pa.  St.  73.  As  to  her  personal 
property  she  may  make  a  binding  settlement  before  marriage  and  this  on 
the  reasoning  that  such  a  contract  is  manifestly  to  her  advantage  since 
the  property  on  marriage  would  become  subject  to  the  husband's  right  to 
reduce  to  possession.    Levering  v.  Levering,  8  Md.  Ch.  365. 
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appointment  (gr) ;  (2)  where  tbe  property  is  settled  to  their  separate  use 
(A)  without  restraint  on  anticipation;  (3)  where  the  property  is  their 
separate  property  under  the  repealed  Married  Women's  Property  Act 
of  1870;  (4)  where  the  property  is  real  estate,  and  their  husbands  join 
in  an  acknowledged  deed;  (5)  where  the  property  is  reversionary  per- 
sonalty, their  title  to  which  Is  derived  under  an  instrument  (other 
than  their  marriage  settlement)  executed  after  the  31st  of  December, 
1857,  and  their  husbands  join  in  an  acknowledged  deed  (f ). 

8.  Corporations.1 — Prior  to  5  &  6  Will.  4,  c.  76,  municipal  corpora- 
tions were  able  to  create  trusts  of  their  property  (j);  but  since  that  act, 
corporations  included  in  the  schedule  to  it  are  themselves  made  trustees  of 
their  property  for  public  purposes,  and  consequently  cannot  create 
trusts  of  it  (ft). 

4.  Lunatics. — It  is  clear  that  a  lunatic  cannot  create  either  a  testa- 
mentary trust,  or  a  trust  inter  vivos  in  favour  of  volunteers  (J).  On 
the  other  hand,  where  a  person  who  Is  a  lunatic  in  fact,  but  is  not  known 

(g)  Burnett  v.  Mann,  1  Yes.  166. 
(ft)  Taylor  v.  Meads,  84  L.  J.,  Oh.  SOS. 
(I)  20&21V1CL  c.57. 
(J)  Colchester  v.  Lowton,  1  V.  &  B.  286. 

(A)  5  &  6  Will.  4,  c  76,  8. 94 ;  Att.Qen,  v.  Aepinal,  2  M.  A  C.  61S. 
(0  See  Neil  v.  Morley,  0  Yes.  478. 

1  Corporations. —  In  the  absence  of  statute  restrictions  corporations 
have  power  to  sell  and  convey  their  property  upon  special  trusts  or 
otherwise.  Pope  v.  Brandon,  2  Stew.  401;  De  Buyter  v.  St.  Peter's 
Church,  3  N.  T.  288;  Central  Gold  Mining  Co.  v.  Piatt,  8  Daly,  263;  Hax- 
tun  v.  Bishop,  8  Wend.  13;  State  v.  Bank  of  Maryland,  6  Gill.  &  J.  205; 
Warner  v.  Warner,  11  Vt.  885;  Flint  v.  Clinton  Co.,  12  N.  H.  431;  Ex 
parte  Conway,  4  Ark.  804 ;  Hopkins  v.  Gallatin  Turnpike  Co.,  4  Humph. 
403;  Dana  v.  Bank  of  United  States,  5  Watts  &  S.  223;  Susquehanna 
Coal  Co.  v.  Bonham,  9  Watts  &  S.  27;  Barry  v.  Merchant's  Exch.  Co., 
1  Sand.  Ch.  280;  Catlin  o.  Eagle  Bank,  6  Conn.  233;  Lennox  v.  Rob- 
erts, 2  Wheat.  873;  Barings  v.  Dabney,  19  Wall.  1.  These  cases  go  no 
further  than  to  establish  the  right  of  a  corporation  to  convey  to  trus- 
tees upon  a  special  trust  —  as  to  pay  certain  creditors.  The  question 
whether  a  corporation  could  execute  such  a  conveyance  in  trust  to  carry 
on  the  corporate  business  as  would  amount  to  a  delegation  of  the  fran- 
chise powers  granted  by  the  State,  does  not  appear  to  have  arisen  in  any 
case.  The  power  of  a  corporation  to  vest  its  property  in  trustees 
results,  rays  Collier,  J.,  in  Pope  t>.  Brandon,  supra,  "  From  the  control 
which  every  one  possesses  by  law  over  his  own  estate.  It  cannot  be 
that  a  corporation  is  under  a  greater  restraint  in  regard  to  the  use  and 
enjoyment  of  its  estate  than  a  natural  person,  unless  a  restriction  is 
imposed  by  positive  law  or  may  be  Inferred  from  its  character  and  the 
object  of  its  existence." 
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to  be  so  to  persons  privy  to  valuable  consideration,  executes  a  settle- 
ment for  valuable  consideration,  it  would  seem  that  the  settlement 
would  not  be  set  aside,  either  at  law  or  in  equity  (m).  It  must,  how- 
ever, be  borne  in  mind  that  a  lunatic  is  incapable  of  contracting  a  valid 
marriage,  and  that  consequently,  a  settlement  executed  by  a  lunatic  in 
consideration  of  an  intended  marriage  could  not  be  said  to  be  a  settle- 
ment based  on  value.  I  am  not  aware  of  any  case  where  the  point  has 
arisen;  but  if  it  did  arise,  it  might  well  be  argued  (at  all  events  on  behalf 
of  a  woman  who  had  gone  through  the  ceremony  of  marriage  with  a 
lunatic  without  knowledge  of  his  incapacity)  that  it  would  be  inequitable 
for  the  court  to  set  aside  the  settlement,  as  the  innocent  beneficiary  could 
not  be  replaced  In  her  former  position.1 

(m)  Bee  Moltonv.  Camrouxt2  Exoh.487, 503;  aff.  4  Exch.  17;  and  Price  v.  Ber- 
rington,  8  M.  ft  6.  486;  Neiil  v.  Morley,  9  Ves.  478. 


1  Lunatics. —  A  deed  or  contract  of  a  lunatic  is  absolutely  void 
although  at  the  time  the  incapacity  is  not  known  to  the  other  party. 
Dexter  v.  Hall,  15  Wall.  9;  Van  Deusen  o.  Sweet,  51  N.  Y.  378;  Biggs  v. 
American  Home  Miss.  Soc,  85  Hun,  656;  Edwards  v.  Davenport,  20  Fed. 
Rep.  757;  Anglo-California  Bank  v.  Ames,  27  Fed.  Rep.  727;  Sullivan  v. 
Flynn,  20  D.  C.  896;  Elder  v.  Schumacher,  18  Colo.  438;  8  Pac.  Rep. 
175.  Such  deed  or  contract  will  be  held  void  though  the  lunatic  has 
received  and  enjoyed  a  consideration  which  he  cannot  offer  to  restore. 
Henry  v.  Fine,  28  Ark.  417;  Gibson  v.  Soper,  6  Gray,  279;  Simon  ton  v. 
Bacon,  49  Miss.  582;  Ricketts  v.  Joliffe,  62  Miss.  440;  Foss  v.  Hlldreth, 
10  Allen,  76;  Bartlett  9.  Drake,  100  Mass.  174;  Bassett  v.  Brown,  105 
Mass.  551 ;  Brlgham  v.  Fayerweather,  144  Mass.  48 ;  Dewey  v.  Allgire, 
87  Neb.  6;  55  N.  W.  276;  Rea  v.  Bishop  (Neb.),  69  N.  W.  Rep.  555;  Ger- 
man Savings,  etc.,  Soc.  v.  De  Lashmutt,  67  Fed.  Rep.  899.  But  while  this 
was  a  general  rule  and  is  still  regarded  as  controlling  by  some  courts, 
many  exceptions  have  established  themselves  in  modern  times.  Thus  a 
lunatic  was  not  allowed  to  disaffirm  a  contract  for  necessaries. ,  Subse- 
quently It  was  held  in  a  line  of  cases  that  where  the  lunatic  was  not 
known  to  be  of  unsound  mind  and  had  not  been  so  declared  by  the  courts 
and  the  consideration  had  been  used  and  enjoyed  by  him,  the  contract 
was  voidable  only.  As  a  consequence  restitution  of  the  consideration 
was  Imposed  as  a  condition  (though  not  necessarily  a  precedent  one)  of 
relief.  Behrens  v.  McEenzie,  28  Iowa,  833;  Ashcraftv.  DeArmond,  44 
Iowa,  229;  Abbott  v.  Creal,  56  Iowa,  175;  Wilder  v.  Weakley,  84  Md.  181 ; 
Somers  ».  Pumphrey,  24  Ind.  231;  Crouse  v.  Holman,  19  Ind.  80;  Mussel- 
man  v.  Craven,  47  Ind.  1 ;  Fay  v.  Burdit,  81  Ind.  483;  Copenrathv.  Krenly, 
83  Ind.  18;  McLain  v.  Davis,  77  Ind.  419;  Northwestern  Mut.  Ins.  Co.  v. 
Blankenshlp,  94  Ind.  535;  48  Am.  Rep.  185;  Bayer  v.  Berryman,  128  Ind. 
451 ;  24  N.  E.  Rep.  249;  Jackson  v.  Gumaer,  2  Cowen,  552 ;  Chew  v.  Bank, 
14  Md.  299;  Grlbben  v.  Maxwell,  34  Kan.  8;  Myers  v.  Enabe,  51  Kan. 
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5.  Oonvicte.— A  convict  (<.  e.,  one  sentenced  to  death  or  penal  servi- 
tude for  treason  or  felony  (n))  is  Incapable,  until  the  expiration  of  his 
sentence,  or  until  his  death  (o),  of  alienating  or  charging  his  property; 
and  therefore  he  is  Incapable  of  declaring  a  trust  of  it,  at  all  events  by 
an  act  inter  vivos.  This  incapacity,  however,  is  suspended  for  any 
period  during  which  the  convict  may  be  at  large  under  a  ticket  of 
leave  (p). 

6.  Aliens. —  By  the  Statute  83  Vict.  c.  14,  aliens  are  placed  In  the 
same  position  as  natural  born  subjects  with  regard  to  the  acquisition 

(n)  S3  A  84  Vict  o.  28,  s.  6. 

(o)  Ib./s.  7  and  8.    Qwere,  whether  this  act  would  prevent  a  convict  making  a 
valid  will. 
(p)  lb.  s.  80. 


570;  88  Pac.  Bep.  602;  Burnham  v.  Kldwell,  118  III.  425;  Elkin  ©. 
McCrackin,  1  Phlla.  584;  Allis  v.  Billings,  6  Mete.  415;  Wait  v.  Maxwell, 
5  Pick.  217;  Baldwin  v.  Oolde,  88  Hun,  115;  84  N.  T.  Supp.  587;  Beggan 
v.  Greene,  80  N.  C.  286.  These  cases  cannot  be  harmonized  with  those 
based  upon  the  precedent  set  by  Dexter  v.  Hall,  supra.  On  the  one 
hand  it  is  said,  as  in  that  case,  that  in  contracts  by  lunatics  the  essential 
element  of  all  contracts — assent  —  is  wanting,  that  therefore  the  use  of 
the  term  voidable  is  misapplied  in  relation  to  such  contracts,  since  the 
word  implies  the  existence  of  some  contract  however  imperfect  and 
defeasible.  The  trend  of  modern  decisions  seems  to  be  in  the  direction 
of  holding  the  deed  or  contract  of  alunatic  voidable  only.  If  the  insanity 
is  known  or  the  contract  entered  into  after  office  found,  the  transaction 
Is  entirely  void  and  restitution  cannot  be  demanded.  Crawford  o. 
Scovell,  94  Pa.  SU  48;  89  Am.  Bep.  766;  New  England  L.  &  T.  Co.  v. 
8pltleT,  54  Kan.  560;  88  Pac.  Bep.  799.  Where  a  gift  is  made  by  a  lunatic, 
the  donee  holds  as  trustee  for  him.  Teegarden  v.  Lewis  (Ind.),  85  N.  E. 
Bep.  24. 

As  to  the  degree  of  mental  deficiency  which  will  taint  a  contract,  it  is 
impossible  to  do  more  than  Indicate  the  general  rule  that  insanity  which 
is  not  of  a  type  to  affect  business  capacity  will  not  invalidate  a  contract. 
Searly  v.  Oalbralth,  78  111.  269.  Thus  a  person  may  be  so  incapable  of 
taking  care  of  himself  and  of  restraining  his  appetites,  as  to  require  a 
guardianship  for  his  property.  Yet  he  may  make  a  valid  disposition 
thereof  by  will.  Slinger  v.  Calverly,  72  Wis.  22;  87  N.  W.  Bep.  236. 
The  sanity  to  give  validity  to  a  testamentary  disposition  must  exist  as 
well  at  the  execution  as  at  the  dictation  of  a  will.  In  re  Hoover,  19  D. 
C.  495.  If  at  the  time  of  an  agreement  for  a  conveyance,  the  party  so 
agreeing  is  sane,  insanity  or  incompetence  by  intoxication  at  the  time 
promised  for  the  execution  of  the  contract,  will  afford  no  defense. 
Bevin  v.  Powell,  88  Mo.  865;  11  Mo.  App.  216;  Page  v.  Erekey,  68  Hun, 
629;  17N.Y.  Supp.  764. 
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and  alienation  of  property.  As,  however,  the  act  is  not  retrospective, 
it  would  seem  that  aliens  who  acquired  lands  by  devolution  before  the 
act  are  not  protected,  and  might  still  be  dispossessed  by  the  crown  (g). 


Article  13. 
Who  may  be  Beneficiaries. 

Who  may  be  Beneficiaries. —  (1)  Every  person  who  is 
capable  of  holding  property  may  lawfully  be  a  beneficiary 
under  a  trust  (r). 

(2)  A  trust  (which  is  not  a  charitable  trust  («)  )  toper- 
form  certain  duties  which  are  of  no  benefit  to  any  human 
being,  is  (semble)  not  enforceable  (I),  although  it  may  be 
valid  if  the  trustee  desires  to  perform  it,  unless  it  trans- 
gresses the  rule  against  perpetuities  (u).  If  the  trustee 
does  not  perform  it  there  is  a  resulting  trust  of  the 
unapplied  property. 

Illustrations. 

1.  Corporations. —  A  corporation  cannot  be  cestui  que  trust  of  lands 
without  license  under  the  Mortmain  Acts;  for  without  such  license 
it  cannot  hold  lands,  and  therefore  cannot  take  through  the  medium  of  a 
trust. 

2.  Aliens. —  Similarly,  before  the  act  38  Vict.  c.  14,  an  alien,  as  he 
could  hold  property  against  everyone  except  the  crown,  could  also  be 
a  beneficiary  of  land  as  against  everyone  except  the  crown  (v) .    Bat  as 

(9)  See  Sharpe  v.  St.  Sauveur,  7  Oh.  App.  851 ;  Calvin's  ease,  7  Rep,  49. 

(r)  Lewln,40. 

(«)  Trusts  may  be  charitable  although  not  directly  benefiting  hnman  beings; 
ex.  gr.  trusts  for  providing  a  home  for  lost  dogs,  trusts  for  the  protection  of  animals 
liable  to  vivisection.  Re  Douglas,  Obert  v.  Barron,  85  C.  D.  472;  and  trusts  for 
repairing  a  church  or  churchyard,  Re  Vaughan,  Vaughan  y.  Thomas,  33  O.  D.  187. 

(0  Richard  v.  Robson,  81  B.  244;  Lloyd  v.  Lloyd,  2  Sim.,  N.  8.  255;  Thompson 
V.  Shakespeare,  Johns.  612;  Fowler  v.  Fowler,  33  B.  616;  Fisk  v.  Att.-Gen.,  4  Eq.  521; 
Murder  v.  Bullock,  14  Eq.  45;  Dawson  v.  Small,  14  Eq.  104;  and  per  North,  J.,  in  Re 
Dean,  41  C.  D.  556;  and  see  pp.  89-91,  supra. 

(u)  Re  Dean,  ubl  supra,  at  p.  557. 

(«)  Barrow  v.  Wadkin,  24  B.  1 ;  Ritson  v.  S tardy,  S  Sm.  &  Giff.  230;  Sharpe  V.  St. 
Saoeur,  7  Ch.  351. 
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he  could  not  take  a  legal  estate  by  operation  of  law,  so  likewise  he  could 
not  be  a  beneficiary  by  act  of  law  (x).  As  the  above  act  is  not  retro- 
spective, it  wonld  seem  that  aliens  who  acquired  lands  anterior  to  the 
passing  of  the  act,  are  not  protected  by  it,  and  that  the  crown  is 
entitled  to  all  lands  of  which  they  are  beneficiaries  (j/).1 

(x)  Calvin'*  case,  7  Bep.  49.  (y)  Sharpev.  St,  Savew,  supra. 

1  Aliens. —  At  common  law  an  alien  could  not  take  nor  hold  lands  by 
descent.  Having  no  heritable  blood,  he  could  neither  take  nor  transmit 
realty  by  descent.  He  could  take  but  not  hold,  using  the  words  technic- 
ally, by  purchase,  the  estate  vesting  as  against  any  one  save  the  king, 
And  until  office  found  his  title  thus  acquired  was  good  as  against  the 
world.  Fairfax  v.  Hunter,  7  Cranch,  60S;  Levy  v.  McCartel,  6  Pet.  108; 
Orr  v.  Hodgson,  4  Wheat.  453;  Gouvernear  v.  Robertson,  11  Wheat.  832; 
Smith  t7.  Zanee,  4  Ala.  99;  Montgomery  v.  Dor  Ion,  7  N.  H.  475;  Hunt  v. 
Warnlcke,  Hard.  61;  Stevenson  v.  Dunlap,  7  T.  B.  Mon.  134;  Paul  v. 
Ward,  4  Dev.  247;  Vaux  v.  Nesbit,  1  McCord  Ch.  352;  McCreery  v.  Allen- 
der,  4  Har.  &  M.  408;  Williams  v.  Wilson,  Mart.  &  Y.  248;  Scanlan  v. 
Wright,  13  Pick.  523;  Mooers  v.  White,  6  Johns.  Ch.  360;  Munro  v.  Mer- 
chant, 28  N.  Y.  9;  Williams  v.  Bennet,  1  Tex.  Civ.  App.  498;  20  S.  W. 
Rep.  856.  He  may,  therefore,  mala  tain  an  action  for  the  recovery  of 
land  acquired  by  purchase.  Bradstreet  v.  Supervisors,  13  Wend.  546. 
The  doctrine  as  stated  above  prevails  in  equity,  so  that  a  beneficiary 
under  a  trust  deed  will  be  entitled  to  assert  his  interest  against  any 
one  save  the  State.  Cross  v.  De  VaUe,  1  Cliff.  282;  1  Wall.  8.  A  dis- 
tinction has  been  suggested  between  trusts  executed  and  trusts  execu- 
tory, it  being  urged  that  equity  will  do  no  act  to  perfect  the  rights  of  an 
alien.  The  question  was  discussed  obiter  in  Hubbard  v.  Goodwin,  8 
Leigh,  492,  and  the  court  Intimated  that  at  the  instance  of  the  State 
equity  will  declare  a  trust  in  favor  of  an  alien  to  inure  to  the  benefit  of 
the  State,  unless  the  estate  rests  in  fieri,  "  for  until  the  purchase  is 
complete  by  the  execution  of  a  conveyance,  there  is  a  locus  penetentiae  of 
which  the  parties  may  avail  themselves.  *  *  *  If  it  should  not  be 
communicated,  there  would  be  no  offense  against  the  policy  of  the  law." 
To  the  effect  that  an  alien  can  not  enforce  a  trust  of  land  in  his  favor 
see  Hubbard  v.  Goodwin,  3  Leigh,  492;  Atkins  v.  Kron,  5  Ired.  Eq.  207; 
Leggett  v.  Dubois,  5  Paige,  114;  Hannekln  t>.  Clayton,  2  Woods,  336. 

Generally,  however,  the  States  have  passed  enabling  acts  empowering 
aliens  to  take  and  hold  by  descent,  grantor  purchase,  as  if  native  citizens, 
and  thus  the  matter  stood  till  recently,  for  reasons  of  conceived  public 
policy,  several  of  the  States  have  passed  stringent  laws  against  alien 
ownership  of  realty.  Thus  in  Oregon  by  the  constitution,  no  Chinaman 
can  own  real  estate.  California  and  Kansas  have  a  prohibition  directed 
against  non-resident  aliens.  Idaho,  Illinois,  Iowa,  Missouri,  Texas  and 
Minnesota  have  passed  similar  statutes  as  did  also  Colorado  by  a  statute 
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3.  Married,  women.— Although,  by  recent  legislation,  married  women 
are  as  capable  of  holding  property  as  other  people,  they  were  not, 
previously  to  1888,  in  so  favourable  a  position.  At  common  law,  the 
husband  was  entitled  to  all  his  wife's  personal  chattels  in  possession ;  to 
the  rents  and  profits  of  her  freeholds  during  their  joint  lives ;  to  all  her 
choses  in  action  which  he  should  reduce  into  possession  during  the  mar- 
riage; and  to  all  her  leaseholds.  But  if  he  did  not  reduce  the  choses  in 
action  into  possession,  or  dispose  of  the  leaseholds  during  the  marriage, 
they  reverted  to  the  wife  if  she  survived  him.  Courts  of  equity,  how- 
ever, in  this  instance,  did  not  follow  the  law,  but  invented  that  peculiar 
equitable  estate  known  as  a  '*  separate  use."  Property,  therefore,  which 
is  settled  In  trust  for  a  woman  for  her  separate  use,  is  freed  from  the 
jus  marltl;  and  with  regard  to  it  a  married  woman  is  regarded  as  a  feme 
sole.  She  may  dispose  of  it  without  her  husband's  consent,  either  by 
act  inter  vivos,  or  by  will  (*) ,  unless  she  be  by  the  trust  restrained  from 
anticipation.  In  the  latter  case  she  cannot  dispose  of  it  at  all  without 
the  sanction  of  the  Court,  which  may,  however,  be  obtained  where  it  is 
clearly  for  her  interest,  on  summons  under  sect.  89  of  the  Conveyancing 
and  Law  of  Property  Act,  1881. 

(*)  Peacock  v.  Monk,  2  Yes.  sen.  190;  Taylor  v.  Meads,  84  L.  J.,  Ch.  908. 

in  1887  which  was  repealed  in  1891.  Arizona  restricts  the  power  of  non~ 
resident  owners  to  hold  real  estate  to  820  acres.  The  act  of  Congress  of 
March  3d,  1887,  prohibits  aliens  from  holding  real  estate  in  the  District 
of  Columbia. 

As  to  alien  friends  and  alien  enemies,  Story,  J.,  in  Fairfax  v.  Hunter, 
7  Cranch,  626,  declares  that  there  is  no  admitted  legal  difference  in 
respect  to  their  general  rights  and  disabilities  in  this  regard.  True,  the 
property  of  an  alien  enemy  during  war  is  subject  to  confiscation,  jure 
belli,  but  this  does  not  affect  the  capacity  to  take  and  purchase.  Upon 
the  cessation  of  war,  the  suspended  rights  of  the  alien  revive.  Crutcher 
t7.  Hood,  4  Bush,  860;  Roach  v.  Hudson,  8  Bush,  410;  Buford  v.  Speed, 
11  Bush,  888. 

A  resulting  trust  will  not  be  declared  in  favor  of  an  alien.  Leggett  r. 
Dubois,  5  Paige,  114;  Phillips  v.  Crammond,  2  Wash.  C.  Ct.  441;  Zun- 
dell  v.  Gess,  73  Tex.  144;  9  S.  W.  Bep.  879.  But  though  a  resulting 
trust,  as  upon  purchase  money  paid  by  an  alien,  is  denied,  a  lien  upon 
the  land  to  that  extent  will  be  enforced,  there  being  nothing  to  prevent 
the  enforcement  of  a  lien  in  favor  of  an  alien. 
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Article    14. 

When    Voidable  for  Failure  of  Consideration,  Mistake 

or   Fraud. 

When  Voidable  for  Failure  of  Consideration,  Mistake 
or  Fraud. —  The  Court  will  cancel  a  trust  at  the  suit  of  the 
settlor  or  his  representatives  (a),  if : 1  — 

(a)  Andmrmm  v.  EUworih,  Glff.  164;  Tyars  v.  AUopt  87  W.  R.  839;  Morley  v. 
Lougknan,  (1898)  1  OIL  786. 

1  Validity  as  between  settlor  and  beneficiary—  In  general  irrevocable 
unless  power  reserved. —  Aubuchont?.  Bender,  44  Mo.  560;  Dean  o.  Adler, 
30  Md.  147;  HUdreth  v.  Elliott,  S  Pick.  298;  Belknap  v.  Belknap,  128 
Mass.  14;  Keys  v.  Carleton,  141  Mass.  45;  Fellow's  Appeal,  98  Fa.  St. 
470;  Twlning's  Appeal,  97  Pa.  St.  36;  Burkholder's  Appeal,  105  Fa.  St. 
81;  Beldy  v.  Small,  154  Fa.  St.  505;  26  Atl.  Bep.  602;  Cobb  v.  Knight,  74 
Me.  258;  Mlnot  9.  TUton,  64  N.  H.  618;  10  Atl.  Bep.  682;  Sargent  t>. 
Baldwin  (Vt.),  18  Atl.  Bep.  854;  Barber  v.  Barber,  49  Vt.  218;  Howard 
v.  Howard  (Vt.),  14  Atl.  Bep.  702;  Riddle  v.  Cutter,  49  Iowa,  547;  Hell- 
man  v.  Mc Williams,  70  Cal.  449;  11  Pac  Bep.  659;  Jones  v.  Byland,  23 
Wkly.  Law  Bui.  151;  Beekman  o.  Hendrickson  (N.  J.  Eq.),  21  Atl.  Bep. 
567;  Ewing  v.  Warner,  47  Minn.  446;  50  N.  W.  Bep.  608;  E wing  v. 
Jones,  180  Ind.  247;  29  N.  E.  Bep.  1057;  Hutchinson  v.  Tyndall,  8  N.  J. 
Eq.  857;  Sowerbye  v.  Arden,  1  Johns.  Ch.  240;  Mc  Arthur  v.  Gordon,  51 
Hun,  511;  4  N.  Y.  Sapp.  584;  Parker  v.  Allen,  14  N.  T.  Sapp.  265;  Van 
Hess  v.  Mackaye,  186  N.  T.  114;  82  N.  E.  Bep.  615.  The  fact  that  the 
settlor  reserves  an  interest  daring  life  and  gives  a  future  benefit  in  the 
property  to  other  persons  does  not  establish  an  implied  right  of  revoca- 
tion. Beese  v.  Ruth,  18  Serg.  &  B.  481 ;  Eckman  v.  Eckman,  68  Fa.  St. 
460;  Fellow's  Appeal,  98  Pa.  St.  470.  But  where  the  instrument  though 
In  form  a  deed,  is  in  the  nature  of  a  testamentary  disposition  it  is,  like  a 
will,  revocable.  Turner  v.  Scott,  51  Fa.  St.  126;  Frederick's  Appeal, 
52  Fa.  St.  888;  Rick's  Appeal,  105  Fa.  St.  528;  Kelsey  t>.  Cooley,  58  Hun, 
601;  11  N.  Y.  Supp.  745.  But  the  rule  of  irrevocability  cannot  be 
evaded,  by  construing  an  executed  absolute  settlement  as  a  testamentary 
disposition.  Kopp  v.  Gunther,  95  Cal.  68;  80  Pac.  Bep.  80;  Townsend 
v.  Allen,  59  Hun,  622;  18  N.  Y.  Supp.  73;  Massey  v.  Huntington,  118  111. 
80.  A  withdrawal  of  a  trust  deposit  in  bank  and  investment  in  the 
settlor's  name  is  ineffectual  to  operate  a  revocation.  Petition  of  Atkin- 
son, 16  B.  I.  413;  16  Atl.  Bep.  702;  Sayre  v.  Weil,  94  Ala.  466;  10  So. 
Bep.  546.    The  trustee  cannot  revoke  an  express   trust  by  quit-claim 

■ 
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a.  The  very  object  with  which  the  trust  was  created  has 
ceased  to  exist  (6)  ;  or  1 

(6)  See  Euery  v.  Cowland,  28  0.  D.  191 ;  Bond  v.  Wdiford,  82  C.  D.  288. 


deed  or  otherwise  without  the  beneficiary's  consent.    Cobb  v.  Knight,  74 
Me.  253;  Ewing  t>.  Shanahan,  113  Mo.  188;  20  S.  W.  Rep.  1065. 

1  Validity  as  between  settlor  and  beneficiary. — When  the  object  of 
the  trust  ceases,  the  trust  itself  may  fall.  Culbertson's  Appeal,  76  Pa- 
st. 145;  Schessinger  v.  Mallard,  70  Cal.  826;  Ex  parte  Stone,  138  Mass. 
476;  Mitchell  v.  Mitchell,  85  Miss.  108.  Bat  the  entire  object  mast  have 
failed.  Brandenburg  v.  Thorndike,  139  Mass.  102;  Nichols  v.  Rogers, 
189  Mass.  146.  A  trust  to  enable  a  widow  to  support  her  children  falls 
on  remarriage.  Fox  v,  Storrs,  75  Ala.  265.  So  a  trust  by  a  judgment 
creditor  to  pay  himself  and  for  certain  other  purposes  for  the  debtor's 
benefit,  falls  by  the  assignment  of  the  judgment  liens  to  the  debtor. 
Carter  v.  Hongh,  86  Va.  668;  10  S.  E.  Rep.  1063.  Where  the  wife  of  an 
assignor  for  the  benefit  of  creditors  executes  a  trust  of  her  separate 
property  for  such  of  his  creditors  as  should  accept  the  assignment  on 
certain  conditions,  the  trust  as  to  them  fails  on  the  assignment's  being 
set  aside.  Witt  v.  Carroll,  87  S.  C.  888;  16  S.  E.  Rep.  130.  That  a  trust 
may  be  terminated  on  the  consent  of  all  parties  see  Culbertson's  Appeal, 
76  Pa.  St.  146.  In  re  Thompson's  Estate,  10  Pa.  Co.  Ct.  Rep.  472;  In 
re  Selfe's  Estate,  11  Pa.  Co.  Ct.  Rep.  27;  Kennedy  v.  Badgett,  19  S.  C. 
591;  Bowditcht?.  Andrews,  8  Allen,  839;  Inches  v.  Hill,  106  Mass.  570; 
Lent  v,  Howard,  89  N.  Y.  169,  contra,  is  decided  upon  the  New  York 
Statute.    See  further  on  this  point  Article  57,  post. 

A  common  illustration  of  the  doctrine  of  the  text  is  found  in  trusts 
for  married  women  where  the  sole  object  of  the  trust  is  to  protect  the 
trust  property  from  the  marital  rights  of  the  husband  and  where  by  the 
death  of  the  husband  or  for  other  reasons  the  protection  is  not  longer 
needed.  The  rule  was  established  in  Missouri  in  the  case  of  Roberts  v. 
Mosely,  51  Mo.  285,  In  which  Wagner,  J.,  speaks  of  it  as  "  established 
law."  The  following  are  some  of  the  cases  in  point  in  this  question :  Lep- 
tropv.  Holmes,  1  Ga.  831;  Morgan  v.  Moore,  3  Gray,  323;  Sleerey  o.  Rice, 
27  Pa.  St.  75;  Bush's  Appeal,  27  Pa.  St.  85;  Mercier  v.  West  Kansas  Land 
Co.,  72  Mo.  495;  Ellis  v.  Fisher,  3  8 need,  281;  Koenig's  Appeal,  57  Pa. 
St.  352  (trust  terminated  by  divorce) ;  Rea  v.  Carrel,  13  Phila.  Rep.  159; 
Snelling  v.  Lamar  (S.  C),  10S.E.  Rep.  825;  Coughlin  t>.  Seago,  53  Ga. 
250.  The  conveyance  in  such  a  case  to  the  trustee  in  fee  does  not  alter 
the  rule.  Pillow  v.  Wade,  31  Ark.  678.  In  Baker  v.  Nail,  59  Mo.  265,  a 
distinction  is  drawn  as  to  a  trust  to  protect  the  wife  from  her  husband's 
marital  rights,  and  a  trust  to  a  husband  for  the  use  of  his  wife  and  chil- 
dren. In  such  a  case  the  court  hold  the  trust  not  discharged  by  the 
wife's  death  but  that  the  husband  still  retained  the  right  to  supervise 
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/?.  The  settlement  was  executed  in  ignorance  or  mistake 
as  to  its  effect  (c);  or 

;%  Fraud  or  undue  influence  has  been  exercised  to 
induce  the  settlor  to  create  the  trust  (d);  1 

Provided  the  settlor  has  not  (in  the  two  latter  cases) 
acquiesced  in  or  acted  upon  the  settlement  after  the  influence 
has  ceased,  or  after  he  has  become  aware  of  the  legal  effect 
of  it  (e) ;  and  that  the  status  of  the  parties  has  not  been 
irrevocably  altered  as  part  of  the  transaction  (/). 

As  stated  In  Article  8  (supra),  where  a  trust  has  once  been  perfected 
or  declared,  and  does  not  rest  infieriy  the  court  will  enforce  it  against  the 
settlor  and  his  representatives,  notwithstanding  that  it  may  have  been 
entirely  voluntary  on  his  part.  Bat  although  that  is  so,  a  trust,  like  a 
contract,  wiU  be  canceled  in  equity  for  fraud,  mistake,  or  total  failure 
of  the  object  for  which  it  was  created. 

For  some  years,  indeed  until  quite  recently,  it  was  considered  that, 


(o)  PMZHptv.  MfutUngs,!  Ch.  App.  244;  Fanshawe  v.  Welsby,  80  B.  848;  and  see 
at  to  mistake  where  a  provision  for  daughters  was  omitted  by  the  engrossing  clerk. 
Be  JkmkU,  1 C.  D.  876;  and  see  Clarke  v.  Girdwood,  7.  O.  D.  9. 

(d)  Oemond  v.  Fitzroy,  8  P.  W.  129;  Muguerdnv.  Baseley,  14  V.  278;  Dentv.  Bennett, 
4  M.  &  0. 277 ;  Hoghton  v.  Hoghton,  15  B.  299;  Cooke  ▼.  Lamotte,  16  B.  281. 

<«)  Denies  v.  DavUe,  9  Bq.  468,  and  oases  cited;  AUcard  v.  Skinner,  86 O.  D.  146. 

(/)  Johnston  v.  Johnston,  25  L.  T.  76. 


the  Interests  of  the  children  which  he,  as  trustee,  was  required  to  pro- 
tect. In  the  case  of  Winchester  v.  Machen,  75  Md.  588 ;  23  Atl.  Rep.  956, 
a  trust  by  a  husband  and  wife  for  the  wife's  benefit  provided  for  a  recon- 
veyance to  the  wife  if  her  husband  should  die  first  '*  and  being  discov- 
ert.9' The  husband  died  first  and  the  wife  asked  for  the  reconveyance, 
which  the  trustee  refused.  Thereafter  she  remarried.  It  was  held  that 
the  trust  terminated  at  her  husband's  death  and  that  her  remarriage  cut 
no  figure  as  it  was  as  against  the  first  husband  that  the  trust  was  created. 
Of  course  the  whole  question  is  one  of  intent,  in  such  a  case,  as  a  sepa- 
rate use  could  In  terms  be  made  continuous  through  several  marriages. 
A  good  illustration  of  the  doctrine  of  the  cessation  of  a  trust  with  the 
attainment  of  its  end,  is  afforded  by  Nightingale  t>.  Nightingale,  13 
R.  I.  118,  where  a  trust  was  declared  by  a  husband  and  wife  for  her 
benefit.  Afterward  the  State  passed  laws  which  in  a  great  measure 
afforded  married  women  a  much  greater  measure  of  protection  in  their 
property  rights,  and  on  her  application  the  trust  was  discharged. 

i  Validity  as  between  settlor  and  beneficiary — Fraud  or    mis- 
take.—  See  notes  in  this  article,  post. 
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where  a  trust  was  voluntary,  and  the  settlor  invoked  the  aid  of  the  court 
to  set  it  aside,  the  onus  was  immediately  cast  on  the  beneficiaries  of 
showing  that  all  thev  provisions  of  the  settlement  were  proper  and  usual, 
or,  that  if  there  were  any  unusual  provisions,  they  were  brought  to  the 
knowledge  of,  and  were  understood  by,  the  settlor  (g) ;  and  in  particu- 
lar, the  absence  of  a  power  of  revocation  was  considered  to  be  fatal 
unless  it  could  be  conclusively  shown  that  the  settlor  had  been  advised 
to  insert  one,  and  had  deliberately  elected  not  to  do  so  (K).  This  view 
was,  however,  dissented  from  by  the  Court  of  Appeal  in  Hall  v.  HaU  (Q» 
and  by  the  late  Sir  George  Jessel,  M.  L.,  in  Dutton  v.  Thompson  (*),  and 
appears  to  be  no  longer  law.  In  the  latter  case  the  late  M.  B.  said: 
"  I  emphatically  disagree  with  the  ground  on  which  some  judges  have 
set  aside  voluntary  settlements,  namely,  that  there  were  provisions  in 
them  which  were  not  proper  to  be  Inserted  in  such  settlements.  It  is 
not  the  province  of  a  Court  of  Justice  to  decide  on  what  terms  or  con- 
ditions a  man  of  competent  understanding  may  choose  to  dispose  of  his 
property.  If  he  thoroughly  understands  what  he  is  about,  it  is  not  the 
daty  of  a  Court  of  Justice  to  set  aside  a  settlement  which  he  chooses 
to  execute,  on  the  ground  that  It  contains  clauses  which  are  not  proper. 
No  doubt  if  the  settlement  were  shown  to  contain  provisions  so  absurd 
and  Improvident  that  no  reasonable  person  would  have  consented  to 
them,  or  if  provisions  were  omitted  that  no  reasonable  persons  would 
have  allowed  to  be  omitted,  that  is  an  argument  that  he  did  not  under- 
stand the  settlement.  But  in  no  other  way  would  it  be  a  reason  for  setting 
it  aside."  This  case,  coupled  with  HaU  v.  Hall  (Z),  Phillips  v.  Mul- 
Ungs  (m),  and  Henry  v.  Armstrong  (n),  must  be  taken  to  have  definitely 
overruled  the  previous  decisions  In  Coutts  v.  Aoworth  (o),  WoUaston  v. 
Tribe  (o),  and  Everitt  v.  Everitt  (o),  and  to  have  left  the  onus  of  showing 
mistake,  fraud,  or  undue  Influence  upon  the  settlor  In  all  cases,  except 
those  In  which  the  provisions  of  the  settlement  are  so  absurd  as  to 
raise  a  presumption  that  no  sane  person  would  have  agreed  to  them 
knowingly,  and  except  cases  in  which  the  beneficiary  occupied  at  the 
date  of  the  settlement  a  fiduciary  position  towards  the  settlor,  in  which 
latter  there  is  a  strong  prima  facie  presumption  of  undue  influence 
which  casts  the  onus  of  supporting  the  settlement  on  the  beneficiary  (p). 

(0)  Phillips  v.  MuUingt,  snpra. 

(h)  Coutts  v.  Acworth,  8  Eq.  668;  WoUaston  v.  Tribe,  9  Eq.  44;  Everitt  v.  Everitt,  10 
Eq.  405. 

(0  8  Oh.  App.  480. 

(*)  230.1).  278. 

(J)  8  Oh.  App.  480. 

(m)  7  Oh.  App.  244. 

(n)  18  0.  D.  668,  infra,  p.  117. 

(o)  Ubl  supra. 

(p)  Hugaenin  v.  Baseley,  14  V.  278;  HyUon  v.  Hylton,  2  V.  647;  Hunter  ▼.  Atkins* 
8  M.  A  K.  118;  Tate  ▼.  Williamson,  2  Ch.  App.  66;  AUeard  v.  Skinner,  W  O.  D.  146; 
Morley  v.  Laughnan,  (1838)  1  Ch.  786;  and  see  Illustrations,  Infra. 


VOIDABLE  FOB  MI8TAKB,   FBAUD,   ETC.  101 


Illustrations. 

1.  Total  failure  of  consideration.—  In  the  recent  case  of  Essery  v. 
Cowterd  (g),  by  a  settlement  executed  in  1877,  In  consideration  of  a  then 
intended  marriage,  it  was  declared  that  a  sum  of  stock,  the  property  of 
the  intended  wife,  which  had  been  transferred  by  the  intended  wife  to 
trustees,  should  be  held  by  them  on  trust  for  her  benefit  and  that  of  the 
intended  husband,  and  the  Issue  of  the  intended  marriage.  The  marriage 
was  not  solemnized,  but  the  parties  cohabited  without  marriage,  and  three 
children  were  born.  In  1883  an  action  was  brought  by  the  father  and 
mother  of  these  children  against  the  trustees  to  have  it  set  aside;  and  it 
was  held  that  the  contract  to  marry  having  been  absolutely  put  an  end  to, 
the  court  could  cancel  the  settlement.  A  similar  decision  was  arrived  at 
in  the  more  recent  case  of  Bond  v.  Walford  (r),  where  an  Intended  mar- 
riage had  been  simply  broken  off.1 

2.  Mistake. —  Although  a  voluntary  trust  will  not  be  set  aside  or 
varied  for  the  mere  asking,  yet  when  the  settlor  can  show  that  he  mis- 
understood the  effect  of  it,  relief  will  be  given  him.  In  the  recent  case 
of  James  v.  Oonehman  (*)»  it  appeared  that  the  plaintiff  had,  by  a  volun- 
tary settlement  (made  with  the  object  of  protecting  himself  against 
extravagant  habits),  assigned  property  to  trustees,  upon  trust  for  him* 
self  for  life,  remainder  to  his  wife  (if  any)  for  life,  remainder  to  his 
issue,  and  in  default  of  issue  to  his  paternal  next  of  kin.  Mr.  Justice 
North,  while  refusing  to  set  aside  the  settlement,  thought  that  the  ulti- 
mate limitation  was  unusual,  and  that  the  settlor's  attention  was  not 
called  to  it,  and  that  he  did  not  understand  the  effect  of  it;  and  accord- 
ingly his  Lordship  ordered  the  settlement  to  be  rectified  so  as  to  give 
the  settlor  a  power  of  appointment  in  default  or  failure  of  issue.  His 
Lordship,  however,  was  careful  to  add:  " The  fact  that  a  usual  power 
was  omitted  here  would  not  weigh  with  me  in  the  least,  if  I  were  satis- 
fied that  the  omission  of  such  a  power  had  been  brought  to  the  attention 
of  the  settlor,  as  he  would  then  have  been  competent  to  Judge  for  him- 
self; but  It  seems  to  me  that  in  the  present  case  his  attention  was  not 
called  to  it."  * 

(?)  *8 CD.  191.  (r)  ttO.D.388.  (t)  99C.  D.21S. 

-  * 

1  Total  failure  of  consideration. —  In  Montgomery  o.  Sweeney,  85 
Ey.  55;  2  S.  W.  Bep.  568,  the  consideration  of  a  deed  of  trust  to  the 
settlor's  daughter  was  her  undertaking  to  take  care  of  him.  On  her 
death,  the  settlor's  relations  with  his  son-in-law  being  strained,  it  was 
held  that  the  consideration  had  failed  sufficiently  to  justify  the  court  in 
modifying  the  terms  of  the  settlement. 

*  Improvident  provisions  —  Powers  of  courts. —  Courts  of  chancery 
may  set  aside  voluntary  trusts,  without  powers  of  revocation,  on  the 
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3.  Where  a  person,  apparently  at  the  point  of  death,  executed  a  volun- 
tary settlement,  of  which  he  recollected  nothing,  which  was  never  read 


ground  of  improvidence.  Garnsey  v.  Mundy,  24  N.  J.  Eq.  243;  13  Am* 
Law  Reg.  895;  Martling  v.  Martling,  47  N.  J.  Eq.  122;  Russell's  Appeal, 
75  Pa.  St.  269;  Rick's  Appeal,  105  Pa.  St.  528;  Miskey's  Appeal,  107  Pa. 
SL  611;  Bristor  v.  Tasker,  185  Pa.  St.  110;  Ebert's  Appeal,  150  Pa.  St. 
261 ;  Aylsworth  v.  Whitcomb,  12  R.  I.  298.  But  the  mere  absence  of 
such  a  power  will  not  in  itself  justify  a  court  of  chancery  in  setting 
aside  the  settlement.  Parker  v.  Allen,  14  N.  T.  Supp.  265;  Viney  v. 
Abbott,  109  Mass.  SOO;  Sewall  v.  Roberts,  115  Mass.  262;  Keyeso.  Carle- 
ton,  141  Mass.  45;  Petition  of  Thurston,  154  Mass.  598;  Merrlman  v. 
Munson,  134  Pa.  St.  114.  In  Russell's  Appeal,  supra,  it  is  said  that  the 
absence  of  such  a  power  and  the  failure  of  the  settlor's  counsel  to 
advise  upon  it  "  are  circumstances  of  weight  when  joined  to  other  cir- 
cumstances tending  to  show  that  the  act  was  not  done  with  a  deliberate 
will  *  *  *  in  the  absence  of  a  certain  intent  to  make  the  gifts  irre- 
vocable, the  omission  of  a  power  to  revoke  is  prima  facie  evidence  of  a 
mistake  and  casts  the  burthen  of  supporting  the  settlement  upon  him 
who,  without  consideration  or  a  motive  to  benefit  him  or  protect  the 
donor,  claims  a  mere  gratuity  against  one  who  is  sui  juris  and  capable 
of  taking  care  of  his  own  estate."  Although  the  language  of  some  of 
the  English  cases  in  setting  aside  settlements  made  without  power  of 
revocation  is  rather  broad,  it  is  submitted  that  none  of  the  casee  go 
further  than  to  require  proof  of  honesty  on  the  part  of  the  donee  under 
certain  circumstances.  The  result  of  the  decisions  both  English  and 
American  is  conceived  to  be  this  —  that  the  absence  of  a  power,  of  revo- 
cation will  not  even  make  a  prima  facie  case  against  the  settlement, 
where  the  intent  of  the  settlor  to  make  the  settlement  irrevocable  is 
clear  and  this  even  though  there  is  an  apparent  absence  of  motive.  And 
where  there  appears  a  motive  for  the  irrevocable  nature  of  the  gift,  the 
absence  of  a  power  of  revocation  will  not  prejudice  the  donee's  right 
even  though  there  appear  no  certain  intent  to  make  the  settlement  irre- 
vocable. But  where  absence  of  certain  intent  to  make  the  settlement 
Irrevocable  is  joined  to  absence  of  motive  for  so  doing,  the  absence  of  a 
power  of  revocation  will  be  held  prima  facie  evidence  of  mistake. 

Courts  of  Chancery  have  inherent  power  upon  necessity  to  vary  the 
terms  of  a  trust.  Curtis  v.  Brown,  29  111.  201 ;  Rhoads  v.  Rhoads,  43  111. 
239;  Longwith  v.  Riggs,  123  111.  258;  Hale  v.  Hale,  146  111.  227.  In 
Conkling  v.  Washington  University,  2  Md.  Ch.  497,  a  power  to  raise 
money  out  of  rents  and  profits  was  by  judicial  construction  enlarged  to 
a  power  to  sell  and  mortgage,  an  Instance  of  virtual  modification  of  a 
trust,  though  nominally  one  of  liberal  Interpretation.  But  contra  see 
Rogers  v.  Dell,  6  Hill.  415;  Matter  of  Turner,  10  Barb.  552;  Lancaster!?. 
Dolan,  I  Rawle,  247.  In  Dunn  v.  Chambers,  4  Barb.  876,  it  is  expressly 
said  that  the  mere  inequality  of  a  bargain  will  not  authorize  a  court  of 
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to  him,  and  in  which  a  power  of  revocation  was  purposely  omitted  by  the 
solicitor,  on  the  ground  that  he  knew  the  variable  character  of  the  set- 
tlor, and  there  was  also  evidence  that  the  settlor  thought  that  he  was 
executing  the  settlement  in  place  of  a  will,  it  was  held  that  the  settle- 
ment was  revocable  («). 

4.  Even  where  there  is  valuable  consideration  given,  but  the  settlor  is 
infirm  and  ignorant,  and  there  is  reason  to  suppose  that  he  did  not  f  ally 
understand  the  transaction,  it  will  be  set  aside,  unless  it  be  proved  that 
full  value  was  given  (tt)  .* 

(0  Fatuhawe  v.  Webby,  80  B.  248;  Wood  v.  Cook,  40  0.  D.461;  Blake  v.  Power,  87 
W.  R.  461. 

(u)  Baker  v.  Monk,  88  B.  719 ;  Clark  v.  Malpae,  81  B.  80;  Linquate  v.  Ledger,  S  Glff. 
137;  and  see  (TRorkev.  BoUngbroke,  2  App.  Gas.  814;  and  Re  Fry, 40  O.  D.  104. 


equity  to  interfere  unless  there  Is  an  admixture  of  fraud,  undue  influence 
or  elements  of  a  kindred  nature. 

1  Mistake. —  A  somewhat  different  question  is  presented  when  relief 
is  sought  in  equity  upon  the  ground  of  mistake  in  or  ignorance  of  the 
law.  That  ignorance  of  the  law  excuses  no  one  is  an  established  princi- 
ple, but  except  in  criminal  law,  modern  decisions  seem  to  have  admitted 
important  qualifications.  There  is  some  difficulty  in  the  classification 
of  the  decisions  establishing  exceptions  to  the  general  rule.  In  Lawrence  * 
v.  Beaubien,  2  Baily,  623,  a  shadowy  distinction  is  drawn  between 
ignorance  of  and  mistake  in  law.  Perhaps  the  criticism  of  Mr.  Bishop 
is  not  far  from  the  mark,  in  noting  the  statement  of  some  of  the  decis-i 
ions,  that  equity  may  grant  relief  from  mistakes  of  law  under  excep- 
tional circumstances — that  in  these  cases  the  mistake  was  either 
incorrectly  called  one  of  law  or  else  the  real  ground  of  relief  was  the 
fraud  of  the  other  party.  As  to  the  general  rule  see  Lyon  v.  Richmond, 
2  Johns.  Ch.  56;  Shotwell  v.  Murray,  1  Id.  512;  Elliott  v.  Swartout,  10 
Pet.  137;  Norton  v.  Marden,  15  Me.  45;  Allen  v.  Galloway,  80  Fed.  Rep. 
466;  Hamblin  v.  Bishop,  41  Fed.  Rep.  74;  Slbert  v.  McAvory,  15  111. 
106;  Goterav.  Sanasack,  53  111.  456;  Calverly  o.  Harper,  40  III.  App.  96; 
Sears  v.  Li  land,  145  Mass.  277;  14  N.  E.  Rep.  411;  Fowler  v.  Black,  136 
111.  363;  26  N.  E.  Rep.  596;  Dinwiddle  v.  Self,  145  111.  290;  Hicks  v. 
Cody,  49  Ark.  425;  5  S.  W.  Rep.  714;  Shriverv.  Garrison,  80  W .  Va.  456; 
5  S.  E.  Rep.  660.  The  principle  upon  which  relief  against  real  or 
apparent  mistakes  of  law  is  afforded  are  best  illustrated  by  a  recital 
of  the  facts  of  each  case.  In  Full  man  v.  Curtis,  51  Me.  140, 
plaintiffs  being  ignorant  of  the  law  of  descent  and  distribution  and  con- 
sequently of  the  fact  that  they  were  the  heirs  of  A..,  conveyed  away  their 
interest  in  A.'s  estate.  The  mistake  was  said  to  be  a  mixed  one  of  law 
and  fact  and  relief  was  afforded.  In  Heacock  v.  Fly,  2  Harris,  540,  where 
a  settlement  was  made  for  the  benefit  of  a  married  woman  upon  the  exe- 
cution by  her  of  a  bond  and  mortgage  believed  by  the  parties  to  be  valid, 
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5.  Fraud.— Where  a  settlor  has  been  induced  by  fraud  to  make  a  set- 
tlement (whether  voluntary  or  based  upon  value),  it  will  not  be  en- 

this  bond  and  mortgage  being  void  in  law,  the  court  allowed  the  settlor 
to  rescind.  In  Gross  v.  Leber,  47  Pa.  St.  620,  which  contains  a  review 
of  American  cases,  a  distinction  is  drawn  between  mere  mistakes  of  law 
and  a  mistake  of  fact  superinduced  by  mistake  of  law.  This  case  is  fol- 
lowed by  Wheelen's  Appeal,  70  Pa.  St.  410,  and  Russell's  Appeal,  75 
Pa.  St.  469.  In  Canedy  v.  Marcy,  13  Gray,  878,  a  scrivener  attempted 
in  pursuance  of  instructions  from  the  parties  to  draw  a  deed  from  an 
heir  of  his  undivided  share  in  land  of  his  ancestor  excepting  one  certain 
undivided  third,  being  that  part  assigned  or  reserved  to  be  assigned  as 
the  widow's  dower.  By  an  error  of  law  the  scrivener  excepted  only  the 
widow's  right  of  dower.  Shaw,  C.  J.,  held  that  this  was  a  mistake  in 
tbe  legal  effect  of  a  description  in  a  deed  which  might  be  relieved  against. 
See  also  Holdsworth  v.  Tucker,  148  Mass.  869;  Goode  v.  Riley,  158  Mass. 
585.  In  Sparks  v.  Pitman,  57  Miss.  511,  an  agreement  was  made  whereby 
to  avoid  a  public  sale  under  deed  of  trust,  the  grantor  therein  conveyed 
to  the  grantee,  receiving  a  discharge  of  the  indebtedness.  His 
wife  did  not  join  in  the  deed,  which,  as  it  covered  homestead  prop- 
erty, was  consequently  Invalid.  In  a  bill  brought  by  the  creditor  it 
was  held  that  as  the  original  agreement  was  not  carried  out,  the  creditor 
was  entitled  to  be  restored  to  his  rights  under  the  deed  of  trust.  In 
Evants  ».  Strode,  11.  Ohio,  480,  relief  was  afforded  where  a  quit-claim 
deed  was  executed  and  a  warranty  intended.  In  Champlln  v.  Layton,  1 
Edw.  Ch.  467,  vendors  sold  to  A.  the  whole  beneficial  ownership,  as  they 
supposed,  in  certain  land.  It  afterwards  turned  out  that  by  a  previous 
deed  to  B.,  they  had  by  error  as  to  its  effect  granted  a  right  of  way  by 
implication  over  the  same  land.  A.  was  held  entitled  to  have  his  pur- 
chase money  refunded.  In  Green  v.  Ry.  Co.,  12  N.  J.  Eq.  165,  a  land 
owner  executed  an  absolute  deed  of  a  part  of  his  land  to  a  railroad  com- 
pany under  the  impression  that  it  would  not  affect  his  right  to  have  a 
wagon  way  made  under  the  part  of  it  crossed  by  the  tracks.  The  deed 
was  reformed,  but  the  facts  under  which  the  deed  was  procured 
were  Indicative  of  a  measure  of  overreaching.  See  same  case, 
15  N.  J.  Eq.  469.  In  Macknet  v.  Macknet,  29  N.  J.  Eq.  55, 
it  was  held  that  a  widow's  election  to  take  her  dower  instead 
of  a  legacy,  made  under  mistake  as  to  her  legal  rights,  might  be 
revoked.  To  the  same  effect  as  to  the  right  to  revoke  an  election  to 
take  a  legacy  under  a  will  or  to  assert  an  equitable  claim  derived  from 
other  parties,  see  Young  v.  Yonng,  51  N.  J.  Eq.  491.  In  Northrop  v. 
Graves,  19  Conn.  548,  an  executor  paid  a  legacy  to  A.  mistakenly  suppos- 
ing her  entitled  thereto  under  the  will,  and  was  allowed  to  recover  the 
sum  thus  paid  in  assumpsit.  In  Stedwell  v.  Anderson,  21  Conn.  189, 
four  sisters  in  dividing  land  among  themselves  which  they  owned  jointly, 
inserted  the  names  of  their  respective  husbands  as  grantee  in  the  deeds 
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forced;  as,  for  instance,  where  a  wife  induces  her  husband  to  execute  a 
deed  of  separation,  in  contemplation  of  a  renewal  of  illicit  intercourse  (*). 

i 

(*)  Brown  ▼.  Brown,  7  Eq.  185;  and  see  JSvansv,  Carrington,  %  D.,F.  A  J.  481;  and 
Svant  v.  Edmonds,  18  0.  B.  777. 


of  the  separate  parcels.  Thus  each  husband  was  by  mistake  given  an 
estate  In  fee  in  the  land  intended  to  be  conveyed  to  the  wife.  In  a  suit 
by  the  wife's  heirs  against  the  husband  they  were  awarded  a  decree 
establishing  title  in  them.  In  Haussman  v.  Burnham,  69  Conn.  117;  22 
Atl.  Rep.  606,  it  was  held  that  a  husband's  failure  to  comply  with  the 
statute  requiring  his  joinder  in  a  deed  by  his  wife  would  be  relieved 
against.  Where  a  settlor  was  falsely  advised  by  counsel  that  he  had  the 
power  under  the  deed  to  revoke,  the  deed  was  canceled.  Kilduffe  o. 
Maitland,  12  Pa.  Co.  Ct.  Rep.  862.  Thus  also  where  deed  by  mutual 
mistake  conveys  dower  instead  of  fee.  Bowden  o.  Bland,  68  Ark.  68;  18 
8.  W.  Rep.  420.  Where  the  insertion  of  a  covenant  of  warranty  is  pro- 
cured by  deceiving  the  grantor  as  to  its  legal  effect.  Kyle  v.  Fehly,  81 
Wis.  67;  61 N.  W.  Rep.  267.  Where  by  mistake  certain  repugnant  terms 
are  used  after  a  sufficiently  accurate  description  of  property  in  a  mort- 
gage the  error  will  be  corrected.  Post  v.  Bank,  188  111.  669;  28  N.  E. 
Rep.  978.  In  Kerr  o.  Couper,  6  Del.  Ch.  607,  a  settlement  was  canceled 
where  the  settlor  was  ignorant  of  the  legal  effect  and  did  not  know  that 
he  did  not  possess  the  power  of  revocation.  In  Gefken  o.  Graef,  77  Ga. 
840,  a  settlement  was  made  under  the  impression  that  this  was  necessary 
under  the  laws  of  the  State  to  prevent  the  husband's  marital  rights  from 
attaching.  The  settlement  was  set  aside  but  the  validity  of  the  decree 
was  not  directly  passed  upon.  Where  a  life  tenant  was  induced  to  sell  at 
a  loss  by  representations  as  to  the  invalidity  of  his  purchase  of  the 
remainder  the  deed  will  be  set  aside.  Toland  v.  Corey,  6  Utah,  892;  24 
Pac.  Rep.  190.  Where  a  trustee  for  creditors  deeds  absolutely  to  a 
creditor,  who  releases  all  his  claim  as  creditor,  the  creditor  is  entitled  to 
relief  where  contrary  to  the  intent  of  the  parties  the  deed  did  not  have 
the  effect  to  convey  the  settlor's  homestead.  Kornegay  v.  Everett,  99  N. 
C.  80;  6  8.  E.  Rep.  418.  Where  the  vendor  of  property  taking  a  mortgage 
for  the  purchase  money  subsequently  at  the  vendee's  Instance  executes  a 
quit-claim,  thereby  contrary  to  his  Intention  discharging  the  mortgage, 
he  will  be  entitled  to  relief.  Benson  v.  M&rkoe,  87  Minn.  80;  88  N.  W. 
Rep.  88. 

Hunt  v.  Bousmanlere  decided  in  1  Pet.  1,  by  Washington,  J.,  and  in 
8  Wheat.  174,  by  Marshall,  C.  J.,  is  often  quoted  by  those  cases  which 
relax  the  general  rule.  In  that  case  Marshall,  C.  J.,  took  occasion  to 
say :  "  Although  we  do  not  find  the  naked  principle  that  relief  may  be 
granted  on  account  of  Ignorance  of  law,  asserted  in  the  books,  we  find 
no  case  in  which  it  has  been  decided  that  a  plain  and  acknowledged 
mistake  of  law  is  beyond  the  reach  of  equity."    The  doctrine  of  this 
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Where,  however,  it  is  not  in  her  contemplation  at  the  time,  but  she  does 
in  fact  subsequently  commit  adultery,  then  as  there  was  no  original 
fraud,  the  subsequent  adultery  will  not  avoid  the  settlement  (y). 

(y)  Seagrave  v.  Seagrave,  18  Yes.  443. 

case  was  approved  in  Snell  v.  Insurance  Co.,  98  U.  S.  85,  and  in  Walden 
v.  Skinner,  101  U.  S.  577,  where  the  mistake  of  a  trustee  in  falling  to 
have  certain  trusts  properly  declared  was  relieved  against.  In  the 
recent  case  of  Griswold  v.  Hazard,  141  U.  S.  260;  11  Sup.  Ct.  Rep.  972, 
A.  went  surety  on  a  bond  that  B.  should  M abide  and  perform"  the 
decrees  of  a  certain  court,  but  under  the  impression  that  it  was  a  bond 
for  appearance  and  not  for  the  performance  of  an  eventual  decree,  and 
relief  was  afforded. 

In  Missouri,  in  the  case  of  Harney  v.  Charles,  45  Mo.  157,  Bliss,  J.,  in 
allowing  a  delinquent  land  owner  to  redeem  from  taxes  after  his  statu- 
tory right  had  expired  by  limitation,  asserts  the  power  of  equity  to 
relieve  against  mistakes  of  law  "in  peculiar  circumstances"  when 
there  is  "  a  special  equity,"  expressions  which  recall  Selden's  remark 
about  the  chancellor's  foot.  In  another  Missouri  case,  Hickam  v.  Hickam, 
46  Mo.  App.  496,  a  slave  had,  by  her  master,  for  many  years,  been  kept 
in  ignorance  of  the  emancipation  and  brought  suit  for  the  value  of  her 
services.  She  was  held  entitled  to  recover.  This  case  Is  one  which 
presents  the  strongest  argument  possible  for  the  relaxation  of  the  rule. 
But  it  is  to  be  observed  that  there  is  an  admixture  of  fraud  added  to 
the  mere  ignorance  of  law. 

The  reason  for  the  general  rule  is  one  of  necessity.  When  we  come 
to  the  exceptions,  a  great  difficulty  Is  encountered  in  finding  a  logical 
basis  on  which  relief  may  be  granted  or  refused.  It  will  not  do  to  grant 
relief  (as  seems  to  have  been  done  in  some  of  the  cases),  because  of  the 
special  equity  of  the  case  or  because  the  accidental  hardship  attending 
the  enforcement  of  the  general  rule  Is  "  flagrant."  As  far  as  the  result 
of  the  cases  can  be  systematized,  relief  seems  to  be  afforded,  1st,  in 
those  cases  where,  apart  from  fraud,  by  reason  of  the  mutuality  of  the 
mistake  or  otherwise,  the  minds  of  the  parties  have  never  met.  A  large 
class  of  cases  under  this  head  Involve  the  construction  of  deeds  where 
the  language  is  extremely  technical  and  it  is  apprehended  that  a  more 
liberal  rule  has  been  applied  to  them  than  to  other  Instruments.  In 
many  of  these  cases  the  mistake  seems  almost  one  of  fact,  though  super- 
induced by  a  mistake  of  law.  2d.  Relief  is  also  afforded  on  undoubted 
equitable  grounds  in  that  class  of  cases  where  the  mistake  is  uniiateral 
and  arises  from  circumstances  of  deceit  or  fraud  practiced  by  another 
party,  of  which  class  the  case  of  Hickam  v.  Hickam,  46  Mo.  App.  496,  Is  a 
violent  instance.  As  regards  the  first  class  of  cases  It  cannot  be  doubted 
but  that  practical  equity  has  been  exercised  in  many  instances,  yet  from 
a  wider  standpoint  it  may  be  doubted  whether  the  tendency  to  multiply 
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6.  The  case  of  Nanney  v.  Williams  («)  Is  another  instance  of  the 
action  of  the  court  where  mistake  or  undue  Influence  or  both  combined 
exist.  There  the  settlor  made  an  Irrevocable  voluntary  settlement  In 
favor  of  a  relation  who  acted  as  his  solicitor  in  the  matter.  The  court 
considered  on  the  evidence,  that  the  settlor  believed  that  he  had  a  power 
of  revocation;  and  as  by  his  will,  made  subsequently!  he  purported  to 
devise  the  settled  property,  it  was  held  that  he  had  thereby,  in  effect, 
exercised  the  power  of  revocation  which  he  thought  was  contained  in, 
and  which  ought  to  have  been  contained  in,  the  settlement.  And  con- 
sequently the  court  held  that  the  settlement  was  effectually  canceled. 

7.  Absence  of  power  of  revocation  immaterial,  where  no  mistake 
or  fraud. —  A  father  transferred  stock  into  the  name  of  his  sons  and  a 
banker,  and  told  the  latter  to  carry  the  dividend  to  his  son's  account.  The 
father  subsequently  made  a  codicil  to  his  will,  ignoring  the  trust  thus 
declared.  The  Master  of  the  Bolls,  however,  said :  "  If  the  transfer  Is  not 
ambiguous,  but  a  clear  and  unequivocal  act,  I  must  take  It  on  the  author- 
ities that  for  explanation  there  is  plainly  no  place.  If,  then,  it  cannot  be 
admitted  to  explain,  still  less  can  it  be  allowed  to  qualify  the  operation 
of  the  previous  act;  the  transfer  being  held  an  advancement,  nothing 
contained  In  the  codicil,  nor  any  other  matter  ex  post  facto,  can  ever 
be  allowed  to  alter  what  has  been  already  done  "  (a).1 

8.  In  PhiUtpa  v.  Mulltnga  (b)  the  facts  were  these*  A  young  man  of 
improvident  habits  being  entitled  to  a  sum  of  money,  was  induced  bona 
fide,  by  the  trustee  of  the  money  and  by  a  solicitor,  to  execute  a  settle- 
ment. By  it  he  assigned  a  part  of  the  money  to  trustees,  upon  trust  to 
invest,  and  to  pay  him  during  his  life  the  Income  thereof  as  they  should 
think  fit;  and  after  his  death  upon  trust  for  his  wife  and  children  (if 
any),  and  in  default  thereof,  and  subject  thereto,  upon  trust  for  certain 
of  his  cousins.  There  was  no  power  of  revocation  or  of  appointment, 
nor  a  power  to  nominate  new  trustees;  the  deed  was,  however,  fully 
explained  to  him  before  its  execution,  and  his  attention  called  to  the 

(*)  S3  B.  408. 

(a)  Crdbb  v.  Crabb,  1H.AK.  511. 

(6)  70h.App.  944. 

exceptions  to  the  salutary  general  rule  will  not  shake  the  element  of 
stability  so  essential  to  contracts  and  encourage  the  Introduction  of 
stultifying  defenses  by  parties  who  have  occasion  to  regret  their  con- 
tracts. This  doubt  la  strengthened  rather  than  allayed  by  the  result  of 
some  of  the  decisions  as,  for  instance,  in  Griswold  v.  Hazard,  141  U.  8. 
260,  in  which  the  defense  interposed  is  characterized  by  Brown,  J.,  in  his 
dissenting  opinion  as  "an  afterthought." 

1  By  cancellation  of  voluntary  trust — By  urfll. —  Express  trusts 
inter  vivos  cannot  be  modified  by  will.  Dickerson's  Appeal,  115  Pa.  St. 
198;  8Atl.  Rep.  64. 
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particular  clauses.  Some  years  afterwards  he  attempted  to  upset  this 
deed,  but  the  court  held  that  it  was  irrevocable.  Lord  Hatherley  said : 
* « It  is  clear  that  anyone  taking  any  advantage  under  a  voluntary  deed 
and  setting  it  up  against  the  donor  must  show  that  he  thoroughly  under- 
stood what  he  was  doing;  it  cannot,  however,  be  laid  down  that  such  a 
deed  would  be  voidable,  unless  it  contained  a  power  of  revocafion"  (J).1 
In  Henry  v.  Armstrong  (m)  Kay,  J.  (whose  attention  does  not  seem  to 
have  been  called  to  Phillips  v.  Mulltngs),  laid  down  the  law  rather  more 
favourably  to  the  beneficiaries,  saying:  "  No  doubt  there  are  to  be  found 
in  the  reported  cases,  dicta  to  the  effect  that  the  onus  of  supporting  a 
voluntary  deed  rests  upon  those  who  set  it  up;  but  I  do  not  think  that 
these  dicta  go  so  far  as  to  say,  that  whenever  a  voluntary  settlement  is 
impeached  on  any  ground  whatever,  the  onus  is  at  once  thrown  on  those 
who  would  maintain  it.  As  I  understand  it,  the  law  is,  that  anybody  of 
fall  age  and  sound  mind,  who  has  executed  a  voluntary  deed  by  which 
he  has  denuded  himself  of  his  own  property,  is  bound  by  his  own  act; 
and  if  he  comes  to  have  the  deed  set  aside  —  especially  if  he  comes  a 
long  time  afterwards  —  he  must  prove  some  substantial  reason  why  the 
deed  should  be  set  aside."  It  is  respectfully  apprehended  that  Mr.  Jus- 
tice Kay's  dictum  is  quite  consistent  with  Lord  Hatherley 's;  for  the  latter 
merely  says  that  where  the  beneficiaries  set  up  the  deed  against  the  donor, 
the  onus  is  upon  the  beneficiaries,  while  the  Lord  Justice  says,  that 
where  the  settlor  asks  to  have  the  deed  set  aside,  the  onus  is  upon  him. 
In  short,  the  onus  is,  In  general,  upon  the  person  seeking  relief  (unless 
indeed  the  beneficiaries  occupied  a  fiduciary  position  towards  the  settlor). 
9.  Undue  religious  influence.2 — On  the  other  hand,  where  a  confi- 
dential relationship  exists  between  the  settlor  and  the  beneficiary  at  the 

(J)  Bee  also  Hoghton  v.  Soghton,  15  B.  278 ;  and  HdU  v.  JKsR,  8  Oh.  Dlv.  889. 
(at)  18  Oh.  Dlv.  868.    The  authorities  are  by  no  means  satisfactory  as  to  the 
question  of  onus. 


l  Onus  of  proof  on  attempt  to  cancel  voluntary  trust. —  The  same 
conclusion  is  thus  put  in  Parker  v.  Allen,  14  N.  Y.  Supp.  265 :  "  The 
deed  cannot  be  set  aside  because  it  contains  no  power  of  revocation, 
but,  to  sustain  it,  the  law  does  require  that  it  shall  appear  to  have  been 
explained  to  and  understood  by  her  before  she  executed  it."  See  to  the 
same  general  effect  Viney  v.  Abbott,  109  Mass.  300;  Russell's  Appeal,  55 
Pa.  St.  269;  Beldy  v.  Small,  154  Pa.  St.  505.  The  latter  case  states  the 
rule  in  the  language  of  Toker  v.  Toker,  8  De  G.,  J.  &  S.  487:  "The 
absence  of  a  power  of  revocation  is  a  circumstance  to  be  taken  into 
account,  and  is  of  more  or  less  weight  according  to  the  other  circum- 
stances of  the  case."    See  note,  post. 

1  Undue  Influence. —  The  discussions  illustrating  the  extent  to  which 
courts  will  go  to  set  aside  contracts  and  settlements  as  made  under 
undue  influence  or  as  procured  under  the  pressure  of  confidential  rela- 
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date  of  the  settlement,  the  onus  is  decidedly  thrown  on  the  beneficiary 
of  proving  affirmatively,  not  only  that  there  was  no  undue  influence  ex- 

tlons  between  the  granting  party  and  the  party  benefited,  are  so  numer- 
ous and  depend  so  much  upon  the  peculiar  facts  of  each  case,  that  no 
purpose  would  be  served  in  outlining  more  than  the  general  principles 
governing  this  subject.  In  general  confidential  relations  are  presumed 
to  exist  between  husband  and  wife,  parent  and  child  (especially  when 
under  parental  authority,  or  but  recently  freed  therefrom),  guardian  and 
ward,  attorney  and  client,  physician  and  patient,  parishioner  and  priest. 
Where  such  relations  are  shown  to  exist  the  burden  of  proving  the  utter 
fairness  of  a  gift  or  voluntary  settlement  is  thrown  upon  the  recipient 
of  the  bounty.  Greenfield's  Estate,  14  Fa.  St.  489;  Worrall's  Appeal,  110 
Fa.  St.  849;  Darlington's  Estate,  147  Fa.  St.  624  [a  late  opinion  contain- 
ing an  able  review  of  the  law  on  the  subject] ;  Taylor  ©.  Taylor,  8  How. 
199;  Jenkins  o.  Fye,  12  Pet.  241 ;  Bergen  v.  Udall,  81  Barb.  9;  Ashton  o. 
Thompson,  82  Minn.  25;  18  N.  W.  Bep.  918;  Carter  v.  West  (Ky.),  19  8. 
W.  Bep.  592;  Ewing  v.  Wilson,  182  Ind.  228;  81  N.  E.  Bep.  64;  Ewing  v. 
Smith,  182  Ind.  205;  81  N.  E.  Bep.  464;  Garom  v.  Williams,  44  Mo.  464; 
Street  v.  Goss,  62  Ho.  226;  Miller  o.  Slmonds,  72  Mo.  669;  Meek  v.  Perry, 
86  Miss.  190;  Tosti  «•  Langhran,  49  Mo.  594;  Holllway  v.  Holliway,  77 
Mo.  892. 

In  Greenfield's  Estate,  supra,  the  court  declares  that  the  rule  "  throws 
upon  the  beneficiary  the  duty  of  showing  expressly  that  the  arrange- 
ment was  fair  and  conscientious  beyond  the  reach  of  suspicion.  In 
requiring  this,  courts  of  equity  act  Irrespective  of  any  admixture  of 
deceit  or  other  positive  fraud.  *  *  *  The  principle  stands  independ- 
ently of  such  elements  of  active  mischief."  The  entire  doctrine  of 
confidential  relations  while  adapted  to  the  elasticity  common  to  the 
application  of  all  equitable  jurisprudence,  rests  upon  well-defined  prin- 
ciples. It  is  not  applicable  to  every  transaction  in  which  some  advan- 
tage has  been  taken  of  confidence  too  fondly  reposed.  To  enable  courts 
to  Interfere,  the  technical  confidential  relation  as  recognized  in  equity 
must  first  be  shown  before  the  presumption  will  arise  which  will  throw 
upon  the  beneficiary  the  burden  of  proving  the  fairness  of  the  transac- 
tion. In  other  words,  as  has  been  said  in  contracts  of  this  character 
where  undue  influence  is  in  issue,  it  is  not  an  absolute  but  a  technical 
morality  which  is  enforced  by  courts  of  equity.  Thus  the  mere  fact  of 
the  existence  of  friendly  relations  between  the  parties,  will  not  raise  the 
presumption  of  undue  Influence.  Townsend  v.  Allen,  59  Hun,  622;  13 
N.  Y.  S»pp.  73.  But  on  the  other  hand  the  existence  of  confidential 
relations  will  not  be  confined  in  the  view  of  equity  to  the  relations 
between  husband  and  wife,  father  and  child,  etc.,  but  wherever  confi- 
dence is  shown  to  have  been  reposed  as  the  natural  outgrowth  of  the 
relations  of  the  parties  to  each  other,  the  burden  of  proving  fairness  will 
be  upon  the  one  of  the  parties  benefiting  by  the  bounty  of  the  other. 
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erted,  but  that  the  settlor  had  independent  advice,  and  that  the  settle- 
ment contains  all  usual  and  proper  powers  and  provisions,  and  if  there 
are  any  unusual  provisions,  that  they  were  brought  to  the  notice  of  and 
understood  by  the  settlor.  Thus,  In  the  leading  case  of  Euguenin  v. 
Baseley  (e),  where  a  widow  lady,  very  much  under  the  influence  of  a 
clergyman,  made  a  voluntary  settlement  in  his  favour,  it  was  held  to  be 
Invalid.  As  Bowen,  L.  J.,  said  in  a  recent  and  most  Important  leading 
case  (/),  "  It  is  plain  that  Equity  will  not  allow  a  person  who  exercises 
or  enjoys  a  dominant  religious  Influence  over  another,  to  benefit  directly 
or  Indirectly  by  the  gifts  which  the  donor  makes  under  or  in  consequence 

(e)  14  V.  278. 

(/)  Allcard  ▼.  Skinner,  86  C.  D.  145, 190;  and  see  also  Morley  y.  Loughman  (1898), 
lCh.736. 


Thus  where  a  person  by  reason  of  family  friendship  obtains  administra- 
tion letters,  he  stands  as  trustee  to  the  heirs,  and  a  lease  to  him  by  the 
heirs  is  voidable.  Meeker  v.  Oardella,  2  Wash.  Terr.  855;  18  Pac.  Rep. 
709.  Thus  also  where  one  receives  land  on  condition  of  supporting  and 
nursing  the  grantor,  and  in  performance  of  such  duty  acquires  an 
influence  during  the  existence  of  which  a  gift  Is  made.  Cadwallader  v. 
West,  48  Mo.  488.  Thus  also  where  the  gift  Is  made  during  the  exist- 
ence of  close  relations  as  physician  and  patient.  Bogie  v.  Nolan,  96  Mo. 
85;  Hunter  v.  Owen  (Ky.),  9  S.  W.  Rep.  717.  But  see  contra  Dogget 
v.  Lane,  12  Mo.  215.  The  status  of  master  and  servant  will  not  ordinarily 
give  rise  to  the  presumptions  founded  on  the  existence  of  confidential 
relations.  Doan  v.  McConlogue,  150  Pa.  St.  98;  24  Atl.  Bep.  857.  Nor 
does  it  arise  by  implication  from  the  relation  between  a  man  and  his 
housekeeper,  though  she  be  a  deceased  wife's  niece.  Gardner  v.  Mc- 
Conlogue, 8  Pa.  Co.  Ct.  Rep.  425.  It  does  not  arise  by  Implication  from 
the  relation  between  the  father  and  the  widow  of  a  deceased  person. 
Herron  v.  Herron,  71  Iowa,  428;  82  N.  W.  Rep.  407.  Nor,  ipso  facto, 
between  nephew  and  aunt.  Curlett  v.  Newman,  80  W.  Va.  }82;  3  S.  E. 
Rep.  578.  Nor  will  it  be  Implied  on  a  sale  by  a  stockholder  of  shares 
of  the  stock  of  the  corporation  to  the  secretary  of  the  corporation. 
Krumbhaar  v.  Griffiths,  157  Pa.  St.  228;  25  Atl.  Rep.  64.  The  presump- 
tion is  strong  against  an  attorney  who  procures  for  himself  a  settlement 
without  power  of  revocation,  especially  where  he  tells  the  settlor  that 
he  has  power  to  revoke,  although  no  intent  to  mislead  is  proved.  James 
v.  Steere  (R.  I.),  16  Atl.  Rep.  148.  As  to  the  relation  between  priest 
and  parishioner.  See  Flnegan  t?.  Theisen,  92  Mich.  178,  Corrigan  v. 
Pieronl,  48  N.  J.  Eq.  607;  28  Atl.  Rep.  855;  Ross  v.  Conway,  92  Cal.  682; 
Caspar!  t>.  First  German  Church,  82  Mo.  649;  same  case  more  fully 
reported  in  12  Mo.  App.  298.  The  existence  of  confidential  relations 
may  be  shown  between  persons  under  promise  of  marriage.  Rockafel- 
low  v.  Newcomb,  57  111.  186;  Shaw  v.  Shaw,  9  N.  Y.  Supp.  897. 
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of  such  influence,  unless  it  is  shown  that  the  donor,  at  the  time  of  mak- 
ing the  gift,  was  allowed  fall  and  free  opportunity  for  counsel  and  ad- 
vice outside — the  means  of  considering  his  or  her  worldly  position,  and 
exercising  an  independent  will  about  it.  This  is  not  a  limitation  placed  on 
the  action  of  the  donor ;  it  is  a  fetter  placed  on  the  conscience  of  the  reci- 
pient of  the  gift,  and  one  which  arises  out  of  public  policy  and  fair  play." 
10.  Undue  influence  by  solicitor.—  On  similar  grounds,  a  gift  made 
by  a  client  to  a  solicitor,  while  the  relation  of  solicitor  and  client  exists, 
is  voidable.  And  although  such  gift  may  be  ratified  after  the  relation 
has  ceased  to  exist,  yet,  in  order  to  establish  ratification,  it  must  be 
proved  to  the  satisfaction  of  the  court  that  the  donor,  at  the  time  when 
he  was  a  free  agent,  and  knew  of  his  right  to  recall  the  gift,  intention- 
ally determined  to  forego  that  right.  In  the  absence  of  such  evidence, 
the  gift  may  be  avoided,  not  only  by  the  donor,  bat  by  his  personal  rep- 
resentatives (?).  As  Cotton,  L.  J.,  said  (A) :  "  We  mast  find  something 
equivalent  to  a  present  gift  when  the  influence  arising  from  the  exist- 
ence of  the  relationship  had  ceased  to  exist:  in  the  words  of  Turner, 
L.  J.,  in  Wright  v.  Vanderplank  (»),  there  must  be  <  a  fixed,  deliberate,  and 
unbiased  determination  that  the  transaction  should  not  be  impeached.' 
In  the  case  of  a  gift  to  a  solicitor,  the  court  looks  most  carefully  to 
see  if  there  has  been  a  fixed,  deliberate,  and  unbiased  determination  on 
the  part  of  the  donor  that  the  transaction  should  not  be  impeached." 

11.  Undue  parental  influence.— So,  where  a  deed  conferring  a  bene- 
fit on  the  settlor's  father  is  executed  by  a  child  who  is  not  yet  emanci- 
pated from  his  father's  control;  if  the  deed  .is  subsequently  impeached 
by  the  child,  the  onus  is  on  the  father  to  show  that  the  child  had  inde- 
pendent advice,  and  that  he  executed  the  deed  with  full  knowledge  of  its 
contents,  and  with  the  fall  intention  of  giving  the  father  the  benefit  con- 
ferred by  it  (#).  However,  where  such  a  deed  is  substantially  a  reset- 
tlement of  family  estates  (as  distinguished  from  a  mere  voluntary  trust 
in  favour  of  a  parent),  It  is  not  essential  that  the  child  should  have  Inde- 
pendent advice;  and  the  court  will  not  inquire  whether  the  influence  of 
the  father  was  exerted  with  more  or  less  force  (J).  No  doubt,  where  the 
father  obtained  a  benefit  under  such  a  deed,  the  jealousy  of  the  court  is 
aroused;  yet,  if,  on  the  whole  facts,  the  benefit  is  not  an  unfair  one,  the 
court  will  not  set  it  aside  (m).  These  remarks,  however,  do  not  extend 
to  the  case  where  a  father  obtains  a  benefit  under  his  daughter's  mar- 
riage settlement.  In  such  cases,  the  daughter  ought  to  have  independent 
advice  (m). 

(0)  Tyart  v.  AUop,  87  W.  B.  339. 
(A)  76.,  at  p.  840. 

(0  8  De  G.,  M.  &  G.  188;  4W.B.  410;  and  see  also  Mitchell  v.  Horn  fray,  8  Q.  B.  D. 
867;  29W.  R.558. 

(*)  Bainbriage  v.  Browne,  18  O.  D.  188,  and  see  Tate  v.  Williamson,  2  Ch.  App.  06; 
JCemptonv.  Athbee,  10  Ch.  App.  15,  and  oases  cited ;  and  Tucker  v.  Bennett, 88 Qh.  D.  1. 

(1)  Hoblyn  v.  Hoblyn,  41  G.  D.  200,  and  see  Bainbrigge  v.  Browne,  supra. 
(m)  Tucker  ▼.  Bennett,  supra. 
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12.  Acquiescence. —  Where  a  father  Induced  a  young  son,  who  was 
still  under  his  roof,  and  subject  to  his  Influence,  to  make  a  settlement  in 
favor  of  his  step-brothers  and  sisters,  it  was  held,  that  if  the  son  had 
applied  promptly,  the  court  would  have  set  it  aside.  But  as  he  had 
remained  quiescent  for  some  years,  and  had  made  no  objection  to  the 
course  which  he  had  been  persuaded  to  follow,  he  was  not  entitled  to 
relief.  For  by  so  doing,  he  had  In  his  maturer  years  practically  adopted 
and  confirmed  that  which  he  had  done  in  his  early  youth  (n).  Nor  will 
the  court  interfere  where  the  settlor  subsequently  acts  under  the  deed, 
or  does  something  which  shows  that  he  recognizes  its  validity;  unless, 
indeed,  he  was  ignorant  of  the  effect  of  the  settlement  at  the  date  of  such 
recognition  (o). 

18.  So  where  a  lady  entered  a  religious  sisterhood,  and,  under  cir- 
cumstances which  amounted  to  undue  influence,  made  a  voluntary 
settlement  in  favour  of  the  sisterhood,  but  omitted,  for  more 
than  six  years  after  severing  her  connection  with  it,  to  seek  to 
have  the  settlement  set  aside,  it  was  held  that  her  acquiescence  barred 
her  claim  for  relief.  As  Lindley,  L.  J.,  said:  "In  this  particular 
case,  the  plaintiff  considered,  when  she  left  the  sisterhood,  what  course 
she  should  take;  and  she  determined  to  do  nothing,  but  to  leave  matters 
as  they  were.  She  insisted  on  having  back  her  will,  but  she  never  asked 
for  her  money  until  the  end  of  five  years  or  so  after  she  left  the  sister- 
hood. In  this  state  of  things  I  can  only  come  to  the  conclusion  that  she 
deliberately  chose  not  to  attempt  to  avoid  her  gifts,  but  to  acquiesce  in 
them.  I  regard  this  as  a  question  of  fact,  and  upon  the  evidence  I  can 
come  to  no  other  conclusion  than  that  which  I  have  mentioned  "  (A). 

14.  Change  of  status. — An  instance  of  the  effect  of  change  of  status 
in  preventing  the  settlor  from  procuring  the  cancellation  of  a  settle- 
ment, even  where  its  execution  was  Induced  by  most  serious  misrepre- 
sentations, is  afforded  by  the  case  of  Johnston  v.  Johnston  (*)•  There 
the  settlor  had  married  a  lady  who  represented  to  him  that  she  frad 
divorced  her  first  husband  for  adultery  and  cruelty;  whereas,  in  point  of 
fact,  she  herself  had  been  divorced  for  adultery  at  his  suit.  The  settlor, 
on  discovering  this,  commenced  an  action  to  have  the  settlement  set 
aside.  Pearson,  J. ,  dismissed  it  as  being  frivolous  and  vexatious ;  and  the 
Court  of  Appeal  confirmed  his  decision,  on  the  ground  that  the  plaintiff 
could  not  set  aside  the  settlement  and  yet  keep  the  only  consideration 
which  was  given  for  it;  one  essential  condition  of  cancellation  being  (as 
Fry,  L.  J.,  observed)  restitutio  in  integrum,  which  was  there  impossible. 


(n)  Turner  v.  CoUir*,  7  Ch.  829. 

(©)  Jarrett  v.  Aldon,  9  Eq.  468;  Mote  v.  Morton,  18  M.  P.  G.  876;  Wright  v.  Fan- 
derplank,  2K.&J.  1 ;  MUner  v.  Lord  Harewood,  18  V.  289;  Davie$  v.  Davits,  9  Eq. 
468.    As  to  Ignorance,  see  Lister  v.  Hodgson,  4  Eq.  80. 

(h)  AVUsard  v.  Skinner,  86  Oh.  Div.  140. 

(I)  62  L.  T.  76. 
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Article  15. 
When  Void  as  a gainst  Settlor ■' s  Creditors  under  13  Eliz.c.  5. 

When  Void  as  against  Settlor's  Creditors  under  13  Eliz. 
c.  5  (r). —  (1)  A  settlement  of  hereditaments  (s),  cor- 
poreal or  incorporeal,  or  of  such  kinds  of  personal  property 
as  are  capable  of  being  taken  in  execution  (l)»  is  (inde- 
pendently of  the  bankruptcy  law)  void  as  against  existing 
and  future  creditors  of  the  settlor  if  it  be  executed  with 
intent  to  defeat  or  delay  their  claims. 

(2)  Provided,  nevertheless,  that  settlements  otherwise 
void  under  this  article,  are  valid  in  favour  of  persons 
(whether  original  beneficiaries  or  their  assigns)  who,  bona, 
fide  and  without  notice  of  their  intended  fraud,  have 
acquired  their  beneficial  interest  by  giving  or  being  privy 
to  valuable  consideration  (  u).1 

(r)  In  this  article  I  have  attempted  to  digest  the  effect  of  the  statute  IS  Ells. 
c  5,  passed  "  for  the  avoiding  of  feigned,  covinous,  and  fraudulent  feoffments,  Ac, 
contrived  of  malice,  fraud,  oovin,  collusion,  or  guile,  to  delay,  hinder,  or  defraud 
creditors  or  others,"  by  which  It  was  enacted,  that*'  all  and  every  feoffment,  gift, 
grant,  alienation,  bargain,  and  conveyance  of  lands,  tenements,  hereditaments, 
goods,  chattels,  or  any  of  them,  by  writing  or  otherwise,  and  all  and  every  bond, 
suit,  Judgment,  and  execution  to  and  for  any  Intent  or  purpose  before  declared  and 
expressed,  shall  be  deemed  and  taken  only  as  against  that  person  or  persons,  his 
or  their  heirs,  successors,  executors,  administrators  and  assigns  whose  action, 
suits,  debts,  accounts,  damages,  penalties,  forfeitures,  heriots,  mortuaries  and 
reliefs  by  such  guileful,  covinous  or  fraudulent  devices  and  practices  as  is  afore- 
said are,  shall,  or  might  be  In  any  ways  disturbed,  delayed  or  defrauded,  to  be 
clearly  and  utterly  void,  frustrate  and  of  none  effect;  any  pretence,  colour,  feigned 
consideration,  or  anj  other  matter  or  thing  to  the  contrary  notwithstanding."  By 
the  fifth  section  it  was  provided  that  the  act  should  not  extend  to  any  estate  or 
Interest  In  lands,  Ac.,  or  goods,  Ac.  assured  upon  good  consideration  and  bona  fide 
to  any  person  not  having  at  the  time  of  suoh  assuranoe  any  notice  or  knowledge  of 
such  covin,  fraud  or  oolluslon." 

(s)  Oopyholds  formerly  not  Included  (Matthew*  v.  Feaver,  1  Cox,  272),  but  now 
Included  by  effect  of  1  &  2  Vict,  c.  110,  s.  11. 

(0  Rider  v.  Kidder,  10  V.  360.  As  to  what  goods  come  under  this  description, 
see  Barrack  v.  McCullock,  3  K.  A  J.  110;  Stokoe  v.  Cowan,  29  B.  637.  And  as  to 
ohoses  in  action,  Norcut  v.  Dodd,  Cr.  &  l»h.  100;  and  1  A  2  Vict.  o.  110. 

(u)  George  v.  Milbanke,  9  V.  1S9;  Dunberry  v.  Cockburne,  1  Mer.  638;  and  Halifax 

1  Validity  as  against  creditors. —  The  law  of  fraudulent  conveyances 
which  applies  equally  to  trusts  and  conveyances  of  legal  estates  cannot 
here  be  treated  save  in  the  merest  outline. 

While  it  may  be  impossible  to  state  the  law  as  to  fraudulent  convey- 

8 


114  VALIDITY  OF  DECLARED  TRUSTS. 

Considerable  conflict  of  judicial  opinion  has  arisen  over  this  statute, 
viz.,  whether  an  intent  to  defeat  or  delay  creditors  must  be  inferred  as  a 

JokU  Stock  Bank  v.  Gledkill,  (1891)  1  oh.  81.  And  when  the  consideration  for  a 
settlement  is  marriage,  and  the  intended  wife  knows  nothing  of  the  fraudulent 
intention,  the  settlement  is  good  qua  her  and  her  children  (Kevan  v.  Crawford, 
6  CD.  29). 

ances  In  general  principles  in  harmony  with  all  the  variant  decisions 
of  the  different  States,  still  it  may  be  generally  stated  that  there  is  a 
distinction  in  regard  to  the  validity  of  voluntary  conveyances  as  against 
existing  and  subsequent  creditors.  The  leading  case  of  Sexton  v. 
Wheaton,  8  Wheat.  229 ;  1  Amer.  Lead.  Cas.,  17,  decided  by  Chief  Justice 
Marshall,  laid  down  the  proposition  that  as  against  existing  and  prior 
creditors  such  a  conveyance  was  presumed  to  be  fraudulent,  but  that  as 
to  subsequent  creditors  it  was  not  sufficient  to  prove  the  conveyance 
voluntary ;  it  must  also  be  shown  fraudulent.  This  distinction  has  been 
followed  to  an  extent  sufficient  to  establish  its  standing  as  a  general  rule. 
Hanson  v.  Buckner,  4  Dana,  251;  Bogard  v.  Gardley,  12  Miss.  802;  Young 
v.  White,  25  Miss.  146.  The  only  difference  is  in  the  strictness  with 
which  the  rule  is  held,  most  of  the  States  limiting  the  rule  as  to  the 
invalidity  of  a  conveyance  under  such  circumstances  to  a  presumption 
the  strength  of  which  varies  according  to  the  different  decisions ;  others, 
and  the  lesser  number,  holding  the  presumption  to  be  one  of  law  subject 
to  no  explanation.  The  case  of  Beade  v.  Livingstone,  8  Johns.  Ch.  481, 
decided  by  Chancellor  Kent,  is  the  leading  authority  on  that  side.  One 
very  Important  qualification  of  the  rule  invalidating  voluntary  convey- 
ances as  against  existing  creditors  is  found  in  the  case  of  advancements 
made  by  a  father  to  a  child.  The  reason  for  this  exception  is  clearly 
stated  by  Swift,  C.  J.,  in  the  leading  case  of  Salmon  v.  Bennett, 
1  Conn.  525:  "Mere  Indebtedness  at  the  time  will  not  ren- 
der a  voluntary  conveyance  void  as  to  creditors  where  It  is 
a  provision  for  a  child  in  consideration  of  love  and  affection. 
*  *  *  Where  there  is  no  actual  fraudulent  intent  and  a  voluntary 
conveyance  is  made  to  a  child  in  consideration  of  love  and  affection  if  the 
grantor  is  in  prosperous  circumstances  unembarrassed  and  not  consider- 
ably indebted,  and  the  gift  a  reasonable  provision  for  the  child  in  accord- 
ance with  his  station  and  condition  in  life,  leaving  ample  funds  unincum- 
bered for  the  payment  of  the  grantor's  debts,  then  such  conveyance  will 
be  ample  against  indebtedness  existing  at  that  time.  But  though  there 
be  no  fraudulent  intent  yet  If  the  grantor  was  considerably  indebted  at 
the  time,  *  *  *  or  if  the  value  of  the  gift  be  unreasonable, 
disproportloned  to  his  property,  and  leaving  a  scanty  provision  for  the 
payment  of  his  debts,  then  such  conveyance  will  be  void  as  to  creditors.'9 
In  support  of  this  exception  see  also:  Abbe  v.  Newton,  19  Conn.  20; 
Fosten  v.  Posten,  4  Whart.  27;  Brackett  v.  White,  4  Vt.  889;  Smith  v. 
Lowell,  6  N.  H.  69;  Burkey  v.  Self,  8  Sneed,  124;  Huston  v.  Cantril,  11 
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matter  of  law  where  the  reasonable  and  probable  res  alt  of  the  settlement 
was  to  defeat  or  delay,  although  the  tribunal  might  be  convinced  that,  as 


Leigh,  187;  Jacks  v.  Turner,  8  Desaus,  1;  Hunters  in  Wise,  8  Gratt.  26 
Wilson  v.  Buchanan,  7  Id.  840;  Thackers  v.  Sanders,  I  Barb.  Eq.  146 
Williams  v.  Banks,  11  Md.  198;   Hopkirk  v.  Randolph,  2  Brock.  182 
decided  by  Chief  Justice  Marshall.    This  last  case  and  Reade  v.  Living- 
stone, best  represent  the  opposing  views — and  the  view  of  Marshall 
maintaining  the  invalidity  of  voluntary  conveyancies  against  existing 
debts  as  a  general  principle  but  not  an  inflexible  rule  has  been  followed 
by  the  great  weight  of  authority.    Judge  Story  In  examining  the  position 
of  Chancellor  Kent  in  Reade  v.  Livingstone,  takes  Issue  with  him  and  the 
great  chancellor  himself  In  his  Commentaries  notices    Judge   Story's 
criticism  and  concludes  that  his  doctrine  as  announced  in  the  criticised 
case  was  "  too  stern  for  the  present  times."    Kent  Comm.  IL  442a. 

So  much  as  to  existing  debts.    As  to  subsequent  debts  there  is  no 
presumption  arising  from  the  mere  voluntary  nature  of  the  conveyance; 
whatever  the  presumptions  they  arise  out  of  the  facts  and  circumstances 
surrounding  the  transaction.    Bennett  o.  Bedford  Bank,  11  Mass.  421 ; 
Benton  t?.  Jones,  8  Conn.  186;  Carlisle  o.  Rich,  8  N.  H.  44;  Blake  v.  Jones, 
1  Benley's  Eq.  142;  Nicholas  v.  Ward,  1  Head,  828.    Such  a  presumption 
of  an  Interest  to  defraud  will  arise  where  it  is  shown  that  the  grantor  is 
either  Insolvent  at  the  time  of  the  transfer  or  so  largely  Indebted  that  the 
substractlon  of  the  property  transferred,  materially  impaired  his  ability 
to  meet  his  debts.    Gilmore  v.  N.  A.  Land  Co.,  1  Pet.  C.  Ct.  460;  Ridge- 
way  v.  Underwood,  4  Wash.  129;  Reade  v.  Livingstone,  8  Johns.  Ch.  481 
Thomson  v.  Dougherty,  12  Serg.  &  R.  448 ;  Howe  v.  Ward,  4  Green,  195 
Hey  v.  Niswanger,  1  McCord  Ch.  518;  Taylor  v.  Heriot,  4  Desaus.  227 
Henderson  v.  Dodd,  1  Bailey  Eq.  188;  Goodell  v.  Taylor,  Wright,  82 
Vertner  v.  Humphrey,  22  Miss.  180;  Toulmln  v.  Buchanan,  1  Stew.  67 
Baker  v.  Welch,  4  Mo.  484;  Crumbaugh  t>.  Kugler,  2  Ohio  St.  878;  Guber 
v.  Boyles,  1  Brev.  266;  Trust  Co.  v.  Sedgewlck,  97  U.  S.  804;  Patterson 
v.  McKlnney,  97  HI.  41;  Watterson  v.  Wilson,  1  Grant.  74;  Pope  v.  Wil- 
son, 7  Ala.  690. 

But  neither  at  common  law  nor  by  the  Statute  of  Elizabeth  is  a 
conveyance  by  preference  of  a  debtor's  property  to  one  creditor  to  the 
exclusion  of  others  fraudulent.  Many  of  the  States  control  the 
right  of  preference  by  statute  but  in  their  absence,  the  right  to  make 
such  a  preference  is  inherent  In  the  owner's  right  to  own  and  control 
the  disposition  of  his  property  and  if  he  chooses  before  a  lien  has 
attached  to  pay  one  and  exclude  others  there  is  no  remedy.  Brown  v. 
Smith,  7  B.  Mon.  861;  Bump  Fraud.  Conveyances,  Chap.  VII.  Schram 
v.  Taylor,  51  Kan.  547;  88  Pac.  Rep.  815;  Schroeder  v.  Babbit  (Mo.;,  18 
S.  W.  Rep.  1093;  Brashear  v.  West,  7  Pet.  608;  Reed  v.  Mclntyre,  98  U. 
S.  510;  Mayor  v.  Hellman,91  U.  S.  500. 

But  the  fact  of  solvency  or  insolvency  is  only  material  to  raise  a  pre* 
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a  matter  of  fact,  the  settlor  never  had  any  such  intention.  In  Freeman 
v.   Pope   (x)   the  late   Lord  Hatherley  distinctly  affirmed  that  such 

(ar)  5  Oh.  App.  640. 

sumption  and  the  fact  of  solvency  does  not  conclude  a  creditor  from 
showing  the  purpose  of  the  conveyance  to  be  fraudulent.  Schnick  v. 
Noell,  2  Tex.  Civ.  App.  90;  20  S.  W.  Rep.  1135. 

A  purchaser  is  protected  from  the  imputation  of  fraud  in  the  original 
conveyance  when  he  purchase  without  notice  of  such  fraud  and  for  a 
valuable  (as  distinguished  from  good)  consideration,  to  which  may  be 
added  as  a  corollary  that  the  purchase  price  must  be  paid  before  notice  of 
the  fraud.  The  necessity  of  this  protection  was  thus  stated  In  Fletcher 
v.  Peck,  6  Cranch,  133,  by  Marshall  C.  J. :  "  All  titles  would  be  insecure 
and  intercourse  between  man  and  man  seriously  obstructed  if  this  prin- 
ciple be  overturned."  In  Rhode  Island,  where  the  statute  omits  the 
provision  of  the  English  statute  as  to  bona  fide  purchaser,  the  courts 
nevertheless  disregard  the  omission  in  ruling  upon  the  rights  of  subse- 
quent purchasers.  Tiernay  v.  Clafflln,  15  R,  I.  220.  As  to  the  considera- 
tion, though  it  must  be  a  valuable  one  it  need  not  be  money  or  goods. 
Thus  extension  of  time  is  a  valuable  consideration.  Thames  v.  Pembert, 
63  Ala.  561.  All  the  consideration  must,  however,  be  paid  before  notice 
of  the  fraud.  Dugan  v.  Vattier,  3  Blackf .  245 ;  Doswell  v.  Buchanan,  8 
Leigh.  865;  Wood  v.  Mann,  1  Sumner,  506;  Colquitt  v.  Thomas,  8  Geo. 
258;  Jewett  v.  Palmer,  7  Johns.  Ch.  65;  Dixon  v.  Hill,  5  Mich.  408;  Key- 
ser  v.  Angle,  40 N.  J.  Eq.  481 ;  Wormley  v.  Wormley,  8  Wheat.  449;  Arnold 
v.  Hartwig,  73  Mo.  485;  Dougherty  v.  Cooper,  77  Mo.  528;  Young  v.  Kellar, 
94  Mo.  581.  In  Georgia,  Nicol  v.  Crittenden,  55  Ga.  497,  holds  directly  to 
the  contrary,  but  the  decision  is  not  a  satisfactory  one. 

As  to  notice  it  may  be  of  two  kinds,  actual  or  constructive.  Actual 
notice  defines  itself.  Constructive  notice  has  been  defined  as  not  so 
much  notice  as  such  evidence  thereof  as  will  by  operation  of  law  prevent 
the  party  to  whom  it  is  brought  home  from  controverting  the  fact.  It  is 
a  notice  legally  inferred  from  the  proof  of  facts  sufficient  to  put  the 
party  on  inquiry  and  does  not  admit  of  dispute.  Sterry  v.  Arden,  1  Johns. 
Ch.  261.  A  common  illustration  of  this  is  seen  in  the  constructive 
notice  raised  under  our  recording  or  registration  acts,  deeds  recordable 
under  such  acts  Importing  conclusive  evidence  of  notice  irrespective  of 
the  fact  of  actual  notice.  A  question  has  been  made  as  to  the  position 
of  one  who  obtains  a  preference  under  these  acts  by  the  recording  of  a 
conveyance,  when  at  the  time  he  has  had  knowledge  of  facts  sufficient  to 
put  him  on  inquiry  as  to  a  prior  unrecorded  instrument.  Does  the  right 
conferred  by  the  act  of  recording  rise  superior  to  the  equities  of  which 
might  be  urged  against  the  person  so  recording  a  deed?  The  question  is 
ably  discussed  by  Selden,  J.,  in  Williamson  v.  Brown,  15  N.  Y.  854;  who 
arrived  at  the  conclusion  that  notice  sufficient  to  put  a  party  upon  in- 
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an  intent  mast  be  inferred,  saying:  ["The  principle  on  which 
the  statute  of  Elizabeth  proceeds  Is  this,  that  persons  must  be 
just  before  they  are  generous,  and  that  debts  must  be  paid  before 
gifts  can  be  made.  The  difficulty  the  Vice-Chancellor  seems  to 
have  felt  lu  this  case  was,  that  if  he,  as  a  special  juryman,  had  been 
asked  whether  there  was  actually  any  Intention  on  the  part  of  the  settlor 
In  this  case  to  defeat,  hinder  or  delay  his  creditors,  he  should  have  come 
to  the  conclusion  that  he  had  no  such  intention.  It  appears  to  me,  that 
this  does  not  put  the  question  exactly  on  the  same  ground,  for  it  would 
never  be  left  to  a  special  jury  to  find  whether  the  settlor  intended  to  hin- 
der, delay  or  defeat  his  creditors,  without  a  direction  from  the  judge 
that  if  the  necessary  effect  to  the  instrument  was  to  defeat,  hinder  or 
delay  creditors,  that  necessary  effect  was  to  be  considered  as  evidencing 
an  intention  to  do  so.  •  .  •  Of  course  there  may  be  cases  (of  which 
Spirett  v.  Willows  (y)  is  an  example)  in  which  there  is  direct  and  posi- 
tive evidence  to  defraud;  .  .  .  but  it  is  established  by  the  authori- 
ties, that,  in  the  absence  of  any  such  direct  proof  of  intention,  if  a  person 
owing  debts  makes  a  settlement  which  subtracts  from  the  property 
which  is  the  proper  fund  for  the  payment  of  those  debts,  an  amount 
without  which  the  debts  cannot  be  paid,  then,  since  it  is  the  necessary 

(y)  11  Jar.  N.  8.  70 ;  and  see  also  Barman  v.  Richards,  10  Ha.  89;  Strong  v.  Strong, 
18  B.  011;  Columbine  ▼.  Penhall,  1  8m.  &  G*.  228;  Reese  River  Co.  v.  Atwell,  7  Eq.  847; 
BarUng  y.  BUhip,  29  B.  417 ;  Re  Pearson,  8  C.  D.  807. 


quiry  was  chargeable  even  against  one  who  claimed  a  preference  by 
virtue  of  compliance  with  the  registration  act ;  citing  Dey  v.  Dunham,  2 
Johns.  Ch.  182;  Jackson  v.  Van  Valkenburgh,  8  Cow.  260;  Tuttle  v. 
Jackson,  6  Wend.  213;  Jackson  v.  Post,  15  Wend.  588;  Grimstone  v. 
Carter,  8  Paige,  421. 

As  to  the  force  of  constructive  notice  to  conclude  the  party  against 
all  evidence  in  rebuttal  there  is,  however,  an  important  distinction  to  be 
made — a  distinction  clearly  put  forth  in  the  case  of  Williamson  v.  Brown, 
supra  —  that  is  to  say  between  constructive  notice  strictly  so  called  and 
such  evidence  of  notice  merely  sufficient  to  warrant  a  jury  in  Inferring 
actual  notice,  sometimes,  though  loosely,  also  classed  as  constructive 
notice.  As  to  the  former,  best  illustrated  by  the  case  of  a  recorded  deed, 
the  presumption  is  absolute—  the  question  of  actual  knowledge  thereof 
by  a  subsequent  purchaser  is  immaterial.  As  to  the  latter  the  inquiry  is 
more  extended.  If  the  facts  are  sufficient  to  put  the  party  upon  inquiry 
the  presumption  arises,  subject,  however,  to  rebuttal  by  proof  that 
actual  inquiry  pursued  with  diligence  could  not  have  led  the  purchaser 
to  a  knowledge  of  the  prior  right.  Williamson  t?.  Brown,  15  N.  Y.  354; 
Rogers  o.  Jones,  8  N.  H.  264;  Flagg  v.  Mann,  2  Sumner,  554;  Jackson  v. 
Burgott,  10  Johns.  461;  Jackson  v.  Given,  8  Johns.  137;  Pendleton  v, 
JFay,'2  Paige,  205;  Howard  Ins.  Co.  v.  Halsey,  4  Seld.  274. 
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consequence  of  the  settlement  (supposing  it  effectual)  that  some  credit* 
ors  mast  remain  unpaid,  it  would  be  the  duty  of  the  judge  to  direct  the 
jury  that  they  must  infer  the  intent  of  the  settlor  to  have  been  to  defeat 
or  delay  his  creditors,  and  that  the  case  is  within  the  statute."  And 
Lord  Justice  Gifford  said :  "  When  the  settlement  Is  voluntary,  the 
intent  may  be  inferred  in  a  variety  of  ways.  For  instance,  if  after  de- 
ducting the  property  which  Is  the  subject  of  the  voluntary  settlement, 
sufficient  available  assets  are  not  left  for  the  payment  of  the  settlor's 
debts,  the  law  infers  intent.  Again,  if,  at  the  date'of  settlement,  the  person 
making  the  settlement  was  not  in  position  actually  to  pay  his  creditors, 
>he  law  would  infer  that  he  intended,  by  making  the  voluntary  settlement, 
to  defeat  and  delay  them.  .  .  .  That  being  so,  the  appeal  must  be 
dismissed. 

These  dicta  of  Lord  Hat  her  ley  and  Lord  Justice  Gifford  that  "  if  the 
necessary  effect  of  the  instrument  was  to  defeat,  hinder  or  delay  the 
creditors,  the  judge  or  jury  must  as  a  matter  of  law  infer  fraudulent  in- 
tent, can,  however,  no  longer  be  accepted  as  correct,  the  Court  of  Appeal, 
in  Ex  parte  Mercer  (s),  and  the  Privy  Council  in  Godfrey  v.  Poole  (a), 
having  decided  that  the  proper  principle  Is  that:  "the  language  of 
the  act  being,  that  any  conveyance  of  property  is  void  against  creditors 
if  It  is  made  with  intent  to  defeat,  hinder  or  delay  creditors,  the  court  is 
to  decide  in  each  particular  case  whether,  on  all  the  circumstances,  it  can 
come  to  the  conclusion  that  the  intention  of  the  settlor,  in  making  the 
settlement,  was  to  to  defeat,  hinder,  or  delay  his  creditors.  (&)" 

The  confusion  which  has  arisen  has  doubtless  been  caused  (as  was 
recently  pointed  out  by  Lord  Justice  Bowen  in  a  case  not  arising  under 
this  statute  (c))  by  the  fact  that  equity  judges  have  always  had  to 
decide  questions  of  law  and  fact  together.  "  An  equity  judge,  when  he 
had  to  deal  with  a  question  of  fraud,  discussed  his  reasons  for  coming 
to  the  conclusion  that  there  had  been  fraud ;  and  It  very  often  happened, 
that  an  equity  judge  decided  that  there  was  fraud  in  a  case  in  which 
gross  negligence  had  been  proved.  If  the  case  had  been  tried  with  a 
jury,  the  judge  would  have  pointed  out  to  them  that  gross  negligence 
might  amount  to  evidence  of  fraud,  if  it  were  so  gross  as  to  be  incompatible 
with  the  Idea  of  honesty;  but  even  gross  negligence,  in  the  absence  of 
dishonesty,  did  not  of  itself  amount  to  fraud.  Cases  of  gross  negligence 
in  which  the  Chancery  judges  decided  that  there  had  been  fraud,  were 
piled  up  one  upon  another,  until  at  last  a  notion  came  to  be  entertained 
that  it  was  sufficient  to  prove  gross  negligence  in  order  to  establish  fraud. 
That  is  not  so.  In  all  these  cases  fraud  and  dishonesty  were  the  proper 
ratio  decidendi,  and  gross  negligence  was  only  one  of  the  elements  which  the 


(*)  17  Q.  B.  D.  290. 
(a)  13  App.  Cas.,  at  p.  503.  - 

(6)  Per  Kinderaley,  V.  C,  in  Thompson  v.  Webster,  4  Drew,  632,  adopted  and  ap- 
proved by  the  Privy  Council  In  Godfrey  v.  Poole,  supra. 
(c)  Xe  Lievre  v.  Gould  (1893),  1  Q.  B.  at  p.  500. 
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judge  had  to  consider  in  making  up  his  mind  whether  the  defendant's  conduct 
had  been  dishonest." 

The  same  view  had  been  previously  expressed  by  Lord  Esher,  M.  R., 
in  Ex  parte  Mercer,  Be  Wise  (d)  where  his  Lordship  said:  "  No  doubt  in 
coming  to  a  particular  conclusion  as  to  the  intention  in  a  man's  mind, 
you  should  take  into  account  the  necessary  results  of  the  acts  which  he 
has  done.  I  do  not  use  the  words  '  necessary  results '  metaphysically, 
but  in  their  ordinary  business  sense ;  and,  of  course,  If  there  was  nothing 
to  the  contrary,  you  would  come  to  the  conclusion  that  the  man  did 
Intend  the  necessary  results  of  his  acts.  But  If  other  circumstances 
make  you  believe  that  the  man  did  not  intend  to  do  that  which  you  are 
asked  to  find  that  he  did  intend — to  say  that  because  that  was  the  nec- 
essary result  of  what  he  did,  you  must  find  contrary  to  the  other  evidence 
that  he  did  actually  Intend  to  do  it,  is  to  ask  me  to  find  that  to  be  a  fact 
which  one  really  believes  to  be  untrue  in  fact."  Lord  Justice  Lindley  in 
the  same  case  added :  "  The  language  which  has  been  used  in  a  great 
many  cases,  that  a  man  must  in  point  of  law  be  held  to  have  Intended  the 
necessary  consequences  of  his  own  acts,  is  apt  to  mislead,  by  confusing 
the  boundary  between  law  and  fact — between  consequences  which  can 
be  foreseen  with  those  that  cannot."  The  rule,  therefore,  according 
to  the  more  recent  decisions,  is  that  of  common  sense,  viz.,  that  the 
court  has  to  decide  as  a  fact  in  each  case,  what,  on  the  whole  evidence, 
was  the  intention  of  the  settlor  in  making  the  settlement,  and  is  not 
obliged  to  infer  fraudulent  Intent  where  it  did  not  in  fact  exist. 


Illustrations. 

1.  Direct  fraud. —  In  Twynne' s  case  («)  Pierce  was  Indebted  to  Twynne 
In  4002.  and  to  C.  in  200Z.  C.  brought  an  action  for  his  debt,  and,  pend- 
ing the  result,  Pierce  conveyed  all  his  goods,  to  the  value  of  8002.,  to 
Twynne  in  satisfaction  of  his  debt;  but  Pierce  continued  in  possession 
of  them.  Here  the  court  held  that  there  was  direct  evidence  of  an 
Intention  on  the  part  of  Pierce  to  hinder  and  delay  C. ;  and  that  although 
Twynne  had  given  valuable  consideration  for  the  goods,  yet  he  was 
privy  to  the  fraud,  and  consequently  could  not  avail  himself  of  the 
proviso.  Stress  was  laid  upon  the  fact  that  Pierce  was  allowed  to 
remain  in  possession  of  the  goods,  although  the  conveyance  purported 
to  be  not  a  mere  mortgage,  but  an  absolute  alienation.  Had  it  been  a 
mortgage,  of  course  the  mere  fact  of  the  mortgagor  retaining  possession 
would  have  been  no  badge  of  fraud,  as  it  is  one  of  the  usual  incidents 
of  a  mortgage  (/).  The  main  and  substantial  point,  however,  which 
the  court  decided,  was,  that  it  was  obvious,  for  divers  reasons,  that  the 

id)  17Q.B.  D.  290. 

(«)  1  8m.  Lead.  Gas.  1. 

( /)  Edward*  v.  Harben,  2  T.  R.  587. 
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conveyance  was  a  mere  fraudulent  arrangement  between  Twynne  and 
Pierce  to  shelter  the  latter  from  the  just  demands  of  his  creditors,  and 
was  therefore  void  under  the  statute. 

2.  Direct  Intent  to  avoid  anticipated  judgment. —  So,  again,  where  a 
director  of  a  company  was  sued  by  the  company,  and  fearing  that  a 
judgment  would  be  given  against  him,  made  a  voluntary  assignment  to 
his  daughter  of  all  his  property,  it  was  held  that  the  fraudulent  intention 
was  manifest,  and  that  the  settlement  was  void  as  against  the  company, 
although  they  were  not  creditors  at  the  time,  and  it  did  not  appear  that 
there  were  any  creditors  at  the  time  (0*  Even  though  the  daughter  was 
no  party  to  the  fraud,  yet  she  was  not  protected,  because  she  had  not 
given  valuable  consideration. 

8.  Direct  Intent  to  delay  future  creditors.  —  And  so,  again,  in 
jSpirrett  v.  Willows  (a),  the  settlor  being  solvent  at  the  time,  but  having 
contracted  a  considerable  debt  which  would  fall  due  in  the  course  of  a 
lew  weeks,  made  a  voluntary  settlement  by  which  he  withdrew  a  large 
portion  of  his  property  from  the  payment  of  debts,  after  which  he  col- 
lected the  rest  of  his  assets  and  spent  them  in  the  most  reckless  way, 
thus  depriving  the  expectant  creditors  of  the  means  of  being  paid.  In 
that  case  there  was  clear  and  plain  evidence  of  an  actual  Intention  to 
defeat  creditors,  and  accordingly  the  settlement  was  set  aside. 

4.  Again,  a  trader,  who  had  for  many  years  carried  on  the  business  of  a 
banker  and  had  saved  money,  being  about  to  purchase  a  grocery  business 
which  he  intended  to  carry  on  in  addition  to  the  other,  made  a  voluntary 
settlement  of  the  bulk  of  his  property  for  the  benefit  of  his  wife  and 
children.  He  afterwards  bought  the  grocery  business  and  carried  it  on 
for  about  six  months,  but  lost  money  by  it.  He  then  sold  it  for  as  much 
money  as  he  had  given  for  it,  and  afterwards  carried  on  the  baker's  busi- 
ness alone  until,  about  three  years  after  the  execution  of  the  settlement, 
he  filed  a  liquidation  petition,  his  liabilities  largely  exceeding  his  assets. 
The  debts  which  he  owed  at  the  date  of  the  settlement  had  been  all  paid. 
On  these  facts,  it  was  held  that  (Independently  of  the  question  whether 
he  was  solvent  at  the  date  of  the  settlement)  the  settlement  was  void  as 
against  his  creditors,  on  the  ground  that  it  was  evidently  executed  with 
the  view  of  putting  the  settlor's  property  out  of  their  reach,  in  case  he 
should  fail  in  the  speculation  on  which  he  was  about  to  enter  in  carrying 
on  a  new  business  of  which  he  knew  nothing  (i). 

5.  And  so  generally  "  a  man  is  not  entitled  to  go  into  a  hazardous 
business,  and  immediately  before  doing  so,  to  settle  all  his  property 
voluntarily;  the  object  being,  '  If  I  succeed  In  business,  I  make  a  fortune 
for  myself.    If  I  fail,  I  leave  my  creditors  unpaid.    They  will  bear  the 


(*)  Reete  River,  Co.  v.  Attwell,  L.  R.,  7Eq.  547. 

(a)  3  DeG.,  J.  &8.  293. 

(<)  Ex  parte  Ruwell,  Re  BtUterwarth,  19  O.  D.  6SS;  and  see  also  Ware  v.  Gardner, 

7  Eq.  817. 
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loss/    That  is  the  very  thing  which  the  statute  of  Elizabeth  was  meant 
to  prevent"  (c). 

6.  Marriage  settlement  executed  with  fraudulent  intent. —  Most  of 
the  above  examples  have  been  cases  of  voluntary  settlements;  bat  where 
there  is  an  express  intention  to  defeat  creditors,  and  all  parties  to  the 
consideration  are  parties  to  that  intention,  the  fact  that  it  was  a  settlement 
based  on  valne  will  not  render  it  valid  against  the  settlor's  creditors. 
Thus,  where  one,  by  marriage  settlement,  settles  his  own  property  on 
himself  until  bankruptcy,  and  then  over,  it  is  so  clearly  intended  to  de- 
fraud creditors  that  the  wife  must  be  assumed  to  have  been  party  to  that 
intention,  and  the  trust  over  on  bankruptcy  will,  therefore,  as  against 
creditors,  be  void  (<Z) .  This  case  must,  however,  be  carefully  distinguished 
from  that  of  Be  Detmold,  Detmold  v.  Detmold  (m).  There  the  settlor,  on 
his  marriage,  settled  property  on  himself  until  bankruptcy,  or  until  he 
should  "  assign,  charge,  or  incumber  the  Income,  or  should  do  or  suffer 
something  whereby  the  same  or  part  thereof  would,  through  his  act  or  default, 
or  by  operation  of  law,  become  vested  in  or  pay  able  to  some  other  person,"  in 
which  event  the  income  was  to  become  payable  to  the  wife.  A  single 
creditor  of  the  husband  obtained  judgment  against  him,  and  a  receiver 
of  the  settled  income  was  appointed  by  way  of  equitable  execution. 
The  settlor  afterwards  became  bankrupt.  It  was,  however,  held,  by 
North,  J.,  that  although,  if  the  husband  had  first  become  bankrupt,  the 
trust  over  in  favour  of  the  wife  would  have  been  invalid  against  the 
general  body  of  creditors,  yet  it  was  valid  as  against  a  particular  judg- 
ment creditor,  and  that  having  once  taken  effect,  the  subsequent  bank- 
ruptcy of  the  settlor  could  not  divest  the  estate,  which  had  vested  in 
the  wife.  The  learned  judge  distinguished  the  case  from  those  above 
cited,  on  the  ground  that  a  gift  over  on  alienation  by  a  settlor  is  valid, 
and  that  the  effect  of  the  receivership  order  was  involuntary  alienation, 
taking  place  before  the  commencement  of  the  bankruptcy.  The  dis- 
tinction, however,  is  very  fine,  and  it  is,  with  unfeigned  respect,  sug- 
gested, that  if  (as  seems  clear)  a  gift  over  on  bankruptcy  is  void  against 
creditors,  because  it  evidences  an  intention  to  defeat  or  delay  them,  so  by 
parity  of  reasoning,  a  gift  over  on  the  settlor  charging  his  interest  (*.  e., 
to  secure  a  debt),  or  suffering  something  (f.  e.,  an  execution),  whereby 
the  same  would,  by  operation  of  law,  become  payable  to  another,  equally 
evidences  a  dishonest  intent  to  escape  from  his  just  liabilities.  More- 
over, surely  the  gift  over  on  bankruptcy  of  itself  proved  an  intent  to 
defeat  or  delay  creditors,  and,  the  intent  being  proved,  the  statute  avoids 


(c)  Per  Jessel,  M.  B.,  Ex  parte  RumssU,  supra ;  following  Mackay  v.  Douglas,  L. 
R  ,  14  Eq.  106.  An  unconscious  paraphrase  of  Shakespeare,  "  If,  liki  an  111  venture, 
it  come  unlnokly  home,  I  break,  and  yon,  my  gentle  creditor,  lose." 

(<f)  Higginbottom  v.  Holme,  19  V.  88;  Ex  parte  Hodgson,  ib.  808;  Re  Pearson,  8  Ok. 
Div.  807 ;  and  see  also  Ex  parte  Bolland,  Be  Clint,  L.  B.,  17  Eq.  115,  for  another  In- 
stance of  a  settlement  dearly  fraudulent. 

(m)  40  0.  D.  686. 
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the  settlement,  not  only  against  the  general  body  of  creditors,  bat 
against  judgment  creditors.  Of  course  if  the  wife  had  been  a  bona  fide 
purchaser  for  value  without  notice,  no  question  could  have  arisen ;  but 
under  Higginbottom  v.  Holme  {n)t  and  that  class  of  cases,  the  very  form 
of  the  settlement  was  sufficient  to  fix  her  with  notice  of  its  character. 

7.  When  a  person  marries  his  mistress,  and  with  the  intention  of 
defeating  his  creditors,  and  with  her  knowledge  of  that  intention,  settled 
all  or  a  considerable  part  of  his  property  upon  her,  the  marriage  con* 
sideration  did  not  render  the  settlement  valid  as  against  the  settlor's 
creditors;  for  such  a  marriage  was  a  mere  cloak  for  the  fraud,  and  the 
wife  was  partfcep*  criminU  (o). 

8.  Fraudulent  settlement  upheld,  in  favour  of  bona  fide  parties 
to  valuable  consideration. —  Bat,  on  the  other  hand,  where  a  trust 
based  on  value  would,  as  between  the  settlor  and  his  creditors,  be  clearly 
void,  yet  it  will  be  supported  as  between  the  creditors  and  persons 
parties  to  the  consideration,  where  such  parties  are  not  privy  to  the 
settlor's  fraudulent  intentions.  Thus  in  Kenan  v.  Crawford  (p),  the 
facts  were,  that  C.  (who  carried  on  the  business  of  a  flax  spinner  at  8. 
Mills,  in  partnership  with  B.)  by  a  settlement  made  in  contemplation  of 
his  marriage,  after  reciting  that  he  was  indebted  to  his  intended  wife  in 
a  sum  of  20,0001.,  covenanted  to  pay  that  sum  to  the  trustees,  upon  trust 
that  as  soon  as  he  should  become  owner  in  fee  simple  of  S.  Mills  (which 
he  had  agreed  to  purchase)  they  should  advance  the  20,0002.  to  him  on 
mortgage  of  those  mills.  It  was  further  declared  that  the  trustees 
should  stand  possessed  of  the  20,0001.  when  so  Invested,  upon  trust  to 
pay  the  income  to  the  intended  wife  for  life  for  her  separate  use,  with 
remainder  to  the  husband  during  his  life  or  until  he  should  become 
bankrupt,  with  remainder  to  the  children  of  the  marriage.  The  recital 
that  C.  was  indebted  to  the  intended  wife  in  20,0002.  was  quite  false,  and 
C.  was  at  the  time  of  the  marriage  in  insolvent  circumstances;  but  the 
intended  wife  had  no  knowledge  of  his  insolvent  circumstances,  and 
understood  nothing  about  the  recitals  in  the  deed.  The  settlor  subse- 
quently purchased  the  8.  Mills  estate,  and  mortgaged  it  to  the  trustees 
for  securing  the  20,0002.,  but  no  money  actually  passed.  The  settlor 
subsequently  became  bankrupt,  and  the  creditors  claimed  that  the 
settlement  was  void  as  against  them.  It  was,  however,  held  that,  not- 
withstanding the  falsity  of  the  recitals,  the  settlement  and  the  mortgage 
deed  consequent  thereon  were  valid  so  far  as  concerned  the  Interests  of 
the  wife  and  children;  for  the  former  was  no  party  to  the  settlor's 
fraud,  and  gave  valuable  consideration  (viz.,  marriage)  for  the  settle- 
ment, and  the  latter  were  parties  privy  to  that  consideration. 


(*)19V.  88. 

(a)  Bulmer  v.  Hunter,  8  Bq.  46;  and  see  Columbine  v.  BenhaU,  1  Boa.  ft  Giff.  298. 

(p)  6  C.  D.  29,  and  see  Ex  parte  Some,  MLT,  801.  The  valuable  consideration 
mast  be  substantial,  however,  and  not  merely  technical ;  see  Re  Riddler,  22  0.  D. 
74.    But  conf.  HarrU  v.  Tubbs,  42  C.  D.  07. 
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9.  Where  a  trust,  based  on  value,  Is  sought  to  be  invalidated  as  against 
a  party  privy  to  the  consideration,  or  where  a  voluntary  trust  is  sought 
to  be  Invalidated  as  against  a  purchaser  for  value  from  a  cestui  que 
trust,  it  must  be  conclusively  shown  that  such  party  was  privy  and  party 
to  the  fraudulent  intent.  For,  although  he  may  have  known  that  the 
effect  of  the  assignment  would  be  to  hinder  or  defeat  the  assignor's 
creditors,  or  expectant  creditors,  yet  if  the  transaction  was  a  bona  fide 
purchase,  and  not  a  mere  collusive  arrangement  between  the  parties  with 
the  intention  of  causing  such  hindrance  or  delay,  it  will  be  upheld  (g). 
It  should  also  be  observed,  that  the  protection  afforded  to  bona  fide  pur 
chaser  for  value  from  a  beneficiary  under  a  fraudulent  deed,  is  not  con- 
fined to  purchasers  of  legal  estates  or  interests  but  extends  to  purchasers 
of  mere  equitable  interests  (r) . 

10.  Fraudulent  intent  presumed  from  surrounding  circum- 
stances.—  As  above  stated,  in  the  absence  of  direct  evidence  of  fraud- 
ulent intent,  it  may  (if  there  be  no  rebutting  evidence)  be  inferred  from 
the  fact  that  the  necessary  result  of  the  settlement  was  to  defeat  or 
delay  the  settlor's  creditors.  The  inference  is,  however,  one  of  fact  only, 
and  not  an  inference  of  law,  and  may  be  rebutted  if  the  evidence  as  a 
whole  shows  that  no  such  intention  existed.  In  Freeman  v.  Pope  («), 
the  circumstances,  so  far  as  they  are  material,  were  as  follows:  The 
settlor  was  a  clergyman,  with  a  life  income  of  about  1,0002.  a  year;  but 
at  the  date  of  the  settlement  in  question  his  creditors  were  pressing  him, 
and  he  had  to  borrow  from  his  housekeeper  a  sum  wherewith  to  pay  the 
most  urgent.  He  handed  over  to  her,  as  security,  the  only  property  he 
had  in  the  world,  and  a  policy  of  insurance  for  1,0002.  upon  his  own  life. 
The  security  to  the  housekeeper  exceeded  in  value  her  debt  by  about 
2002. ;  but  the  settlor  also  owed  a  debt  of  8892.  to  his  bankers,  which  was 
subsequently  Increased  at  the  date  of  the  settlement  to  4892.  under  an 
arrangement  that  he  would  allow  his  solicitor  to  receive  part  of  his  income, 
and  out  of  it  pay.  1002.  a  year  towards  liquidating  the  4892.,  and  would 
pay  the  residue  into  the  banker's  bank  upon  a  current  account.  There 
was  no  bargain,  however,  that  the  bankers  would  not  sue.  Being  in  these 
circumstances,  he  executed  a  voluntary  settlement  of  the  life  policy  in 
favor  of  a  Mrs.  Pope,  and  having  done  so,  was  consequently  in  this  posi- 
tion, that  he  had  nothing  wherewithal  to  pay,  or  to  give  security  for  the 
debt  of  4892.,  except  the  surplus  value  of  the  furniture;  and  he  was 
clearly  and  completely  Insolvent  the  moment  he  executed  the  settlement. 
Upon  these  facts  a  subsequent  creditor  instituted  a  suit  to  set  aside  the 
settlement;  on  the  ground  that  although  there  was  no  actual  fraud,  yet 

(ff)  See  DarviUe  v.  Terry,  6  H.  A  N.  807;  Hale  v.  Saloon  Omnibus  Co.,  4  Dr.  498; 
judgment  In  Harmon  v.  Richard*,  10  Ha.  89;  Alton  v.  Harrison,  L.  R.,  4  Ch.  Ap.  622; 
MkUtteton  v.  Pollock,  2  Ch.  D  104 ;  Boldero  v.  L.  £  W.  Discount  Co.,  5  Ex.  Div.  47 ;  bat 
see  Spencer  v.  Slater,  4  Q.  B.  D.  104. 

(r)  Halifax  Joint  Stock  Sank  v.  OledhiU,  (1891)  1  Oh.  81. 

(t)  5  Ch.  App.  540. 
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the  effect  of  the  settlement  was  to  defraud  creditors,  and  that  as  there 
were  creditors  antecedent  to  the  settlement  still  unpaid,  he  could  ask  for 
It  to  be  set  aside.  And  the  court  held  that  this  was  so.  Whether,  how- 
ever, this  case  would  have  been  decided  as  it  was,  if  the  court  had  felt 
itself  at  liberty  to  consider  the  entire  evidence  (according  to  the  now 
established  rule)  is  problematical;  as  the  court  of  first  Instance  (at  all 
events)  seems  to  have  felt,  that  if  it  had  been  asked  whether  there  was 
actually  any  intention  on  the  part  of  the  settlor  to  defeat,  hinder,  or  delay 
his  creditors,  it  would  have  come  to  the  conclusion  that  he  had  no  such 
intention. 

11.  A  lady,  being  indebted  to  the  plaintiff  at  the  time  of  her  marriage, 
settled  all  her  property  (except  Jewels  and  furniture)  upon  certain  trusts 
in  favour  of  herself  and  her  husband  and  issue,  and  in  default  of  issne 
in  favour  of  certain  collateral  relatives.  Before  the  debt  was  paid,  she 
and  her  husband  died  without  issue ;  and  it  was  held  that,  qua  the  col- 
lateral relatives,  the  settlement  was  voluntary,  and  that,  therefore,  as 
between  them  and  the  plaintiff,  the  settlement  was  void  (£).  It  is  con- 
ceived, however,  that  in  the  absence  of  express  Intent  to  defeat  or  delay 
creditors,  no  such  inference  would  now  be  made,  the  consideration  being 
marriage,  and  the  transaction  one  which  was  natural  and  usual  on  such 
an  occasion. 

12.  Again,  a  trader  doing  business  to  the  amount  of  100,0001.  a  year, 
executed  two  voluntary  settlements  in  favour  of  his  wife,  the  first  being 
two  years,  and  the  last  one  year  before«hls  death.  By  the  first,  he  settled 
two  policies  of  insurance,  each  for  1,0002.;  by  the  second  he  settled  his 
furniture,  worth  about  1,0002.  An  inquiry  into  the  state  of  his  affairs 
having  been  directed,  it  was  found  that  at  the  date  of  the  first  settlement 
his  debts  would  have  exceeded  his  assets  by  1,2932.,  and  at  the  date  of 
the  second  settlement  his  debts  were  10,7262.  over  his  assets.  A  creditor 
whose  debt  was  contracted  after  the  date  of  the  first,  but  before  the  date 
of  the  second  settlement,  commenced  proceedings  to  set  aside  both  settle- 
ments. It  was  held  that,  as  the  settlor's  debts  exceeded  his  assets  when 
both  deeds  were  executed,  he  was  then  insolvent,  and  the  deeds  must  be 
declared  fraudulent  and  void  as  against  the  plaintiff  and  his  other  credit- 
ors; and  that  the  fact  that  all  the  settlor's  debts  in  existence  at  the  date 
of  the  first  settlement  had  been  subsequently  paid  was  immaterial  (u). 
It  must  be  borne  in  mind  that  the  settlor  being  dead  there  was  no  evi- 
dence forthcoming  to  rebut  the  prima  facie  inference  of  fact,  otherwise 
it  is  quite  conceivable  that  a  similar  case  would  (in  the  light  of  more 
recent  decisions)  be  decided  the  other  way.  In  short,  the  reader  is 
emphatically  warned  that  none  of  the  reported  cases  of  implied  fraudu- 
lent intent  can  now  be  relied  on  as  authorities,  the  question  of  intent 


(ft)  Smith  v.  CherriU,  L.  R.,  4  Eq.  390. 

(u)  Taylor  v.  Coenen,  1  O.  D.  636;  and  for  other  examples,  see  Crowley  v.  EU- 
worthy,  12  Eq.  159 ;  and  Adames  ▼.  HaUett,  6  Eq.  468 
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being  no  longer  regarded  as  a  question  of  law,  bat  purely  one  of  fact  in 
each  case. 

13.  Fraudulent  intent  not  presumed  merely  from  effect. —  This  was 
very  well  exemplified  in  Ex  parte  Mercer,  Be  Wise  (n).  The  facts  of 
that  case  were  as  follows:  A  master  mariner  was  married  at  Hong 
Kong  on  May  31st,  1881.  In  the  following  Augu«t  an  action  for  breach 
of  promise  of  marriage  was  commenced  against  him,  and  the  writ 
served  upon  him  at  Hong  Kong  on  October  the  8th.  By  the  same  mail 
he  heard  that  a  legacy  of  5001.  had  become  payable  to  him.  On  the  17th 
October  he  executed  a  post-nuptial  settlement  of  the  500Z.  in  favour 
of  his  wife  and  issue,  being  then  Indebted  to  no  one.  In  July,  1882, 
judgment  in  the  breach  of  promise  action  went  against  him  for  5002.; 
and  in  November,  1884,  he  was  adjudicated  bankrupt.  It  was  there- 
upon attempted  to  set  aside  the  post-nuptial  settlement  under  Lord 
Hatherley's  dictum  In  Freeman  v.  Pope.  The  bankrupt,  however,  swore 
that  when  he  made  the  settlement  he  was  In  no  way  Influenced  by  the 
action  having  been  commenced  against  him,  which  he  thought  would 
come  to  nothing.  On  this  state  of  facts  the  Divisional  Court  and  the 
Court  of  Appeal  declined  to  set  aside  the  settlement,  on  the  ground 
that  there  was  not  sufficient  evidence  to  warrant  a  judge  or  jury  in  find- 
ing that  the  settlement  was  intended  to  delay,  hinder,  or  defraud  cred- 
itors. Grantham,  J.,  said:  "  When  learned  judges  have  said  that,  if  the 
necessary  result  of  a  settlement  is  to  hinder  creditors,  it  must  be  taken 
to  have  been  executed  with  that  intent,  this  observation  must  be  taken 
as  applied  to  the  character  of  the  particular  case  in  which  it  was  made. 
In  all  the  cases  which  have  been  referred  to,  the  settlor  had  considerable 
debts  or  liabilities,  and  in  none  of  them  was  there  the  same  reason  for 
making  the  settlement  which  existed  in  the  present  case,  viz.,  the  wish 
to  settle  on  the  wife  of  the  settlor,  property  to  which  he  became  unex- 
pectedly entitled  after  his  marriage,  and  it  cannot  be  said  that,  with  the 
exception  of  the  writ  having  been  served  upon  him,  there  was  any  such 
inducement  for  him  to  make  the  settlement  as  there  was  in  all  the  other 
cases  which  have  been  cited  "  (y).1 

(n)  17Q.  B.  Div.290. 

(y)  And  see  also  observations  of  Lord  Esher,  M.  R.,  and  Llndley,  L.  J.v  In  the 
same  case  quoted,  aupra,  p. 

1  Fraudulent  intent  presumed  from  surrounding1  olrcum- 
stanoea — "Necessary  effect."  —  The  same  conflict  Is  seen  in  American 
decisions.  The  stricter  rule  as  embodied  In  Reade  v.  Livingstone,  8 
Johns.  Ch.  481,  which  impMed  fraud  as  a  matter  of  law  in  a  voluntary 
conveyance  by  one  Indebted,  has  found  itself  opposed  to  a  steadily 
increasing  majority  of  the  decisions.  In  Freeman  v.  Pope,  cited  in  the 
text,  supra,  the  court  used  this  language:  "  If  at  the  time  of  a  voluntary 
settlement  the  settlor  had  £100,000  and  put  £100  In  settlement  and  a 
creditor  for  say  £10  happened  to  be  unpaid  In  consequence  of  the  settlor 
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Article  16. 
When  Void  under  Bankruptcy  Act, 

When  Void  under  Bankruptcy  Aet  (s). —  (1)  Even 
where  a  settlement  is  valid  as  against  creditors  under  the 
last  preceding  article,  yet  (a)  it  will  be  void  as  against  the 
settlor's  trustee  in  bankruptcy  or  liquidation  (b)  under  the 
following  circumstances,  viz. :  — 

a.  If  it  be  voluntary,  and  the  settlor  becomes  bankrupt 
or  liquidates  his  affairs  within  two  years. 

/).  If  it  be  voluntary,  and  the  settlor  becomes  bankrupt 
or  liquidates  his  affairs  after  two  but  within  ten  years; 
unless  it  can  be  shown  that  he  was  solvent  at  the  date  of 
the  settlement  without  the  aid  of  the  property  comprised 
in  it,  and  that  his  estate  or  interest  in  such  property  passed 
to  the  trustee  of  the  settlement  on  the  execution  thereof. 

y.  If  it  consists  of  a  mere  covenant  or  contract  made  in 
consideration  of  marriage,  for  the  future  settlement  upon 
the  settlor's  wife  or  children,  of  any  specific    and    ear- 


(»)  Bankruptcy  Act,  1883,  8.  47  (1). 

(a)  These  provisions  were  limited  to  traders  by  the  Bankruptcy  Act,  1868,  but 
are  extended  to  the  publio  generally  by  the  Aot  of  1888,  which  la  not  retrospective 
(Ex  parte  Todd,  19  Q.  B.  D.  186). 

(o)  The  section  does  not  apply  to  the  winding  up  of  deceased  Insolvent  settlor's 
estates  (Re  Gould,  19  Q.  B.  D .  92) . 


losing  his  money  In  the  Interval,  that  would  be  quite  sufficient  to  set 
aside  the  settlement."  While  there  are  some  cases  that  go  to  that  extent 
(Hanson  v.  Buckner,  4  Dana,  251;  Crawford  v.  Klrkey,  55  Ala.  282),  the 
more  modern  and,  it  is  submitted,  more  practical  rule,  is  stated  by  Chief 
Justice  Bigelow  in  Lerow  v.  Wilmarth,  9  Allen,  886,  "  there  is  *  *  * 
as  to  voluntary  conveyances  made  on  meritorious  consideration  no  abso- 
lute presumption  of  fraud  arising  which  disregards  entirely  the  intent 
and  purpose  of  the  conveyance  if  the  grantor  happened  to  be  indebted  at 
the  time  It  was  made.  Such  conveyance  under  such  circumstances 
affords  only  prima  fade  evidence  of  fraud  which  may  be  rebutted  or  con- 
trolled." Pratt  v.  Curtis,  2  Lowell,  90;  Dunlap  v.  Hawkins,  59  N.  Y. 
846;  Parish  v.  Murphree,  18  How.  98;  Cole  v.  Tyler,  65  N.  Y.  78. 
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marked  (c)  money  or  property  wherein  be  bad  not  at  tbe 
date  of  bis  marriage  any  estate  or  interest,  vested  or  con- 
tingent (d),  (and  not  being  money  or  property  of  or  in 
right  of  bis  wife),  unless  such  property  or  money  has  been 
actually  transferred  or  paid  pursuant  to  such  contract  or 
covenant  (e). 

(2)  This  article  does  not  affect  a  settlement  of  property 
accrued  to  the  settlor  since  marriage  in  right  of  his  wife, 
or  the  trusts  of  a  policy  of  assurance  effected  in  favour  of 
a  wife  or  childen  under  sect.  11  of  the  Married  Women's 
Property  Act,  1882.1 

Illustrations. 

1.  Thus  a  person  made  a  voluntary  settlement  of  an  estate  which  was 
subject  to  a  mortgage,  and  covenanted  with  the  trustees  that  he  would 
pay  the  Interest  on  the  mortgage,  and,  when  required,  would  pay  off  the 
principal.  It  subsequently,  and  within  two  years,  turned  out  that  his 
assets  (exclusive  of  the  estate  in  question)  were  sufficient  to  pay  his 
debts  other  than  tbe  mortgage  debt,  but  not  sufficient  to  pay  both,  and 
he  became  bankrupt.  It  was  held,  that  whether  the  settlement  was 
fraudulent  or  not  within  the  18th  Elizabeth  it  was  not  material  to  Inquire, 
but  that  it  clearly  fell  within  the  provisions  of  the  Bankruptcy  Act,  and 
was  therefore  void  (/). 

(c)  Exports  Bishop,  Re  Tonnies,  8  Ch.  App.  718. 

<<f)  8ee  Re  Andrews,  7  O.  D.  636.  A  formal  transfer  of  future-acquired  property 
la,  In  reality,  nothing  more  than  a  oontraot  to  assign  It  when  it  comes  into  exist- 
ence, and  would,  It  is  conceived,  be  a  contract  within  the  meaning  of  this  rule. 
(See  CoUyer  v.  Isaacs,  19  C.  D.  842;  and  Joseph  v.  Lyons,  15  Q.  B.  D.  880.) 

(a)  Bankruptcy  Act,  1883,  s.  47  (2).  It  would  also  seem  that  every  assignment  of 
future-acquired  property  would  be  cancelled  by  bankruptcy  before  the  property 
came  into  existence,  inasmuch  as  until  then,  such  assignments  are  in  reality  only 
contracts  to  assign.    See  CoUyer  v.  Isaacs,  sup. 

(/)  Ex  parte  Huxtable,  Re  Conioeer,  2  0.  D.  54. 

i  Validity  as  against  settlor's  trustee  in  bankruptcy. —  The  Federal 
Bankrupt  Law  of  1867  contained  a  provision  (§  5129),  avoiding  any  con- 
veyance of  property  made  by  one  insolvent  or  in  contemplation  of 
insolvency,  within  six  months  before  filing  of  a  petition  in  insolvency 
by  or  against  him,  to  any  one  who  had  reasonable  cause  to  believe  him 
Insolvent  or  acting  in  contemplation  of  insolvency,  or  who  knew  the 
purpose  of  the  conveyance  to  be  the  evasion  of  the  provisions  of  the 
Bankruptcy  law. 
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2.  Upon  an  application  to  set  aside  a  post-nuptial  settlement  under 
clause  ft  of  this  article,  It  appeared  that,  by  the  settlement,  a  life  interest 
was  reserved  to  the  settlor  himself,  and  that,  if  this  life  interest  were 
taken  into  account,  he  was  able  to  pay  his  debts  at  the  date  of  the  settle- 
ment; but  that  if  it  was  not  taken  into  account  he  was  insolvent.  The 
court  held  that  the  settlor's  life  interest  ought  to  be  taken  into  account 
in  estimating  his  solvency,  and  that  the  settlement  was  valid  as  against 
his  trustee  in  bankruptcy  (?) . 

3.  Clause  y  of  the  above  article  only  applies  to  specific  or  ear-marked 
property;  and,  therefore,  where  a  person  by  his  marriage  settlement 
covenants  that  he  will  pay  a  sum  of  money  to  the  trustees,  such  a 
covenant  is  perfectly  valid.  The  intention  of  the  act  is  to  pre- 
vent settlements  of  property  expected  to  accrue  at  a  future 
time,  in  which  the  settlor  has  at  the  date  of  the  settlement 
no  present  interest.  As  Mellish,  L.  J.,  put  it  in  Ex  parte  Bishop,  re 
Tonnie8  (A) :  "  The  object  of  the  legislature  was  to  provide  that  specific 
money  or  property  which,  but  for  the  section,  would  have  gone  to  the 
trustees  [of  the  settlement]  exclusively,  should  be  divided  among  the 
creditors  [of  the  settlor].  A  covenant  to  settle  such  money  or  property 
would,  in  equity,  have  bound  it  when  it  came  into  actual  possession,  and 
the  intention  was,  that  if  the  covenantor  had  no  interest  at  the  time,  it 
should  go  to  the  creditors,  and  not  to  the  trustees,  of  the  settlement.  If 
this  had  been  a  covenant  that  in  case  any  property  was  left  to  the  cove- 
nantor by  his  father  or  any  other  person,  he  would  settle  it,  and  the 
covenantor  had  no  interest  in  it  at  the  time,  the  covenant  would  be 
void  against  the  trustee  in  bankruptcy.  The  word  c money'  refer*  to 
something  of  the  same  nature  as  '  property,'  namely,  something  specific, 
and  does  not  apply  to  that  which  is  a  mere  debt  due  from  the  settlor.'* 
Whether,  in  such  cases,  property  coming  to  the  settlor  after  his  dis- 
charge, would  remain  bound  by  the  covenant,  is  not  free  from  doubt. 
The  section  in  question  only  avoids  them  as  against  the  trustee  in 
bankruptcy,  who  would,  of  course,  have  no  claim  to  property  which  only 
vested  in  the  bankrupt  after  his  discharge.  It  would  seem,  however, 
that  the  bankruptcy  would,  ipso  facto,  cancel  all  the  debtor's  contracts, 
including  such  a  one  as  this  (Q.  It  must  also  be  pointed  out  that  docu- 
ments which  purport  to  assign  after-acquired  property,  are  in  reality  only 

y  contracts  to  do  ao  when  the  property  comes  into  existence ;  for  "  A  man 
cannot  in  equity,  any  more  than  at  law,  assign  what  has  no  exist- 
ence" (j). 

4.  Whether  settlements  void  on  bankruptcy  are  void  against  pur- 
chasers from  beneficiaries. —  The  question  whether  a  voluntary  settle* 
ment,  or  gift,  which  becomes  void  by  reason  of  the  settlor's  bankruptcy 

(?)  Be  Lowndes,  18  Q.  B.  D.  677. 

(ft)  8  Oh.  Ap.  721. 

(*)  8ee  CoUyer  v.  Isaacs,  19  0.  D.  842. 

(J)  CoUyer  v.  Isaacs,  supra;  Joseph  v.  Lyons,  15  Q.  B.  D.  280. 
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within  two  or  ten  years,  is  void  in  toto>  so  as  to  take  away  the  rights  of 
bond  fide  purchasers  for  value  from  the  beneficiaries  of  donees,  is  not 
free  from  doubt.  Mr.  Justice  Stirling  has  decided  that  it  is,  and  that  no 
one  can  safely  purchase  from  such  a  beneficiary  until  the  ten  years  have 
elapsed  (it).  On  the  other  hand,  Mr.  Justice  Williams  has  decided  that 
such  bona  fide  purchasers  are  protected  (?)•  Until  the  point  comes  be- 
fore the  Court  of  Appeal,  it  must  be  considered  a  doubtful  one. 


Article  17. 
When  Void  as  against  Subsequent  Purchasers  from  Settlor. 

When  Void  as  against  Subsequent  Purchasers  from 
Settlor. —  (1)  A  settlement  of  lands  is  void,  as  against 
subsequent  bona  fide  purchasers  for  value  from  the  settlor, 
if  made  with  intent  to  defeat  such  purchasers  (m)  ;  or  if  it 
is  revocable  (n).  , 

(2)  Provided  always,  that  this  article  in  nowise  prejudi- 
cially affects  bona  fide  purchasers  for  value  (o)9  whether 
beneficiaries  under  a  trust  based  on  value,  but  fraudulent 
in  inception,  or  assigns  of  voluntary  beneficiaries  (p). 

The  law  on  this  subject,  the  foundation  for  which  is  the  Statute  27 
Eliz.  c.  4,  has  to  a  large  extent  been  revolutionized  by  the  Voluntary 
Conveyances  Act,  1893  (g).  Although  the  statute  of  Elizabeth  does  not 
In  any  way  speak  of  voluntary  conveyances,  it  was  for  nearly  300  years 
held,  in  a  long  line  of  decisions,  that  every  voluntary  conveyance  or 
settlement  was  impliedly  fraudulent  within  that  statute  as  against  sub* 
sequent  purchasers,  even  although  no  actual  intention  to  defraud  existed 


(k)  Re  Briffffg  and  Spicer;  (1891)  9  Oh.  187. 

(f)  Re  Brail,  ex  parte  Norton,  (1893)  2  Q.  B.  881;  and  see  also  Re  Vdnstttart,  ex 
parte  Brown,  lb.  377. 

(m)  27  Ellz.  c.  4.  The  word  "  purchasers  "  includes  mortgagees  and  lessees 
(DofpWnv.  Aylward,  4  H.  L.  486;  Doe  v.  More*,  2  W.  Bl.  1019).  As  to  copyholds, 
see  Doe  v.  BoUrieU,  5  B.  A  Ad.  131 ;  Currie  v.  Nind,  1  M.  &  O.  17;  and  as  to  lease- 
holds, last  note  to  Saunders  v.  Dehen,  2  Ver.  272. 

(n)  27  Ellz.  c.  4 ;  and  see  Standon  v.  Bullock,  cit.  3  Bep.  82  b;  Lavender  v.  Blacks- 
ten,  3  Keb.  526;  Jenkins  v.  Kemiss,  1  Lev.  160. 

(o)  28  Ellz.  c  4.  8.  4. 

(p)  Prodger*  v.  Langham,  Keb.  486. 

(9)  66  A  57  Vict  C.  21. 
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at  the  date  of  the  settlement  impeached  (r).  This  was  purely  judge- 
made  law,  and  rested  on  the  theory  that,  by  selling  the  property  after- 
wards for  valuable  consideration,  the  settlor  so  entirely  repudiated  the 
former  voluntary  settlement,  and  showed  his  intention  to  sell,  as  to  raise 
against  him  and  the  beneficiaries  a  conclusive  presumption  that  such 
intention  existed  when  he  made  the  voluntary  settlement,  and  consequently 
that  the  latter  was  made  with  intent  to  deteat  the  subsequent  pur- 
chaser (a) .  This  principle  appears  to  be  somewhat  far-fetched,  and  of 
late  years  has  frequently  been  alluded  to  with  disapprobation  by 
learned  judges,  but  accompanied  by  an  intimation  that  nothing  less  than 
legislative  interference  could  alter  a  rule  which  had  been  uniformly  acted 
on  for  so  long  a  period.  At  length  Parliament  has  intervened,  and  by 
the  above-mentioned  Act  of  1893,  it  is  enacted  that "  No  voluntary  convey- 
ance of  any  lands,  tenements,  or  hereditaments,  whether  made  before 
or  after  passing  of  this  Act,  if  in  fact  made  bona  fide  and  without  any 
fraudulent  intent,  shall  hereafter  be  deemed  fraudulent  or  covinous 
within  the  meaning  of  the  Act  27  Eliz.  c.  4,  by  reason  of  any  subse- 
quent purchase  for  value,  or  be  defeated  under  any  of  the  provisions 
•of  the  said  Act  by  a  conveyance  made  upon  any  such  purchase,  any 
rule  of  law  notwithstanding."  The  Act  does  not  extend  to  cases 
where  the  subsequent  purchase  has  been  made  before  the  29th  of 
June,  1893;  and,  as  many  titles  depend  upon  the  validity  of  such  subse- 
quent purchases  made  before  that  date,  it  seems  necessary  to  give  some 
examples  of  the  old  law.  It  is  also  necessary  to  remind  the  reader 
that  although,  by  reason  of  this  statute,  voluntary  conveyances  will  no 
longer  be  ipso  facto  void  as  against  subsequent  purchasers  for  value,  yet, 
under  the  general  doctrines  of  equity,  a  voluntary  conveyance  may  be 
postponed  to  a  subsequent  purchaser  for  value  without  notice  if  the  latter 
should  get  a  conveyance  of  the  legal  estate,  or  if  the  beneficiaries  under 
the  voluntary-settlement  have  been  guilty  of  negligence,  and  the  settle- 
ment did  not  vest  the  legal  estate  in  a  trustee  for  them  (t).1 

X 

(r)  Doe  v.  Manning,  9  East,  57 ;  Trowell  v.  Shenton,  8  C.  D.  318. 
(«)  Per  Campbell,  C.  J.,  Doe  v.  Rusham,  17  Q.  B.  723. 

(f)  Cave  v.  Cave,  IS  C.  D.  639;  Briggs  v.  Jones,  10  Eq.  92;  Northern  Ass.  Soc,  v. 
Whipp,  26  O.  D.  482 ;  and  judgment  of  Kekewlch,  J.,  in  Harris  v.  Tubbs,  42  O.  D.  79. 

1  Validity  as  against  subsequent  purchasers  —  Voluntary  convey- 
ance.—  Independent  of  statute  the  doctrine  as  held  in  most  of  the  courts  of 
this  country  is  materially  different.  If  the  conveyance  is  actually  fraudu- 
lent it  would  be  so  as  to  a  subsequent  purchaser  though  without  notice, 
and  where  the  conveyance  is  voluntary,  the  fraud  would  be  presumed,  in 
case  the  subsequent  purchaser  is  without  notice.  But  if  the  subsequent 
purchaser  has  notice  of  a  prior  voluntary  conveyance  the  decisions  in 
this  country  hold  the  somewhat  artificial  presumption  of  fraud  arising 
from  its  voluntary  character  to  be  inapplicable.  The  voluntary  nature 
of  the  conveyance  raises  only  a  rebuttable  presumption.   Cathcart  v.  Rob- 
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Illustrations. 

1.  Express  intent  to  defraud. —  Instances  of  settlements  framed  with 
the  express  intention  of  defrauding  subsequent  purchasers  are  rare ;  but 
If  A.  and  B.  were  to  conspire  together,  that  A.  should  sell  his  lands  to. 
B.,  and  that  A.  should  retain  the  title  deeds  In  order  to  enable  him  to 
sell  the  land  oyer  again  to  C,  the  conveyance  to  B.  would  be  void  under 
the  statute  as  against  C. 

2.  Power  of  revocation. —  So  again,  where  there  was,  under  a 
marriage  settlement,  a  power  reserved  to  the  settlor  to  grant  along  lease 
with  or  without  rent,  it  was  held  that  that  was  practically  a  power  of 
revocation  pro  tanto,  and  that  a  subsequent  mortgagee  of  the  settlor  was 
entitled  to  the  property  for  the  period  during  which  a  lease  could  have 
been  granted  (u). 

8.  Examples  of  the  law  prior  to  June,  1893. —  An  excellent  example 
of  the  old  law  is  afforded  by  the  case  of  Trowell  v.  Shenton  (x).  There, 
an  infant  had  written  to  his  betrothed,  promising  that  on  coming  of  age 
he  would  settle  seven  specified  houses  on  her.  No  settlement  was  made 
for  fifteen  years,  at  the  expiration  of  which,  he  settled  these  seven  and 

(«)  Lavender  v.  Blackston,  3  Keb.  528. 
(*)  8  O.  D.  818. 

lnson,  5  Pet*  266.  In  that  case  Chief  Justice  Marshall  took  occasion  to 
limit  the  American  doctrine  to  the  construction  established  in  England 
at  the  Revolution,  discarding  subsequent  developments  In  that  country, 
and  thus  limiting  the  doctrine  as  a  rule  of  procedure,  he  held  a  volun- 
tary conveyance  presumptively  fraudulent  as  to  a  subsequent  purchaser 
without  notice.  The  validity  of  voluntary  conveyances  as  against  subse- 
quent purchasers  with  notice  was  discussed  and  approved  in  Lancaster  v. 
Dolan,  1  Rawle,  244;  Foster  v.  Walton,  5  Watts,  878;  Spelse  o.  McCoy, 
6  Watts  &  S.  485;  Sterry  o.  Arden,  1  Johns.  Ch.  271 ;  Verplanck  v.  Sterry, 
12  Johns.  586;  Wolf  v.  Van  Metre,  28  Iowa,  297;-  Bonney  v.  Taylor,  90 
Mo.  68;  1  S.  W.  Rep.  74,  overruling  Shaw  v.  Tracy,  83  Mo.  224. 

In  New  York  the  doubt  in  which  the  question  was  left  by  the  cases  of 
Sterry  v.  Arden,  and  Verplanck  v.  Sterry,  led  to  the  adoption  of  an  act 
providing  that  no  voluntary  conveyance  should  be  held  fraudulent  as 
against  purchasers  with  actual  or  legal  notice  at  the  time  of  snch  > 
purchase  unless  the  grantee  or  person  benefited  was  a  party  to  the 
fraud.  This  statute  has  been  adopted  in  many  States  to  avoid  doubt,  or 
where  the  ruling  of  the  court  (as  In  North  Carolina),  demanded  it  as  a 
necessity.  Thus  the  New  York  statute  in  effect  is  enacted  in  Indiana, 
Michigan,  Wisconsin,  Minnesota,  Nebraska,  North  Carolina,  Missouri, 
Arkansas,  California,  Oregon,  Nevada,  Colorado,  Idaho,  Montana,  Ariz- 
ona and  North  and  South  Dakota. 
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two  otber  houses  upon  her,  bat  on  different  trusts  to  those  mentioned 
In  the  letter,  and  without  in  any  way  referring  to  that  letter.  Some 
few  years  after  this,  he  agreed  to  sell  three  of  the  houses  to  a  purchaser. 
In  an  action  by  the  purchaser  for  specific  performance  of  this  agree- 
ment, It  was  held  that  the  settlement  was  void  as  against  him.  For,  as 
the  settlement  did  not  refer  to  any  previous  agreement,  dealt  with  other 
property  than  that  mentioned  in  the  letter,  and  settled  the  property  in 
a  different  way,  there  was  no  ratification  in  writing  of  the  promise  con- 
tained in  that  letter,  and  the  settlement  was  therefore  purely  post-nuptial 
and  voluntary.  It  must,  however,  be  pointed  out  that,  as  the  Invalidity 
of  voluntary  deeds  as  against  subsequent  purchasers  depended  entirely 
on  an  original  intention  presumed  from  the  fact  of  the  settlor's  subse- 
quent attempt  to  sell,  the  doctrine  only  applied  when  the  settlor  himself 
subsequently  sold,  and  not  where  the  subsequent  vendor  was  his  heir, 
or  a  second  voluntary  grantee  of  the  settlor  (2/.) 

4.  However,  even  under  the  old  law,  a  very  small  consideration  would 
suffice  to  remove  a  bona  fide  settlement  from  the  category  of  voluntary 
settlements  for  the  purposes  of  the  act  of  Elizabeth ;  far  less  than  will 
suffice  to  support  a  settlement  made  by  an  insolvent  as  against  his 
creditors  (z).  Thus  it  was  held,  in  Price  v.  Jenkins  (a),  that  a  settle- 
ment of  leaseholds  to  which  liability  to  pay  rent  and  perform  covenants 
was  attached,  was,  from  the  very  nature  of  the  property,  based  on  value ; 
for  the  beneficiaries  thereby  took  upon  themselves  the  primary  dis- 
charge of  those  liabilities.  It  is,  however,  humbly  questioned  whether 
the  decision  in  Price  v.  Jenkins  could  stand -if  it  should  ever  (which  is 
now  improbable)  come  before  the  House  of  Lords.  For,  if  undertaking 
the  liability  to  pay  rent  and  keep  in  repair,  is  a  valuable  consideration 
for  a  settlement  or  gift  of  leaseholds,  it  would  seem  to  follow  that  the 
liability  to  pay  rates  and  taxes  would  be  a  valuable  consideration 
for  a  gift  of  freeholds,  in  which  case  no  gift  of  real  estate  could 
ever  be  voluntary  —  a  palpable  reductio  ad  absurdum.  It  is  therefore 
conceived  that  a  consideration  can  only  be  considered  valuable, 
which  entails  on  the  party  rendering  It  the  liability  to  give  or  do 
something  which  is  not  merely  incidental  to  the  ownership  of  the  property 
for  which  the  consideration  is  given,  but  something  entirely  beyond 
and  apart  from  such  incidents.  Anyhow,  the  decision  in  Price  v.  Jenkins 
has  no  application  where  leaseholds  are  settled  by  way  of  subdemlse, 
as  no  onus  is  thereby  imposed  on  the  trustees  (b). 

5.  However  it  is  quite  clear  that  where  there  was  any  substantial  bona 
fide  considerations,  the  statute  did  not,  even  under  the  old  law,  apply  in 


(y)  Per  Campbell,  0.  J.  Doe  v.  Jhuham,  supra;  and  see  Parker  v.  Carter,  4  Ha. 
409. 

(?)  8ee  Re  Ridler,  22  0.  D.  74;  Hamilton  v.  MoOoy,  5  L.  R.  Ir.  889;  Ro$her  v. 
fFUUams,  20  Eq.  210;  lie  HUlman,  10  O.  D.  622.    Bat  see  Harris  v.  Tubbs,  42  C.  D.  79. 

(a)  5  C.  D.  619. 

(6)  Shnrmer  v.  Sedgwick,  31  W.  R.  884. 
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the  absence  of  express  fraud.  For  Instance,  where  there  were  mutual 
promises,  each  was  considered  to  be  a  valuable  consideration  for  the 
other.  Thus  it  was  settled,  that  if  husband  and  wife,  each  of  them  having 
interests,  no  matter  how  much,  or  of  what  degree  or  what  quality,  came 
to  an  agreement  which  was  afterwards  embodied  in  a  settlement,  that 
was  a  bargain  between  husband  and  wife,  which  was  not  a  transaction 
without  valuable  consideration  (c) .  But  where  property  was  devised  to 
the  wife  for  her  separate  use,  the  husband  had  no  estate  or  interest  in  It; 
and  consequently,  if  it  were  settled  by  the  husband  and  wife,  such  a 
settlement  was  not  considered  to  be  based  on  value,  inasmuch  as  the 
husband  had  no  rights  to  modify  (d).  And  the  same  principle  would  of 
course  apply  to  property  belonging  to  a  married  woman  under  the 
Married  Woman's  Property  Act,  1882. 

6.  Under  the  old  law  it  was  repeatedly  held  (although  modern  judges 
expressed  strong  disapproval  of  it),  that  knowledge  of  the  existence  of 
a  voluntary  settlement  by  a  subsequent  purchaser  did  not  deprive  him 
of  the  statutory  priority  («).  However,  the  voluntary  settlement  was 
not  cancelled  unless  the  subsequent  sale  was  a  real  bonft  fide  alienation. 
Thus,  where  the  consideration  for  the  subsequent  purchase  was  grossly 
inadequate,  the  sale  might  be  impeached  by  the  voluntary  beneficiaries, 
on  the  ground  that  it  was  on  the  face  of  it  a  collusive  arrangement 
between  the  settlor  and  the  so-called  purchaser  for  the  purpose  of 
relieving  the  former  from  the  settlement  (/). 

7.  The  settlement  was,  however,  void  only  so  far  as  was  necessary  to 
give  effect  to  the  subsequent  transaction.  For  instance,  in  the  case  of 
property  settled  by  a  voluntary  settlement,  and  subsequently  mortgaged, 
the  beneficiaries  under  the  voluntary  trust  were  entitled,  subject  to  the 
mortgage ;  and  if  unsettled  estates  were  included  in  the  mortgage,  the 
beneficiaries  were  entitled  to  throw  the  mortgage  on  to  the  unsettled 
estates,  If  they  were  sufficient  to  answer  it  (?). 

(c)  Teasdale  ▼.  BraUhwaUe,  1  0.  D.  90;  affirmed,  5  0.  D.  630;  Re  Foster  and 
Lister,  6  C.  D.  87 ;  and  Sehrieber  v.  Dinkel,  54  L.  J.,  Ch.  241. 

(d)  Shurmer  v.  Sedgwick,  24  O.  D.  004. 

(e)  Doe  v.  Manning,  0  East,  59. 

(/)  Doe  t.  Routledge,  Oowp.  705;  Metcalfe  v.  Puivertoft,  1  V.  &  B.  184. 
(g)  Hales  v.  Coat,  82  B.  118. 
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Article  18. 

Executed  Trusts  construed  strictly,  and  Executory  liberally. 
» 

Executed    Trusts    construed   strictly,  and    Executory 

liberally. —  (1.)  A  trust  in   which  the  limitations  of  the 

estate  of  the  trustee  and  the  beneficiaries  are  perfected  and 

declared  by    the  settlor  is  culled  an  executed  trust  (a)1. 

(a)  Stanley  v  Lennard,  1  Eden,  95. 

1  Executed  trusts. —  "  A  trust  executed  is  where  the  party  has  given 
complete  directions  for  settling  his  estate,  with  perfect  limitations;  an 
executory  trust,  where  the  directions  are  incomplete;  and  are  rather 
minutes  or  directions  for  the  settlement."  Neeves  v.  Scott,  9  How.  211. 
See  also  Wood  v.  Burnham,  6  Paige,  211 ;  Cashing  v.  Blake,  80  N.  J.  Eq. 
689.  Executory  trusts  are  sometimes  spoken  of  as  trusts  which  leave 
the  trustee  with  some  duty  to  perform  requiring  the  legal  title  to  remain 
in  him.  This  is  misleading.  If  a  trust  is  completely  declared  it  is  exe- 
cuted though  all  its  duties  lie  in  the  future.  A  trust  is  executed  or 
executory  from  the  completed  character  of  its  declaration,  not  from  the 
period  set  for  the  performance  of  its  duties.  As  is  said  in  Wood  v. 
Burnham,  supra,  a  devise  to  executors  is  executory  when  the  testator 
directs  the  executors  to  make  conveyances  of  the  estate  to  the  cestui* 
que  trust  instead  of  being  his  own  conveyancer  by  vesting  an  equitable 
estate  directly. 

And  yet  if  the  trusts  are  fully  and  accurately  expressed  a  mere  direc- 
tion to  convey  in  accordance  with  such  trust  will  not  convert  the  trust 
into  an  executory  trust  within  the  rules  of  construction.  Cushing  o. 
Blake,  30  N.  J.  Eq.  689;  Bowan  v.  Chase,  94  U.  S.  818. 

The  distinction  between  executed  and  executory  trusts  does  not 
assume  the  same  importance  in  this  country  as  In  England,  since  the 
marriage  settlements  so  common  in  that  country  and  which  constitute 

(134) 
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In  the  construction  of  executed  trusts,  technical  terms  are 
construed  in  their  legal  and  technical  sense  (6). 

(2.)  A  trust  in  which  the  limitations  of  the  estate  are 
not  perfected  and  declared  by  the  settlor,  but  only  an  agree- 
ment made  for  the  subsequent  creation  of  a  trust,  or  cer- 
tain instructions  or  heads  of  settlement  indicated  from 
which  the  trustee  is  subsequently  to  model,  perfect  and 
declare  the  trust  (c),  is  called  an  executory  trust.  In  the 
construction  of  executory  trusts,  the  court  is  not  confined 
to  the  language  used  by  the  settlor.  And  where  that  lan- 
guage is  improper  or  informal  (d)9  or  would  create  an 
illegal  trust  (e),  or  would  otherwise  defeat  the  settlor's 
intentions  (us  gathered  from  the  motives  which  led  to  the 
settlement,  and  from  its  general  object  and  purpose,  or 
from  other  instruments  to  which  it  refers,  or  from  any 
circumstances  which  may  have  influenced  the  settlor's 
mind  (f)9  the  court  will  not  direct  an  executed  settlement 
according  to  the  strict  meaning  of  the  words  used,  but  will 
order  it  to  be  made  in  a  proper  and  legal  manner  so  as  best 
may  answer  the  intent  of  the  parties  (flr)1. 

Illustrations. 

1.  Instances  of  executed  and  executory  trusts. —  A  father  conveys 
freeholds  to  trustees  upon  certain  trusts  in  favour  of  his  daughters,  and 

(b)  Wright  v.  Pearson,  1  Ed.  125;  Austen  v.  Taylor,  ibid.  887;  Brydgesr.  Brydges, 
%  Ves.  jun .  125;  JervoUe  v.  Duke  of  Northumberland,  1J .  AW.  571. 

(c)  Austen  v.  Taylor,  1  Eden,  366;  Lord  Olenorchy  v.  BosviUe,  For.  3;  and  Stanley 
T.  Leonard,  supra.  And  see  per  Cairns,  L.  O.,  in  SackviUe  West  v.  Holmesdale,  4  H. 
L.543. 

(<Z)  See  Earl  of  Stamford  v.  Sir  John  Hobart,  8  Br.  P.  O.  Tarl.  ed.  81-33. 

(e)  Humberston  v.  Humberston,  1  P.  W.  832. 

(/)  See  per  Lord  Chelmsford  in  SackviUe  West  v.  Holmesdale,  4U.L  548. 

(g)  Earl  Stamford  v.  Sir  John  Hobart,  supra ;  and  see  Cogan  ▼.  Duffield,  2  0.  D.  44. 

the  most  numerous  class  of  executory  trusts,  have  not  as  yet  been  gen- 
erally adapted  to  our  conditions  of  social  life. 

1  Executed  trusts  construed  strictly,  executory  liberally.—  Neeves 
v.  Scott,  11  How.  211;  Wood  v.  Burnham,  6  Paige,  518;  Wagstaffe  v. 
Lowerre,  28  Barb.  221 ;  Livingstone  v,  Murray,  67  Barb.  214;  Mullaney 
9.  Mullaney,  4  N.  J.  Eq.  16;  Cushing  t?.  Blake,  80  N.  J.  Eq.  689. 
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also  covenants  to  surrender  copyholds  to  the  same  trustees,  to  be  held 
by  them  on  similar  trusts.  Here  the  trust  of  the  freeholds  Is  an  executed 
trust ;  for  the  estates  of  the  trustee  and  of  the  beneficiaries  are  perfect, 
and  require  nothing  more  to  be  done.  The  trjist  of  the  copyholds,  on 
the  other  hand,  is  an  executory  trust;  for  something  remains  to  be  done 
in  order  to  perfect  the  settlement,  viz.,  that  the  property  should  be 
legally  vested  in  the  trustees. 

2.  So,  where  a  testator  by  will  gives  property  to  trustees,  in  trust  to 
cause  it  to  be  settled  on  his  daughter  in  strict  settlement,  that  is  an 
executory  trust;  and  so  are  agreements  for  settlements,  such  as  mar- 
riage articles. 

3.  Rule  in  Shelley's  case,  when  applied. — If  an  estate  is  vested  in 
trustees  and  their  heirs,  in  trust  for  A.  for  life  without  impeachment  of 
waste,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  in  trust  for  the  heirs  of  A.'s  body,  the  trust  being  an 
executed  trust,  A.  (according  to  the  rule  In  Shelley's  case,  which  is  a  rule 
of  law  and  not  merely  a  construction)  will  be  held  to  take  an  estate 
tail  (A).  Of  course,  where  the  doctrine  could  not  apply  in  law  (owing 
to  the  life  estate  being  equitable  and  the  remainder  legal,  or  vice  versa), 
the  rule  will  not  apply  in  equity  (i) ;  nor  where  the  word  "  heir  "  is  used 
in  the  sense  of  persona  designata  (*) ;  as,  for  example,  where  the  ulti- 
mate limitation  is  "  to  the  person  who  may  then  be  the  heir  of  A." 

4.  On  the  other  hand,  in  the  leading  case  of  Lord  Olenorchy  v.  BosvUle(l) , 
the  settlor  devised  real  estate  to  trustees  upon  trust,  upon  the  happening 
of  the  marriage  of  his  grand-daughter,  to  convey  the  estate  to  the  use  of 
her  for  life,  with  remainder  to  the  use  of  her  husband  for  life, 
with  remainder  to  the  issue  of  her  body,  with  remainders  over.  It 
was  held,  that  though  the  grand-daughter  would  have  taken  an 
estate  tail  had  it  been  an  executed  trust,  yet  as  the  trust  was 
executory,  it  was  to  be  executed  In  a  more  careful  and  accurate 
manner;  and  that  as  the  testator's  Intention  was  to  provide  for  the 
children  of  the  marriage,  that  intention  would  be  best  carried  out  by  a 
conveyance  to  the  grand-daughter  for  life,  with  remainder  to  her  hus- 
band for  life,  with  remainder  to  her  first  and  other  sons  in  tail,  with 
remainder  to  her  daughters.1 

(h)  Wright  v.  Pearson,  1  Ed.  119;  Austen  v.  Taylor,  Ibid.  861;  Jones  v.  Morgan, 
1  Bro.  C.  O.  206 ;  Jervoise  v.  Duke  of  Northumberland,  1J.&W.  559. 
(i)  Collier  v.  AT  Bean,  84  Heav.  426. 
(*)  Greaves  \.  Simpson,  10  Jar.  N.  S.609. 
(J)  1  W.  &  T.  L.  0.  1. 

1  Rule  in  Shelley's  case. —  In  many  States  the  rule  in  Shelley's  case 
has  been  abolished  by  statute,  so  that  where  an  estate  is  limited  by 
deed  or  will  to  A.  for  life  with  remainder  to  the  heirs  of  his  body,  the 
heirs  of  A.  at  his  death,  take  as  purchasers  in  fee  simple.  This  is  the 
case  in  Massachusetts,  Maine,  Connecticut,  New  York,  Michigan,  Min- 
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5.  And  so  in  marriage  articles,  a  covenant  to  settle  estates  to  the  use 
of  the  husband  for  life,  with  remainder  to  the  wife  for  life,  with 
remainder  to  their  heirs  male  and  the  heirs  of  such  heirs  male,  is  always 
construed  to  mean  that  the  settlement  shall  be  so  drawn  as  to  give  life 
estates  only  to  the  husband  and  wile  successively  (m) ;  for  it  is  not  to 
be  presumed  that  the  parties  meant  to  put  it  in  the  power  of  the  hus- 
band to  defeat  the  very  object  of  the  settlement,  which  is  to  make  a  pro- 
vision for  the  issue  of  the  marriage  (n).1  , 

(m)  Trevor  v.  Trevor,  1  P.  A  W.  622;  Streatfield  v.  Streatfield,  1  W.  &  T.  L.  C. 
883;  Jones  v.  Langton,  1  Eq.  0.  Ab.  892;  Cusack  v.  Cusack,  5  Bro.  P.  0.  Tom.  ed.  116; 
Griffith  v.  Buckle,  2  Vera.  18;  Stoner  v.  Curtoen,  6  8em.  268;  Davies  v.  Davie*,  4  Beav. 
54;  Lambert  v.  Peyton,  8  H.  L.  Cas.  1. 

(n)  As  to  the  meaning  of  "  issue  "  In  marriage  articles,  see  Nandick  v.  Wilkes, 
GIL  Eq.  Rep.  114;  Burton  v.  Hastings,  Ibid.  118;  Hart  v.  Middlehurst,  8  Atk.  871; 
Maguire  v.  Scully,  2  Hy.  113;  Burnaby  v.  Oriffin,  8  Ves.  206;  Home  v.  Barton,  19  Yes. 
898;  Phillips  v.  James,  2  D.  &  Sm.  404. 
~~^~^—^—  -— »»^ — ^— — — ^ — — ^— ^— — ^»— ^ ^ 

nesota,  Wisconsin,  Virginia,  West  Virginia,  Kentucky,  Tennessee,  Mis- 
souri, California,  North  Dakota,  South  Dakota,  Alabama,  Mississippi, 
and  New  Mexico.  The  rule  in  its  application  to  devised  estates  Is 
repealed  in  New  Hampshire,  Rhode  Island,  New  Jersey,  Ohio,  Kansas 
and  Oregon.  But  prior  to  the  adoption  of  those  statutes  and  In  those 
States  where  the  rule  is  still  unaffected  by  statute,  the  difference  in  the 
application  of  the  rule  to  executed  and  executory  trusts  is  recognized. 
Wood  v.  Burnham,  6  Paige,  618 ;  Wagstaffe  v.  Lowerre,  28  Barb.  221 ; 
Tallman  v.  Woods,  26  Wend.  9;  Saunders  v.  Edwards,  2  Jones  Eq.  184; 
Edmondson  v.  Dyson,  2  Ga.  307;  Wiley  v.  Smith,  3  Ga.  551;  Cushing  v. 
Blake,  30  N.  J.  Eq.  689;  Berry  v.  Williams,  11  B.  Mon.  245.  In  Porter 
v.  Doly,  2  Rich.  Eq.  49,  the  court  held  the  rule  in  Shelley's  case  inap- 
plicable to  executory  trusts,  but  in  so  doing  fell  into  the  error  of  de- 
scribing an  executory  trust  as  one  leaving  the  trustee  some  duty  to 
perform  necessitating  the  abidance  of  legal  title  in  him.  While  such  a 
trust  is  executory  in  one  sense,  it  is  not  so  technically  within  the  appli- 
cation of  the  rules  of  construction.  In  Wood  v.  Burnham,  6  Paige,  618, 
the  question  is  exhaustively  and  ably  reviewed  and  the  court  came  to  the 
conclusion  that  "  whenever  there  is  an  executory  trust  to  be  carried  out 
by  the  trustee,  if  it  is  apparent  from  the  Instrument  creating  the  trust, 
that  the  donor  or  testator  intended  that  the  first  taker  should  take  an 
estate  for  life  only,  and  that  his  heirs  should  take  the  remainder  in  fee  as 
purchasers,  the  court  will  direct  such  a  conveyance  to  be  made  as  will 
effectually  carry  into  effect  such  intention,  so  far  as  it  can  be  done  con- 
sistently with  legal  rules."  It  may  be  remarked  that  the  reason  for  the 
rule  in  Shelley's  case  is  obscure  and  that  when  followed  by  equity  it  is 
In  accordance  with  the  rale  that  equity  follows  the  law,  being,  as  has 
been  said,  applied  by  equity  rather  than  applicable. 

1  Rule  in  Shelley's  case  —  Marriage  articles. — Cushing  v.  Blake,  80  N. 
J.  Eq.  689. 
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6.  Executory  trusts,  when  construed  strictly.  —  But  where  the 
articles  show  that  the  parties  understood  the  distinction  (as,  for  instance, 
where  part  of  the  property  is  limited  in  strict  settlement,  and  part  not), 
the  trust  will  be  construed  strictly  (o). 

7.  Powers  implied  in  executory  trusts. — It  would  seem  that,  under  a 
direction  to  settle  on  a  woman  and  her  children,  the  usual  powers  of 
maintenance  and  advancement  ought  to  be  inserted  (p),  and  also  powers 
of  sale  and  exchange  (q).  So  where  marriage  articles  provide  for 
"  powers  usually  contained  in  settlements  of  a  like  nature,"  powers  of 
sale,  exchange,  and  reinvestment  are  authorized  (r).  So,  where  a  settle- 
ment of  personalty  contains  a  power  to  vary  investments,  and  a  cove- 
nant  to  settle  after-acquired  property  on  similar  trusts,  a  settlement  of 
after-acquired  real  estate  should  contain  a  power  of  sale,  as  that  is 
analogous  to  a  power  of  varying  investments  of  personalty  (*)•  On  the 
other  hand,  a  reference  to  certain  powers,  will,  it  would  seem,  prima 
facie  negative  any  others  (c).  A  direction,  in  marriage  articles,  that 
upon  the  lady  having  issue,  a  certain  estate  should  be  strictly  settled, 
was  held  not  to  authonze  a  power  to  provide  portions  for  younger 
children  (u). 

8.  Construction  of  executory  trusts  in  wills. —  In  a  will  it  is  obvious 
that  the  same  presumption  will  not  arise  as  in  the  case  of  marriage 
articles.1  Therefore,  where  a  testator  gave  8001.  to  trustees,  upon  trust 
to  lay  it  out  in  the  purchase  of  lands,  and  to  settle  such  lands  to  the 
only  use  of  M.  and  her  children,  and  if  M.  died  without  issue,  "  the 
land  to  be  divided  between  her  brothers  and  sisters  then  living,"  it  was 
held  that  this  gave  M.  an  estate  tail  (x). 

9.  There  is,  however,  no  difference  between  the  construction  to  be 
put  on  an  executory  trust  created  by  marriage  articles,  and  on  an  exec- 
utory trust  created  by  will,  except  so  far  as  the  former  (by  its  very 
nature)  furnishes  more  emphatically  the  means  of  ascertaining  the 
intention  of  those  who  created  the  trust  (?) .    l  In  Sackville  West  v.  Vis- 

(o)  Howel  v.  Howel,  2  Ves.  858;  Powel  v.  Price,  2  P.  W.  585;  Chambers  v.  Cham- 
hers,  2  Eq.  O.  Ab.  85,  c  4 ;  Highway  v.  Banner,  1  Bro.  O.  O.  584. 

(p)  He  Parrott,  Walter  v.  Parrott,  38  0.  D.  274. 

(?)   Wise  v.  Piper,  18  C.  D.  848. 

(r)  Duke  of  Bedford  v.  M.  of  Abercorn,  1  M.  A  0.  812. 

(*)  Elton  v.  Elton,  27  B.  634;  and  see  TaU  v.  Lathbury,  1  Eq.  174. 

{t)  See  Brewster  v.  Angell,  1  J.  ft  W.  625. 

(u)  Grier  v.  Orier,  5  H.  L.  688;  and  see  Dod  v.  Dod,  Amb.  274. 

(a?)  Sweetapple  v.  Bindon,  2  Ver.  686. 

(y)  Sackville  West  v.  Holmesdale,  4  H.  L.  643;  and  see  also  Christie  v.  OosUng,  1 H. 
'L.  643. 

1  Construction  of  executory  trusts  in  wills. —  Cushlng  t>.  Blake,  80 
N.  J.  Eq.  689.  In  the  construction  of  marriage  articles,  a  liberal  Inter- 
pretation prevails.  Gausse  v.  Hale,  2  Ired.  Eq.  241;  Smith  v.  Maxwell, 
1  Hill.  Ch.  101 ;  Green  v.  Rumph,  2  Hill.  Ch.  1. 
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count  Holmesdale,  Lady  A.v  by  a  codicil  to  her  will,  declared  her  Inten- 
tion to  be,  to  give  certain  real  and  personal  property  to  trustees,  in 
trust  to  settle  it  (as  near  as  might  be),  with  the  limitations  of  the  barony 
of  Buckhurst,  in  such  manner  as  the  trustees  should  consider  proper,  or 
as  their  counsel  should  advise.  The  barony  was  limited  to  Lady  De  la 
Warr  for  life,  with  remainder  to  R.,  her  second  son,  and  the  heirs  male 
of  his  body,  with  remainder  to  the  third,  fourth  and  other  sons  in  like 
manner.  It  was  held  that  the  property  ought  not  to  be  settled  upon  R. 
in  tail  like  the  barony,  but  that  it  ought  to  be  limited  in  a  course  of 
strict  settlement  to  R.  and  other  younger  sons  of  Lady  De  la  Warr  for 
their  respective  lives,  with  remainder  to  their  sons  successively  in  tail 
male,  in  the  order  mentioned  in  the  patent  whereby  the  barony  was 
created.  And  Lord  Chelmsford  said :  "  The  best  illustration  of  the 
object  and  purpose  of  an  instrument  furnishing  an  Intention  in 
the  case  of  executory  trusts,  is  to  be  found  in  the  Instance  of 
marriage  articles,  where,  the  object  of  the  settlement  being  to  make 
a  provision  for  the  issue  of  the  marriage,  no  words  however  strong 
(which  in  the  case  of  an  executed  trust  would  place  the  Issue  in  the 
power  of  the  father),  will  be  allowed  to  prevail  against  the  implied  in- 
tention. So,  as  Sir  W.  Grant  said,  in  Blackburn  v.  Stables  (*),  Mn  the 
case  of  a  will,  if  it  can  be  clearly  ascertained  from  anything  in  the  will 
that  the  testator  did  not  mean  to  use  the  expressions  which  he  has  em- 
ployed in  their  strict  technical  sense,  the  court,  in  decreeing  such  settle- 
ment as  he  has  directed,  will  depart  from  his  words  to  execute  his 
intention.'  .  .  .  There  are  cases  of  executory  trusts  in  wills,  where 
the  words  '  heirs  of  the  body '  have  been  made  to  bend  to  indications  of 
intention  that  the  estate  should  be  strictly  settled ;  and  a  direction  in  a 
will,  that  a  settlement '  shall  be  made  as  counsel  shall  advise,'  has  been 
held  sufficient  to  show  that  the  words  were  not  intended  to  have  their 
strict  legal  effect  (a).  ...  It  appears  to  me  that  the  words  of  the 
codicil  express  an  intention  that  the  barony  and  the  estates  should  go 
together  to  the  same  person,  but  not  that  the  limitations  of  the  two 
should  be  identical.  .  .  .  The  word  '  correspond '  does  not  mean 
that  the  limitations  are  to  be  exactly  the  same,  but  that  they  are  to  be 
adapted  to  each  other  so  as  to  carry  out  the  testatrix's  intention  that  the 
estate  and  title  should  go  together.  ...  If  the  settlement  were 
framed  with  a  limitation  In  the  words  of  the  letters-patent,  Lord  Buck- 
hurst would  be  able  to  defeat  this  Intention,  and  by  converting  his 
estate  tall  Into  a  fee  simple,  to  separate  the  estate  and  the  title  for 
ever." 

10.  So,  again,  a  testator  bequeathed  money  to  trustees  upon  trust  to 
purchase  real  estate,  and  settle  it  upon  A.  for  life  without  impeachment 
of  waste,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  heirs  of  A. *e  body,  and  with  a  power  to  jointure. 

(«)  2  V.  A  B.  867.  (a)  Bastard  v.  Proby,  2  Cox,  6. 
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He  also  devised  land  to  A.  upon  exactly  similar  uses.  It  was  held,  that 
the  testator  manifested  an  intenion  to  give  A.  a  life  estate  only;  and  that 
consequently,  in  the  case  of  the  executory  trusts,  this  intention  should 
be  carried  out ;  but  that  in  the  case  of  the  devise,  that  being  executed, 
must  be  construed  according  to  the  rule  in  Shelley's  case  (ft).  In  fact, 
any  indication  that  the  first  taker  is  not  to  take  in  tail  or  fee  is 
sufficient;  as,  for  instance,  a  direction  that  he  is  to  be  unimpeachable 
for  waste,  or  that  he  shall  not  have  power  to  bar  the  entail,  or  the 
like  (c). 

11.  A  devise  (subject  to  life  interest  of  testator's  widow),  upon 
trust  to  convey,  assign,  and  assure  freehold  property  "  unto  and  to  the 
use  of  my  son  T.  F.,  and  the  heirs  of  his  body  lawfully  issuing,  but 
In  such  manner  and  form,  nevertheless,  and  subject  to  such  limitations 
and  restrictions,  as  that  if  T.  F.  shall  happen  to  die  without  leaving  law* 
f ul  issue,  then  that  the  property  may  after  his  death  descend  unincum- 
bered unto  and  belong  to  my  daughter  R.  F.,  her  heirs,  executors, 
administrators,  and  assigns  " :  —  Held,  that  the  devise  was  an  executory 
trust  to  be  executed  by  a  conveyance  to  the  use  of  T.  F.  during  his  life, 
with  remainder  to  his  first  and  other  sons  and  daughters  as  purchasers 
in  tail,  with  remainder  to  R.  F.  in  fee  (d). 

12.  Where  strict  construction  would  make  trust  illegal. — A.  devised 
lands  to  a  corporation  in  trust  to  convey  to  A.  for  life,  and  afterwards, 
upon  the  death  of  A.,  to  his  first  son  for  life,  and  then  to  the  first 
son  of  that  first  son  for  life,  with  remainder  (in  default  of 
issue  male  of  A.)  to  B.  for  life,  and  to  his  sons  and  their  sons  in  like 
manner.  Lord  Cowper  said,  that  though  the  attempt  to  create  a  per- 
petuity was  vain,  yet,  so  far  as  was  consistent  with  the  rules  of  law,  the 
devise  ought  to  be  complied  with;  and  he  directed  that  all  the  sons 
already  born  at  the  testator's  death  should  take  estates  for  life,  with 
limitations  to  their  unborn  sons  in  tail  (e). 

18.  Direction  to  settle  on  lady  and  her  children. —  A  fund  Is  be- 
queathed to  trustees,  upon  trust  to  settle  it  on  a  lady  and  her  children 
In  the  absence  of  any  indication  to  the  contrary,  the  proper  form  of  the 
settlement  will  be  as  follows :  —  A  life  interest  to  the  lady  for  her  separate 
use  without  power  of  anticipation  (/) ;  then  a  life  interest  to  the  hus- 
band; then  a  joint  power  to  the  husband  and  wife  to  appoint  among 
their  children;  and,  subject  thereto  (eemble)  (g),  a  like  power  to  the  sur- 

(6)  PapiUon  v.  Voice,  2  P.  W.  471 ;  Trevor  v.  Trevor,  1H.LG.  289. 

(e)  See  PapiUon  v.  Voice,  supra;  Leonard  v.  Lord  Sussex,  2  Ver.  526 ;  Thompson 
v.  Fisher,  10  Eq.  207;  Parker  v.  Bolton,  5  L  J.,  Ch.  88. 

(d)   Thompson  v.  Fisher,  10  Eq.  207. 

(c)  Humbertsonv.  ITumbertson,  1  P.  W.  382;  Williams  y.  Teale,  6  Ha.  289;  Lyddon 
v.  Ellison,  19  B.  565 ;  Peard  v.  Kekewich,  15  B.  173 ;  but  see  Blagrove  v.  Handcock,  18 
Sim.  378. 

if)  Re  Parrott,  Walter  v.  Parrott,  83  0.  D.  274 ;  Turner  v.  Sargent,  17  B.  515. 

(g)  See  lie  Oowan,  Oowan  v.  Oowan,  17  C.  D.  778,  where,  in  the  oase  of  a  fund  left 
to  a  man  until  marriage,  and  then  to  be  settled  on  his  wife  and  children,  such  a 
power  was  given  to  him;  see  also  He  Bellasis,  12  Eq.218. 


EXECUTED  TRUSTS   CONSTRUED   STRICTLY,    ETC.        141 

vivor  (but  if  the  wife  be  the  survivor,  the  power  is  to  extend  to  children 
by  a  future  marriage) ;  and,  subject  thereto,  the  fund  should  be  made  to 
go  equally  to  such  of  the  children  of  the  wife  as,  being  sons,  attain  twenty- 
one,  or,  being  daughters,  attain  that  age  or  marry;  or,  in  the  alternative, 
to  children  equally,  with  gifts  over  In  favour  of  others,  if  any  of  them, 
being  sons,  die  under  twenty-one,  or,  being  daughters,  under  that  age 
and  unmarried  (h).  It  would  appear  that  such  a  settlement  ought  also 
to  contain  the  usual  powers  of  maintenance  and  advancement,  and  a  power 
of  appointment  to  the  lady  in  default  of  issue,  with  the  usual  limitations 
to  herself  or  next  of  kin  in  default  of  appointment  (»), 

14.  Direction  to  settle  upon  daughters  strictly. —  Where  a  testator 
directed  that  his  daughters'  shares  should  be  4<  settled  upon  themselves 
strictly,"  it  was  held  that  the  income  of  each  daughter's  share  should, 
during  the  joint  lives  of  herself  and  husband,  be  paid  to  her  for  her 
separate  and  inalienable  use ;  and,  if  she  died  first,  then  her  share  should 
go  as  she  should  by  will  appoint,  and  in  default  of  appointment,  to  her 
next  of  kin  (exclusively  of  her  husband) ;  and  if  she  survived,  then  to 
her  absolutely  (ifc).  A  direction  to  strictly  settle  real  estate  does  not 
imply  that  the  tenants  for  life  are  to  be  dispunishable  for  waste  (J). 

15.  Direction,  on  a  man's*  marriage,  to  settle  on  his  wife  and 
children. —  Where  a  fund  was  bequeathed  to  a  man  until  marriage,  and 
then  to  be  settled  on  his  wife  and  children,  and  in  default  of  issue  to  re- 
vert to  the  testatrix's  estate;  the  court  directed  that  the  settlement 
should  contain  a  limitation  of  the  fund  to  the  husband  for  life,  with 
remainder  to  the  wife  for  life,  with  remainder  to  the  children  as  the 
husband  and  wife  should  jointly  appoint,  with  remainder  as  the  survivor 
should  by  deed  or  will  appoint  (but  If  the  husband  were  survivor,  he 
was  to  have  power  to  appoint  amongst  his  children  by  a  future  mar- 
riage), with  an  ultimate  remainder  to  all  the  children  of  the  husband 
attaining  twenty-one,  or,  in  the  case  of  daughters  marrying  under  that 
age,  and  in  default  of  children  the  fund  to  fall  into  the  testatrix's 
residuary  estate  (m). 

16.  Departures  from  ordinary  form. —  Where,  however,  there  are 
indications  that  the  settlor  contemplates  a  different  form  of  settlement 
to  the  above,  his  wishes  will  have  effect  given  to  them.  Thus,  in  the 
recent  case  of  Be  ParroU,  Walter  v.  ParroU  (n) ,  a  testator  had  bequeathed 
as  follows:—  "To  my  daughter  A.,  wife  of  M.  W.,  I  bequeath  10,0002., 

(A)  Cogan  v.  Duffidd,  2  0.  D.  44, 49,  per  Baggallay,  L.  J. ;  and  see  Be  Gowan,  Gowan 
v.  Gowan,  supra. 

(i)  Re  ParroU,  Walter  v.  ParroU,  supra,  distinguishing  Oliver  v.  Oliver,  10  C.  D. 
766.  See  also  Nash  v.  Allen,  42  0.  D.  64,  where  a  provision  for  a  second  husband  was 
Inserted. 

(t)  Loch  v.  Bagley,  4  Kq.  122. 

(2)  Stanley  v.  CouUhuret,  10  Eq.  259. 

(n0  Re  Gowan,  Gowan  v.  Gowan,  supra,  where  the  form  of  judgment  is  given, 
showing  the  limitations  in  full. 

(n)  88  C.  D.  274. 


142  CONSTRUCTION   OF   DECLARED  TRUSTS. 

this  amount  to  be  settled  upon  her  for  her  life,  and  to  be  Invested  for 
her  in  good  securities,  in  the  names  of  two  or  more  trustees.  At  her 
death,  8,0O0Z.  of  the  above  sum  to  be  divided  equally  amongst  her 
children,  and  the  remaining  2,0002.  to  be  given  to  her  husband,  if  living; 
If  deceased,  then  the  whole  amount  is  to  be  equally  divided  amongst  her 
children."  It  was  held  by  the  Court  of  Appeal  that,  on  the  construction 
of  the  will,  the  settlement  must  be  so  framed  as  to  make  the  contingent 
gift  of  2,0002.  to  "  her  husband,  If  living,"  apply  only  to  M.  W.,  and  not 
to  any  future  husband  (o);  and  also,  so  as  to  confine  the  trusts 
in  favour  of  the  daughter's  children,  to  her  children  by  him.  It 
was  further  held,  that  the  settlement  ought  to  be  framed  so  as 
to  restrain  the  daughter  from  anticipating  the  income,  and  so  as  to  make 
the  fund  divisible  only  among  children  who,  being  sons,  should  attain 
twenty-one,  or,  being  daughters,  attain  that  age  or  marry.  It  was 
further  held,  that  the  settlement  ought  to  contain  the  usual  powers  of 
maintenance  and  advancement,  and  a  power  of  appointment  by  the 
daughter  in  default  of  children  with  the  usual  limitations  to  herself  or 
next  of  kin  in  default  of  appointment,  but  not  any  power  of  appointment 
among  the  children,  as  such  power  would  be  inconsistent  with  the  direc- 
tion for  equal  division. 

17.  Separate  use  imported  in  executory  trust. —  As  a  last  illustra- 
tion may  be  quoted  the  case  of  Willis  v.  Kymer  (p).  There  a  testatrix 
had  by  her  will,  after  requesting  her  sister  Eliza  to  perform  her  wishes 
as  therein  expressed,  bequeathed  various  legacies  to  her  brothers  and 
sisters  and  their  children,  including  a  legacy  of  8,0002.  to  her  brother 
John  for  life,  "  the  principal  to  be  divided  at  his  death  between  his  chil- 
dren, John,  Sophia,  and  Mary  Ann."  The  testatrix  subsequently  made 
a  codicil,  whereby  she  bequeathed  to  Eliza  "  all  I  possess,"  requesting 
that  at  her  death  she  "  will  leave  the  sums  as  I  have  directed  hereto- 
fore." Eliza  by  her  will  appointed  the  shares  of  Sophia  and  Mary  Ann 
to  them  to  their  separate  use,  and  the  question  then  arose  whether 
she  could  do  so;  and  Sir  George  Jessel,  M.  R., .  said,  "I  am 
of  opinion  that  Eliza  had  power  to  attach  a  limitation  to  sepa- 
rate use.  .  .  .  The  original  will  and  codicil  say  nothing  about 
separate  use.  They  merely  directed  her  to  leave  the  money  after  her 
brother's  death  to  his  children,  and  nothing  more.  She  is  therefore 
bound  not  to  make  a  different  disposition.  Well,  she  has  conformed  to 
that  direction  by  leaving  the  money  to  the  children,  and,  in  doing  so,  has 
taken  care  to  dispose  of  it  in  such  a  manner  that  the  shares  of  the 
daughters  shall,  in  case  of  their  marriage,  still  remain  for  their  own 
benefit,  thus  effectually  carrying  out  her  sitter's  intention. 

18.  Cross  remainders  implied. — A  testator  directed  his  trustees  to 
purchase  lands  in  the  counties  of  N.  and  D.,  to  be  settled,  on  the  death 

(©)  But  see  Na§h  v.  Allen,  i2  0.  D.  54,  where  the  decision  was,  on  the  construction 
of  the  will,  contra, 
(p)  7  0.  D.  181. 
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of  the  eldest  son  of  J.  S.  without  issue  (which  happened),  to  the  use  of 
every  son  of  J.  S.  then  living  or  who  should  be  born  in  testator's  life- 
time, and  the  assigns  of  such  son  during  his  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders;  but  to  permit  such  son 
and  his  assigns  to  receive  the  rents  during  his  life,  and  after  his  decease 
to  the  use  of  such  son's  first  and  every  other  son  successively  in  tail  male, 
and  on  failure  of  such  issue,  to  the  use  of  the  testator's  right  heirs : — 
Held,  that  the  youngest  sons  of  J.  S.  took  as  tenants  in  common  for  life, 
with  remainder  as  to  each  son's  share  to  his  first  and  other  sons  in  tall 
male,  with  cross  remainders  over  (q). 

(q)  Swtees  y.  Surtee$9  IS  Eq.  400. 
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introduction. 
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Analysis    of    Constructive    Trusts. —  (1)  Constructive 
trusts  are  either  resulting  trusts  (in  which  the  equitable 
(144) 
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interest  springs  back  or  results  to  a  settlor  or  his  repre- 
sentatives), or  non-resulting  trusts. 

(2)  Resulting  trusts  arise  in  the  three  following  cases, 
viz. :  — 

a.  When  a  legal  estate  is  given  to  another,  but  the 
equitable  interest  is  not,  or  is  only  partially  disposed 
of  (a). 

ft.  When  the  equitable  interest  is  disposed  of  in  a  man- 
ner which  the  law  *ill  not  permit  to  be  carried  out  (&)• 

y.  When  a  purchase  has  been  made  in  the  name  of  some 
other  person  than  the  real  purchaser  (c). 

(3)  Constructive  trusts  which  are  not  resulting  arise:  — 

a.  When  some  person  holding  a  fiduciary  position  has 
made  a  profit  out  of  the  trust  property  (d). 

ft.  In  all  other  cases  where  there  is  no  express  trust,  but 
the  legal  and  equitable  estates  in  property  are  nevertheless 
not  co-equal  and  united  in  the  same  individual  (e).1 

(a)  Art  20.  («*)  Art.  25. 

(6)  Art.  22.  (e)  Art  26. 

(<0  Art  28. 

1  Analysis  of  constructive  trusts.— In  the  discussion  of  the  follow- 
ing two  chapters  the  author's  analysis  outlined  in  this  chapter  must  be 
borne  in  mind.  Courts  and  writers  have,  at  times,  a  loose  way  of  speak- 
ing of  trusts  "  resulting  "  from  a  given  state  of  facts  when  the  meaning 
is  that  a  trust  Is  established  as  the  result  of  the  showing  made  or  case 
presented.  A  resulting  trust  as  distinguished  from  a  non-resulting  con- 
structive trust,  takes  its  source  from  the  court's  construction  of  the 
supposed  Intent  of  the  settlor,  either  actually  existing  at  the  time,  or 
such  as  might  be  reasonably  presumed  had  the  settlor  been  able  to  forecast 
unlooked-for  conditions.  Very  often  the  implication  is  somewhat  technical 
or  even  forced,  but  this  is  nevertheless  its  logical  basis.  The  rights  of 
others  are  considered  only  so  far  as  necessary  to  carry  out  the  supposed 
intent.  Non-resulting  constructive  trusts,  on  the  other  hand,  are  j  ustifled 
upon  the  theory  of  establishing  a  right  against  the  desire  of  one  seeking 
to  derive  a  benefit  from  an  unconscionable  position  in  favor  of  one 
thereby  wronged.  So  far  from  supplying  the  settlor's  intent,  the  set- 
tlor's intent  (except  in  a  secondary  evidential  light)  is  irrelevant  to  the 

10 
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inquiry,  the  equity  of  the  position  held  by  the  one  claiming  adversely  to 
the  trust  being  the  subject  of  consideration.  In  fact  in  most  cases,  there 
is  no  actual  settlement,  and  therefore  no  intent  of  the  settlor  to  be  sup- 
plied. Perhaps  the  class  of  cases  which  hover  nearest  the  border  line 
between  the  two,  arise  out  of  the  payment  of  the  purchase  price  by  one 
and  the  taking  of  title  in  the  name  of  another.  But  for  the  fact  of  their 
historical  treatment  as  resulting  trusts,  they  might  in  a  new  classifica- 
tion be  ranged  with  non-resulting  constructive  trusts,  leaving  the  entire 
remaining  body  of  resulting  trusts  in  a  more  homogeneous  condition. 


CHAPTER  II. 
Resulting  Trusts. 

Art.  21.  Where  Equitable  Interest  not  wholly  disposed  of. 
"    22.  Where  Trusts  declared  are  Illegal. 
41    28.  Where  Purchase  made  In  another's  Name. 
24.  To  whom  Property  results. 


M 


Article  21. 
Where  Equitable  Interest  not  wholly  disposed  of. 

Where   Equitable  Interest  not  wholly  disposed  of .— 

(1 )  When  property  is  given  to  a  person,  and  it  appears  to 
have  been  the  probable  intention  of  the  donor  (a)  that  the 
donee  was  not  to  take  it  beneficially,  there  will  be  a  result- 
ing trust  in  favour  of  the  donor  or  his  representatives  in 
the  following  cases,  viz.: — 

a.  If  the  instrument  is  either  silent  as  to  the  way  in 
which  the  beneficial  interest  is  to  be  applied ;  *  or 

/?.  If  it  directs  that  it  shall  be  applied  for  a  particular 
purpose  (as  distinguished  from  a  mere  subjection  to  such 


(a)  Per  Lord  Hardwioke,  SiU  v.  Bishop  of  London,  I  Atk.  620;  Walton  y.  Walton, 
14  V.  822;  King  v.  DenUon,  1  V.  &  B.  279. 


1  Where  equitable  interest  not  wholly  disposed  ot—  Silence. — 
Thus,  as  to  a  testator's  devise  of  property  to  the  executor  "  to  be  dis- 
tributed by  him  according  to  the  instructions  given  by  me,"  and  it  did 
not  appear  what  instructions,  if  any,  were  given.  Gross  v.  Moore,  68 
Hun,  412;  22  N.  Y.  Supp.  1019. 

(147) 
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purpose  (b)  which  turns  out  to  be  insufficient  to  exhaust 
the  property;1  or 
y.  If  an  express  trust  cannot  be  carried  into  effect  (c).a 

(6)  See  1  Jarm.  583;  WaUonv.  Hayes,  5  M.  A  C.  126;  Wood  v.  Cox,  2  M.  A  0.  684; 
and  Ctonnta^Aam  v.  Foot,  3  App.  Oaa.  074. 

(c)  Staftte  y.  Sarfiou,  3  M.  A  0.  607 ;  Ackroyd  v.  Smiihson,  1  B.  C.  0.  508. 

1  Where  equitable  interest  not  wholly  disposed  of — Insufficiency, — 
Where  a  trust  of  lands  is  declared,  as  much  thereof  as  the  owner  does  not 
dispose  of  remains  in  him.  Van  der  Volgen  v.  Yates,  9  N.  Y.  228. 
Where  a  testator  devised  his  property  and  also  executed  a  deed  of  the 
same  property  to  the  uses  declared  in  his  will  a  resulting  trust  was  held 
to  be  established  in  his  favor  for  life.  Dawson  v.  Dawson,  1  Cheves. 
Eq.  148. 

8  Where  equitable  interest  not  wholly  disposed  of — Failure. — 
Where  a  trust  in  a  will  is  ineffectually  declared  or  falls  or  becomes  in- 
capable of  being  carried  into  effect,  the  party  taking  it  shall  be  deemed  a 
trustee  for  other  trusts  in  the  will  or  for  those  who  take  under  the  dispo- 
sitions of  the  law.  Drew  v.  Wakefield,  54  Me.  291.  In  Easterbrook  v. 
Tillinghast,  5  Gray,  17,  a  trust  had  been  declared  for  the  benefit  of  the  pas- 
torate of  the  "  six-principle  "  Baptist  church  in  Swanzey .  In  the  course 
of  time  the  membership  of  that  church  was  reduced  to  two  who  unani- 
mously resolved  to  "no  longer  maintain  the  appearance"  of  a  visible 
church.  Held  that  the  trustees  held  as  resulting  trustees  for  the  set- 
tlor's heirs  at  law.  A.  settled  land  upon  a  building  company  to  erect  a 
depot  and  other  buildings,  his  scheme  being  to  establish  a  town  and  to 
share  with  the  building  company  in  the  profits  from  sales  of  lots.  By 
reason  of  the  railroad  company's  refusal  to  accept  the  depot,  a  rival  town 
springs  up  which  effectually  kills  the  town  in  which  A.  is  interested. 
Held  that  the  building  company  was  a  trustee  for  A.  of  the  land  given  it, 
upon  being  reimbursed  for  its  improvements.  Cagwin  v.  Buerkle,  55 
Ark.  15;  17  8.  W.  Bep.  266. 

In  the  case  of  Moore  v.  Williams,  62  Hun,  55;  16  N.  Y.  Supp.  408, 
officers  of  a  company  incorporated  to  refine  sugar  by  a  secret  process 
induced  the  purchase  of  shares  upon  a  promise  to  employ  the  funds  in 
the  purchase  of  the  process  from  the  inventor.  It  afterward  appeared 
that  there  was  no  such  process  and  the  funds  thus  obtained  were  declared 
trust  funds  of  the  purchasing  stockholders.  Where  A.,  being  charged 
with  a  crime /conveyed  property  to  B.  to  enable  him  to  qualify  on  A.'s  ap- 
pearance bond  and  to  save  him  harmless,  there  is  a  resulting  trust  of 
the  property  whenever  the  bond  becomes  functus  officio.  Wallace  v. 
Lewis,  60  Tex.  247.  But  though  the  expressed  purpose  of  a  conveyance 
falls,  there  will  be  no  resulting  trust,  if  the  intent  of  the  grantor  to 
denude  himself  of  all  interest  in  the  property  plainly  appears.    Coffin  v. 
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(2)  Where  the  non-beneficial  character  of  the  gift 
appears  on  the  face  of  the  instrument,  no  evidence  to  the 
contrary  is  admissible  (d).  But  where  it  is  merely  pre- 
sumed from  the  general  scope  of  the  instrument,  parol 
evidence  is  (at  all  events  in  the  case  of  gifts  inter  vivos) 
admissible,  both  in  aid  and  in  contradiction  of  the  pre- 
sumption (e). 

Illustrations. 

1.  Devise  to  trustees  eo  nomine.  —  Thus,  where  real  estate  was 
devised  to  "  my  trustees,"  but  no  trusts  were  declared  in  relation  to  it, 
it  was  held  that  the  trustees  must  hold  it  in  trust  for  the  testator's  heir. 
For  by  the  expression  *'  trustees,"  unexplained  by  anything  else  in  the 
instrument  (/),  all  notion  of  a  beneficial  interest  being  intended  in 
their  favour  was  excluded  (?). 

2.  Devise  upon  trusts  not  declared.  —  A  testator  devised  and 
bequeathed  all  his  estate  and  effects  to  A.  and  B.,  their  heirs,  executors, 

(<Z)  See  Langham  v.  Sandford,  17  V.  442 ;  Irvine  v.  Sullivan,  8  Eq.  678. 

(e)  89  Oar.  1L  c  3,  8.  8;  Ga&eoigne  v.  Tkwing,  1  Ver.  886;  Willi*  v.  WUUs,  2  Atk. 
71;  Cook  v.  ButeMnwon,  1  Ke.  42.  Ab  to  parol  evidence  explanatory  of  a  U9totor*a 
intention,  see  Dociuey  v.  Docktey,  2  Eq.  0.  A.  506;  North  v.  Crompton,  1  Ch.  Oa.  196; 
Walton  v.  Walton,  14  V.  822;  Langham  v.  Sandford,  supra;  Lynn  v.  Beaver,  T.  &  B 
66;  and  Biddulphv.  WUUamt,  1 0.  D.  208. 

(/)  As,  for  instance,  if  the  expression  is  used  with  reference  to  one  only  of  two 
separate  funds.  BateUy  v.  Whtdie,  2  B.  0. 0.  81;  Pratt  v.  Bladden,  14  V.  198;  Gibbe 
V.  Bumsey,  2  V.  A  B.  294. 

(j)  Daunon  v.  Clark,  18  V.247;  Barn  v.  Fewkee,  2  H.  A  M.  60;  and  see  Blcook  v. 
Mapp,  8  H.  L.  Cas.  492. 

City  of  Portland,  16  Or.  77;  17  Pac.  Bep.  580.    See  also  Bawson  v. 
School  District,  7  Allen,  128. 

Where  a  conveyance  is  made  by  A.  to  his  daughter  of  property  to  be 
held  for  her  by  her  grandfather  until  she  become  of  age,  no  trust  will 
result  upon  the  death  of  the  daughter  before  majority.  Annis  v.  Wilson, 
15  Col.  286;  25  Pac.  Bep.  804. 

Under  the  California  Civil  Code,  "  which,"  as  the  court  remarks,  '<  has 
included  within  its  provisions  many  of  the  rules  previously  established  . 
by  courts  of  equity,"  the  author  of  a  trust  which  has  failed  or  terminated 
may  transfer  the  property  subject  to  the  execution  of  the  trust.  Schles- 
singer  v.  Mallard,  70  Cal.  286;  11  Pac.  Bep.  728.  As  to  articles  of  a 
perishable  nature,  a  resulting  trust  cannot  be  set  up.  Union  Bank  o. 
Baker,  8  Humph.  447.  The  reason  lies  in  the  construction  of  the  settlor's 
Intent  which  cannot  be  deemed  to  embrace  a  resulting  trust  for  himself 
in  that  which  is  perishable. 
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and  administrators,  upon  trust  to  convert  his  personal  estate,  and  to 
stand  possessed  of  the  proceeds  and  of  the  residue  of  his  estate  and 
effects,  upon  trusts  only  applicable  to  personalty.  It  was  held  that  the 
real  estate  of  the  testator  passed  to  the  trustees  by  the  use  of  the  word 
" devise"  in  the  gift,  and  the  word  "  heirs"  in  the  limitation;  but  that 
as  the  trusts  were  rigidly  and  exclusively  applicable  to  personal  prop- 
erty, and  as  the  trustees  had  been  designated  by  that  name,  and  so 
could  not  take  beneficially,  there  was  a  resulting  trust  of  the  real  estate 
in  favour  of  the  settlor's  heirs  (A).1 

8.  Lands  vested  in  trustee,  no  trust  within  Statute  of  Frauds.  — 
Where  lands  have  been  conveyed  to  a  trustee,  and  the  trusts  have  not 
been  manifested  and  proved  by  a  signed  writing  in  accordance  with  the 
Statute  of  Frauds,  there  will  be  a  resulting  trust  to  the  settlor  (i). 

4.  Uncertainty  or  failure  of  express  trust. —  So,  if  a  declared  trust 
is  too  uncertain  or  vague  to  be  executed  (&),  or  fails  by  lapse  (I)  or 
otherwise,  then,  as  it  is  expressed  on  the  face  of  the  instrument  that 
the  trustee  was  not  intended  to  take  beneficially,  there  will  be  a  result- 
ing trust. 

5.  Voluntary  grants. —  Real  property  is  granted  to  another,  either 
Without  any  consideration  at  all,  or  for  a  merely  nominal  one  (m).  If 
no  trust  is  declared  of  any  part  of  it,  and  the  grant  is  to  a  stranger,  and 
no  intention  of  passing  the  beneficial  Interest  appears  either  by  the 
instrument,  or  by  parol  or  other  evidence  (») ,  the  law  presumes  that  the 


(ft)  Longley  v.  Longley,  13  Eq.  183;  Dunnage  v.  White,  1  J.  &  W.  688;  Lloyd  v. 
Lloyd,  7  Eq.  458;  oomp.  D'Almaine  v.  Moseley,  1  Dr.  6*29;  Coord  v.  Holdernesse, 
SOB.  147. 

(*)  BudJdn  v.  Dolman,  35  L.  T.  791;  or  Statute  of  Wills;  Be  Boyee,  26  C.  D.  531; 
and  Re  King,  21  L.  JEL  Ir.  273. 

(*)  Stubb$  v.  Sargon,  2  Ke.  255;  Aforice  v.  Bishop  of  Durham,  B  V.  899,  and  10  V. 
522;  Kendal  v.  Granger,  5  B.  300. 

(I)  Ackroyd  v.  Smithson,  1  B.  O.  C.  508;  Spink  v.  Lewis,  8  B.  0.  C.  355;  or  becomes 
In  the  event  too  remote ;  Tregonwell  v.  Sydenham,  8  Dow.  194, 210. 

(m)  Hayes  v.  Kingdome,  1  Ver.  33 ;  ScuUhorpe  v.  Burgee*,  1  V.  Jan.  92. 

(n)  Cook  v.  Hutchinson,  1  Ke.  42, 50. 


1  Trust  not  declared. —  Gross  v.  Moore,  68  Hun,  412;  22  N.  Y.  Supp. 
1019.  In  Hogan  v.  Strayborn,  65  N.  C.  279,  a  debtor  conveyed  property 
without  consideration  to  a  trustee  for  the  expressed  purpose  of  paying 
his  debts,  and  directing  the  trustee  if  the  debts  were  not  paid  by  a  cer- 
tain day  to  sell  the  property  "  to  pay  off  and  discharge  all  costs  and 
charges  for  the  drawing  and  execution  of  this  trust."  There  was  no 
further  direction  as  to  the  use  of  the  money  derived  from  the  authorized 
sale.  Held  that  the  power  of  sale  prevented  the  entire  use  from  result- 
ing —  that  the  legal  estate  was  still  in  the  trustee  subject  to  a  scintilla 
juris  to  feed  the  contingent  use  that  might  be  created  by  an  exercise  of 
the  power. 
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probable  Intention  of  the  grantor  was  not  to  confer  a  benefit  (o),  and 
accordingly  looks  upon  the  grantee  as  a  trustee  for  the  grantor  or  his 
representatives.1 

6.  Bat  where  the  gift  is  of  chattels,  it  would  seem  that  an  Intention 
to  confer  beneficially  would  be  presumed,  on  the  ground  of  the  utter 
fatuity  of  the  proceeding  on  any  other  supposition  (p).  But  this  pre- 
sumption is,  of  course,  rebuttable  by  evidence  (g). 

7.  Residue  after  satisfaction  of  express  trust. —  Where  there  is  a 
devise  to  A.  upon  trust  to  pay  debts  or  to  answer  an  annuity,  there  is  a 
resulting  trust  of  what  remains,  after  payment  of  the  debts  or  satis- 
faction of  the  annuity  (r).  And  on  similar  principles,  where  there  was 
a  trust  for  a  widower  until  he  should  die  or  marry  again,  and  upon  his 
death  the  property  was  to  be  held  in  trust  for  his  children  (the  will  not 
saying  what  was  to  be  done  with  it  in  the  event  of  his  second  marriage), 
it  was  held  that  upon  his  marrying  again  there  was  a  resulting  trust  of 
the  income  in  favour  of  the  settlor's  next  of  kin  during  the  residue  of 
the  widower's  life  (*). 

8.  But  in  a  recent  case,  where  debtors  assigned  their  property  to 
trustees,  in  trust  to  sell,  and  divide  the  proceeds  amongst  their  credit- 
ors In  rateable  proportions  according  to  the  amounts  of  their  respective 
debts,  It  was  held  by  the  House  of  Lords  that  there  was  no  resulting 

(0)  Scuithorpe  v.  Burgess,  supra;  and  see  Hutchins  v.  Lee,  1  At  447.  As  to  grants 
to  wife  or  children,  see  art  28. 

(p)  George  v.  Howard,  7  Pr.  651. 

(4)  distance  v.  Cunninghame,  18  B.  868. 

(r)  King  v.  DeniHson,  1  V.  A  B.  279;  Watson  v.  Hayes,  supra.  Bat  see  contra 
Groome  v.  Croome,  61  L.  T.  814. 

(«)  Oowan  v.  White,  60  L.  T.  981 ;  and  see  Upton  v,  Brown,  12  C.  D.  872. 

1  Voluntary  grants. —  Van  der  Volgen  v.  Yates,  9  N.  T.  219;  Jackson 
v.  Cleveland,  15  Mich.  94,  was  the  case  of  a  voluntary  deed  by  A.  to  B. 
with  an  expressed  but  not  actual  consideration.  Campbell,  J.,  remarked 
that  the  rule  creating  a  resulting  use  in  the  grantor  upon  a  feoffment 
without  consideration  which  declared  no  uses  "  was  technical  both  at 
law  and  In  equity  and  not  at  all  dependent  on  any  question  of  considera- 
tion. Accordingly  either  the  mention  of  a  consideration  although 
nominal,  or  the  declaration  of  uses,  will  prevent  any  trust  resulting." 
This  case  is  followed  by  Palmer  v.  Sterling,  41  Mich.  218;  Barber  v. 
Mllner,  48  Mich.  248;  Schafter  v.  Huntington,  53  Mich.  310.  Where  a 
settlor  in  failing  health  conveyed  to  B.  for  a  merely  nominal  consideration, 
remaining  in  possession  and  collecting  rents  and  profits,  B.  was  declared 
a  resulting  trustee  for  the  settlor.  Clark  v.  Hereby,  52  Ark.  473.  And  a 
quit  claim  deed  from  one  joint  tenant  to  another  for  convenience  will 
be  held  a  resulting  trust.  Beadle  v.  Beadle,  2  McCrary  C.  Ct.  586; 
Anderson  v.  Nesblt,  2  Rawle,  114;  Beadle  v.  Beadle,  40  Fed.  Rep.  315. 

As  to  voluntary  conveyances  between  father  and  child  in  regard  to  the 
presumption  of  advancement,  see  post,  Art.  23. 


152  RESULTING   TRUSTS. 

trust  in  favour  of  the  debtors,  In  the  event  of  their  being  more  than 
sufficient  to  pay  twenty  shillings  In  the  pound  (0-  This  decision  was, 
however,  founded  entirely  on  the  construction  of  the  particular  deed, 
and  turned  apparently,  to  some  extent,  upon  the  fact  that  all  the  best 
precedents  contained  an  express  trust  (tt)  of  any  surplus  In  favour  of  the 
debtors.  It  must,  therefore,  not  be  rashly  assumed  that  the  same  decis- 
ion would  be  arrived  at  if,  on  the  language  of  another  creditor's  deed,  it 
appeared  that  the  object  was  to  pay  debts  (or  a  dividend  on  debts),  and 
not  to  assign  the  property  for  better  or  for  worse  by  way  of  accord  and 
satisfaction. 

9.  Where  under  a  similar  assignment  to  that  mentioned  in  the  last 
Illustration,  there  is  not  enough  to  pay  all  the  creditors  in  full,  any  un- 
claimed dividends  must  be  applied  in  augmentation  of  the  dividends  of 
the  creditors  who  do  claim  (y).1 

10.  Total  failure  of  consideration  for  express  trust. —  So  where  a 
isettlement  is  executed  in  contemplation  of  a  marriage  which  is  subse- 
quently broken  off,  there  is  a  total  failure  of  the  consideration  on  which 
the  settlement  was  based,  and  the  property  results  to  the  settlor  («)•* 

(0  Smith  v.  Cooke  (1891),  1  App.  Oas.  897.  It  Is  difficult,  If  not  Impossible,  to 
reconcile  this  oase  with  Qreen  v.  Wywn,  4  Oh.  App.  204,  which  does  not  seem  to  have 
been  quoted  to  their  lordships. 

(«)  Lord  Halsbury  spoke,  in  his  judgment,  of  it  being  the  "  ordinary  and  famil- 
iar method  in  such  oases  to  express  a  resulting  trust  on  the  face  of  the  instrument." 
This  phrase  has  given  rise  to  much  comment  in  technical  circles,  as  a  resulting 
trust,  in  the  sense  attributed  to  the  term  by  equity  lawyers,  only  arises  in  the 
absence  of  an  express  one.  It  is,  however,  sufficiently  obvious  that  what  his  lord- 
ship meant  was,  that  If  it  were  Intended  to  have  an  ultimate  trust  springing  back 
(i. «.,  resulting)  to  the  debtor,  the  familiar  mode  of  doing  so  was  by  saying  so  on 
the  f  aoe  of  the  Instrument,  and  not  leaving  It  to  be  implied.  He  was,  in  fact,  using 
the  phrase  "  resulting  trust,"  not  in  the  narrow  technical  sense  of  a  constructive 
resulting  trust,  but  in  the  wider,  original  etymological  sense,  of  a  trust  (whether 
express  or  Implied),  springing  back,  or  resulting,  to  its  creator. 

(y)  Wild  v.  Banning,  2  Bq.  577. 

(£)  Essery  v.  Cowlard,  26  0.  D.  191. 

1  Residue  after  satisfaction  of  express  trust.—  In  McGuire  v.  Rich- 
ards, 28  N.  Y.  Supp.  1117,  A.,  being  indebted  to  B.,  conveyed  property  to 
him  and  B.  agreed  that  he  would  give  A.  whatever  the  property  should 
bring  on  sale  over  $4,000.  Held  that  as  to  such  excess  B.  held  as  result- 
ing trustee.  In  Pratt  v.  Miller,  28  Neb.  496;  37  N.  W.  Rep.,  a  will  be- 
queathed real  and  personal  property  to  the  wife  of  testator  and  heirs  in 
fee  simple  to  pay  testator's  debts  and  for  the  maintenance  of  said  wife 
and  her  infant  child.  It  was  held  that  upon  the  wife's  death  without 
having  disposed  of  the  estate  a  trust  resulted  in  favor  of  the  testator's 
heir  at  law.  The  court  seemed  to  hold  that  no  trust  was  created  by  the 
will  which  merely  stated  the  purpose  of  the  bequest  and  that  that  purpose 
having  been  satisfied,  a  trust  resulted. 

9  Total  failure  of  consideration.—  Where  A.  conveys  property  to  B.  on 
his  promise  to  leave  him  other  property  by  will,  a  trust  results  to  A.  on 
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11.  No  resulting  trust  where  it  appears  that  donee  was  to  talge 
beneficially. —  But  where  (a)  one  made  his  will  and  thereby  gave  51.  to 
his  brother  (who  was  also  his  heir-at-law),  and  made  and  constituted  his 
"  dearly  beloved  wife  "  his  "  sole  heiress  and  executrix  "  of  all  his  lands 
and  real  and  personal  estate,  to  sell  and  dispose  thereof  at  her  pleasure, 
and  to  pay  his  debts  and  legacies,  it  was  held,  that  the  wife  was  entitled 
to  the  real  estate  for  her  own  benefit,  and  that  there  was  no  resulting 
trust  to  the  heir.  The  ground  of  this  decision  was,  that  the  direction 
that  the  wife  should  be  sole  heiress,  did  in  every  respect  place  her  in  the 
stead  of  the  heir-at-law,  and  not  as  trustee  for  him,  and  that  this  was 
"  rendered  plainer  by  reason  of  the  language  of  tenderness  and  affection 
which  must  intend  to  her  something  beneficial,  and  not  what  would  be  a 
trouble  only;  "  in  addition  to  which  the  heir  was  not  forgotten,  and  had 
SI.  left  him. 

12.  Charge  does  not  imply  resulting  trust  of  residue. — And  so  under 
a  devise  to  A.,  charged  with  the  payment  of  debts  and  legacies  (b)  or 
charged  with  the  payment  of  a  contingent  legacy  (c)  which  docs  not 
take  effect,  there  will  be  no  resulting  trust,  but  the  whole  property  will 
go  to  the  devisee  beneficially,  subject  only  to  the  charge.  And  the  same 
result  will  follow  even  where  property  is  devised  to  A.  "  upon  trust "  to 
pay  specific  legacies,  if  on  the  whole  will  it  appears  that  the  testator 
merely  meant  to  charge  the  legacies  on  the  property  (d).1 

(a)  Rogers  v.  Roger*,  3  P.  W.  198;  end  see  Croome  v.  Croome,  61  L.  T.  814. 
(6)  King  y.  Dennison,  supra;  Wood  v.  Cox,  supra, 
(c)  Tregonwell  v.  Sydenham,  3  Dow.  210. 
id)  Croome  v.  Croome,  61  L.  T.  814. 

B.'s  death  and  failure  to  keep  the  promise.  Buss  v.  Mebins,  16  Cal.  850. 
Where  a  sale  is  uncompleted,  by  reason  of  the  vendee's  failure  to  pay 
the  consideration  a  trust  results  for  the  vendor.  Bennett  v.  Hutson,  88 
Ark.  762. 

In  Hogan  v.  Strayhorn,  65  N.  C.  279,  there  was  a  trust  to  pay  the  set- 
tlor's debts.  If  not  paid  before  a  certain  time  the  trustee  was  to  sell  the 
property  and  "  pay  off  and  discharge  all  costs  and  charges  for  the  draw- 
ing and  execution  of  this  trust" — omitting  to  give  any  directions  as  to 
what  was  to  be  done  with  the  money  thereafter.  It  was  held  that  a  use 
resulted  in  the  settlor  but  also  further  that  it  was  subject  to  a  scintilla  juris 
in  the  trustee  sufficient  to  feed  a  contingent  use  that  might  be  created 
by  an  exercise  of  the  power  of  sale,  and  that  when  under  the  exercise  of 
the  power  the  trustee  had  applied  the  money  to  the  payment  of  creditors 
named  in  the  trust,  the  purchaser  acquired  a  good  title  against  the 
settlor  and  his  other  creditors. 

1  Charge  does  not  imply  resulting  trust  of  residue. —  There  is  a  dis- 
tinction to  be  observed  in  this  connection.  A  devise  to  A.,  subject,  how- 
ever, to  the  payment  of  the  testator's  debts,  is  a  devise  subject  to  the 
charge  specified.    The  devise  In  this  case  is  burdened  with  the  duty  of 
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Article  22. 
Resulting  Trusts  where  Trusts  declared  are  Illegal. 

Resulting  Trusts,  where  Trusts  declared  are  Illegal. — 

When  a  person  has  intentionally  vested  property  in  another 
for  an  illegal  purpose,  then,  (if  the  trustee  expressly  re- 
lies (e)  upon  the  maxim  "  in  pari  delicto  potior  est  con- 
ditio possidentis" ),  the  settlor  cannot  recover  it  back  (/*)* 
except  in  the  following  cases,  in  each  of  which  there  will 
be  a  resulting  trust,  namely  :l  — 

(e)  Haigh  v.  Kaye,  7  Ch.  A  pp.  468. 

(/)  Duke  of  Bedford  v.  Coke,  2  V.  sen.  116;  Curtis  v.  Perry.  6  V.  789;  CoUingion  v. 
Fletcher,  2  At.  156;  Brachenbury  v.  Brackenbury,  2  J.  A  W.  891 ;  Taylor  v.  Chester,  4 
Q.  B.  809;  Ayeret  v.  Jenkmt,  16  Eq.  275. 

paying  the  debts  of  the  testator,  but  the  surplus,  if  any,  which  remains 
after  the  duty  is  discharged,  goes  to  the  devisee  and  no  trust  thereof 
results.  Thus  in  Downer  v.  Church,  44  N.  Y.  647,  which  was  the  case  of 
a  devise  "  subject  to  the  support  and  maintenance  "  of  testator's  widow, 
construing  which  the  court  remarked  "  this  language  does  not  create  a 
trust,  it  creates  an  incumbrance."  See  also  Hogan  v.  Stray  horn,  65  N. 
C.  279. 

1  Resulting  trusts,  where  trusts  declared  are  illegal. —  The  most 
common  application  of  this  rule  is  found  in  conveyances  to  delay  and 
defraud  creditors,  which  cannot  be  impeached  as  between  grantor  and 
grantee.  Andrews  v.  Marshall,  43  Me.  272;  Cushwa  v.  Cushwa,  5  Md. 
44;  Jordan  v.  Fenno,  13  Ark.  593;  Noble  v.  Noble,  26  Ark.  817;  Randall 
v.  Phillips,  8  Mass.  878;  Brown  v.  Lipscomb,  9  Port.  472;  Glddens  v. 
Bolllog,  93  Ala.  92;  9  So.  Rep.  427;  Diedrich  v.  Koch,  35  Wis.  618; 
Davy  v.  Kelley,  66  Wis.  452;  Jacobi  v.  Seniors,  7  Coldw.  385;  Battle  v. 
Street,  1  Pickle,  282;  2  S.  W.  Rep.  384;  Springer  v.  D roach,  32  Ind.  486; 
Edwards  v.  Ha  vers  tick,  53  Ind.  348;  Barrows  v.  Barrows,  108  Ind.  345{ 
9  N.  E.  Rep.  871;  McLane  v.  Johnson,  43  Vt.  48;  Harmon  v.  Har- 
mon, 68  111.  512;  Francis  v.  Wilkinson,  147  111.  370;  35  N.  E. 
'Rep.  150;  Lloyd  v.  Chromotype  Co.,  30  111.  App.  350;  Kassing 
v.  Durand,  41  111.  App.  93;  Allison  v.  Hagan,  12  Nev.  88;  Peterson 
v.  Brown,  17  Nev.  172;  80  Pac.  Rep.  697;  Murdoch  v.  Wells,  9  W.  Va. 
552;  Gibbs  v.  Logan,  22  W.  Va.  208;  Lover  v.  Tlnsley,  82  W. 
Va.  25;  Farmer's  Bank  v.  Corder,  82  W.  Va.  283;  9  8.  E. 
Rep.  220;  Thornburgh  v.  Bowen,  87  W.  Va.  538;  16  8.  E.  Rep. 
825;  Hood  v.  Frellsen,  18  La.  Ann.  577;  Risley  v.  Parker,  50  N.  J. 
Eq.  284;  28  Atl.  Rep.  424;  Doughty  v.  Miller,  50  N.  J.  Eq.  529;  25  Atl. 
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a.  Where  the  illegal  purpose  is  not  carried  into  execu- 
tion (g).1 

(ff)  8yme*  ▼.  Hughe*,  9  Eq.  475;  Childer*  ▼.  Childer*,  1  D.  A  J.  482;  Davie*  v.  OUyt 
36  B.  206;  .fiireA  v.  Blaffrave,  Amb.264;  Platamore  t.  Staple,  6.  Coop.  260. 

Rep.  158;  Jones  v.  Farrls,  70  Iowa,  789;  Brlggs  v.  Coffin  (Iowa),  59  N.  W. 
Rep.  259;  Brett  v.  Brett  (Miss.),  5  So.  Rep.  105;  Shew*.  Millsap,50  Miss. 
380;  Eldredge  v.  Sherman  (Mich.),  44  N.  W.  Rep.  948;  Wetherbee  v. 
Cockrell,  44  Kan.  880;  24  Pac.  Rep.  417;  Robertson  v.  Sayre  (N.  Y.  App.), 
81  N.  E.  Rep.  250;  In  re  Camp,  10  N.  Y.  Snpp.  141;  Frank  v.  Frank 
(Tex.  Civ.  App.),  25  S.  W.  Rep.  819;  Farrell  v.  Duffy,  5  Tex.  Civ.  App. 
435;  27  8.  W.  Rep.  20;  Herndon  v.  Reed,  82  Tex.  687;  18  S.  W.  Rep. 
665;  Stephens  v.  Adair,  82  Tex.  214;  18  S.  W.  Rep.  102;  McLaughlin©. 
McLaughlin,  16  Mo.  261 ;  Brown  v.  Finley,  18  Mo.  875;  George  v.  William- 
son, 26  Mo.  190;  Steadman  v.  Hayes,  80  Mo.  320;  Larimore  v.  Taylor, 
88  Mo.  661;  Beadle  v.  Beadle,  2  McCreery,  C.  Ct.  586;  Kinney  v.  Con- 
solidated  Mining  Co.,  4  Sawyer  C.  Ct.  882;  Gridley  v.  Wynant,  23  How. 
400;  Block  v.  Darling,  140  U.  S.  284;  11  Sup.  Ct.  Rep.  832.  Neither  can 
such  a  conveyance  be]  impeached  by  the  grantor's  administrator  or 
receiver.  McLaughlin  v.  McLaughlin,  16  Mo.  242;  Brown  v.  Finley,  18 
Mo.  875;  George  v.  Williamson,  26  Mo.  190;  Hallo.  Callahan,  66  Mo. 
816;  Merry  t?.  Freemon,  44  Mo.  518;  Wilson  v.  Demander  (Tex.),  9  8.  W. 
Rep.  678;  Boswick  9.  Menck,  40  N.  Y.888;  Crawford  v.  Lehr,  20  Kan.  508. 

An  exception  to  the  general  rule  is  made  where  one  of  the  parties  to  the 
fraud  is  insane,  weak-minded,  an  infant,  or  the  victim  of  rather  than  the 
practlcer  of  fraud  — 'as  to  which  see  note,  post. 

1  Resulting  trust  where  trusts  are  declared  illegal  —  Executory 
character. —  Where  the  fraudulent  act  is  not  consummated  but  rests  on 
promise  the  law  permits  a  party  to  interpose  and  set  up  the  fraud  itself 
as  a  relief  to  the  executory  agreement.  Hamilton  v.  Scullin,  25  Mo.  165; 
Fenton  v.  Ham,  85  Mo.  409;  Chapman  v.  Callahan,  66  Mo.  810;  Larri- 
more  v.  Tyler,  88  Mo.  661;  Taylor  v.  Von  Schraeder,  107  Mo.  206; 
Mitchell  v.  Henry,  110  Mo.  598;  19  S.  W.  Rep.  993;  Powell  v.  Inman,  8 
Jones  L.  486;  Judge  v.  Vogel,  38  Mich.  569;  Williams  v.  Clink,  90  Mich. 
297;  51  N.  W.  Rep.  458.  The  rule  is  thus  compactly  stated  in  Williams  o. 
Clink :  "  The  law  will  not  aid  either  party  committing  or  attempting  the 
fraud,  but  leave  them  where  they  have  put  themselves  without 
relief.  If  the  contract  is  executory  it  will  not  be  enforced  and  if 
executed  it  will  not  be  relieved  against.  If  It  has  been  performed  in 
part  the  law  gives  it  effect  in  so  far  as  executed  and  holds  it  void  in  so 
far  as  it  remains  unexecuted.*'  This  has  been  in  effect  the  doctrine  of  the 
great  majority  of  American  cases.  Nellis  v.  Clark,  20  Wend.  24,  a  leading 
case;  Smith  v.  Hubbs,  10  Me.  71;  Niver  v.  Best,  10  Barb.  869;  Norris  v. 
Norris,  9  Dana,  817;  Walker  v.  McConnico,  10  Yerg.  228 ;  Roden  v.  Murphy, 
10  Ala.  804;  Welby  v.  Armstrong,  21  Ind.  489  (in  effect  discrediting  Flndley 
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£.  Where  the  effect  of  allowing  the  trustee  to  retain  the 
property  might  be  to  effectuate  an  unlawful  object,  to 
defeat  a  legal  prohibition,  or  to  protect  a  fraud  (A).1 

(*)  8ee  per  Lord  Selborne  in  Ayerst  ▼.  JenJtim,  16  Bq.  283;  and  see  per  Knight- 
Bruce,  L.  J.,  In  Reynell  v.  Spry,  IDeM.  A  6. 660,  where  be  said:  "  Where  the  par- 
ties are  not  In  pari  delicto,  and  where  public  policy  Is  considered  as  advanced  by 
allowing  either  party,  or  at  least  the  more  excusable  of  the  two,  to  sue  for  relief, 
relief  Is  given  to  him."  And  see  also,  to  same  effect,  Law  v.  Law,  8  P.  W.  888,  and 
St.  John  v.  St.  John,  11  V.  535. 

v.  Cooley,  1  Blackf.  262,  cited  below  in  this  note) ;  Church  v.  Muir,  88  N. 
J.  L.  318;  Slocum  v.  Wooley,  43  N.  J.  Eq.  451.  On  the  other  hand  there 
are  some  cases  in  which  the  courts  have  failed  to  closely  observe  the 
distinction  between  executed  and  executory  contracts  and  have  applied 
the  doctrine  of  estoppel  Indiscriminately  in  both  cases  to  a  plea  of  the  fraud- 
ulent nature  of  the  transaction  on  which  the  plaintiff  seeks  his  remedy. 
Such  are  the  cases  of  Findley  v.  Cooley,  1  Blackf.  262;  Telford  v.  Adams, 
6  Watts,  429;  Moore  v.  Thompson,  6  Mo.  858  (a  case  overruled  by 
later  decisions  in  that  State  which  do  not  mention  it) ;  Carpenter  v. 
McCIure,  89  Vt.  9, —  a  case  which  perhaps  contains  the  strongest  reason- 
ing for  the  proposition  that  there  is  no  distinction  as  to  the  validity  of 
executed  or  executory  fraudulent  contracts;  Dyer  v.  Homer,  22  Pick. 
258;  Harvey  v.  Varney,  98  Mass.  118;  Snell  v.  D wight,  120  Mass.  9; 
Carll  v.  Emery,  148  Mass.  84  fin  that  State  the  distinction  as  to  the 
validity  of  executed  and  executory  contracts  seems  to  be  entirely  repudi- 
ated). In  Nellie  v.  Clark,  Chief  Justice  Nelson  in  a  dissenting  opinion 
seems  to  favor  the  doctrine  which  refused  a  fraudulent  contractor  relief 
in  those  cases  only  when  the  statement  of  his  case  could  not  be  made  in 
the  pleadings  without  setting  out  his  own  turpitude.  But  this  distinc- 
tion does  not  seem  to  have  been  seized  upon  in  the  later  cases. 

1  Resulting-  trust  when  trusts  are  declared  illegal. —  Bequests  to 
secure  the  liberty  or  qualified  bondage  of  slaves,  being  at  the  time  illegal, 
resulting  trusts  arise  in  the  testator,  devisor  or  executor.  Bynum  v.  Bos- 
wick,  4  Desauss.  266 ;  Stevens  v.  Ely,  1  Dev.  Eq.  493 ;  White  v.  White,  1  Dev. 
&  B.  260;  Huckaby  v.  Jones,  2  Hawks.  120;  Lusk  v.  Lewis,  82  Miss.  297; 
Lemmond  v.  Peoples,  5  Ired.  Eq.  137.  In  the  last  case  the  trustees  claimed 
property  in  the  slaves  in  their  individual  capacity,  the  trust  itself  being 
void.  But  the  court  held  that  where  a  trust  is  once  shown  to  have  been 
intended  the  failure  of  the  trust  for  illegality  will  not  vest  title  in  the 
trustee,  and  distinguished  the  case  from  the  rule  by  which  a  grantee  upon 
condition  subsequent  which  is  void,  becomes  vested  absolutely  with  the 
title.  See  also  Ford  v.  Dangerfield,  8  Rich.  Eq.  95.  A  better  illustration 
still  is  found  in  those  cases  in  which  a  trust  by  a  husband  to  a  wife  to 
defeat  creditors  has  been  held  a  resulting  trust  in  him  to  enable  the  sub- 
jection of  the  property  to  the  creditor's  demands.  Wheeler  v.  Klrtland, 
23  N.  J.  Eq.  18;  Guthrie  v.  Gardner,  19  Wend.  414. 
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Illustrations. 

1.  Fraudulent  conveyance.1  —  Thus,  in  Symes  v.  Hughes  (i),  the 
plaintiff,  being  in  pecuniary  difficulties,  assigned  certain  leasehold  prop- 
erty to  a  trustee  with  the  view  of  defeating  his  creditors.  Two  and 
a-half  years  afterwards  he  was  adjudicated  bankrupt,  but  obtained 
the  sanction  of  his  creditors,  under  sect.  1 10  of  the  Bankruptcy  Act, 
1861,  to  an  arrangement,  by  which  bis  estate  and  effects  were  re- 
invested in  him,  he  covenanting  to  prosecute  a  suit  for  the  re. 
covery  of  the  assigned  property,  and  to  pay  a  composition  of 
two  and  sixpence  in  the  pound  to  his  creditors,  In  case  his  suit  should 
prove  successful.  Lord  Romilly,  M.  R.,  In  delivering  Judgment,  said : 
"The  assignment  was  made  for  an  Illegal  purpose,  and  it  is  said  that, 
such  being  the  case,  the  court  will  not  Interfere.  I  think  the  correct 
answer  to  this  was  given  by  Mr.  Southgate,  namely,  that  where  the  pur- 
pose for  which  the  assignment  was  given  Is  carried  into  execution,  and 
nothing  Is  done  under  it,  the  mere  Intention  to  effect  an  Illegal  object 
when  the  assignment  was  executed  does  not  deprive  the  assignor  of  his 
right  to  recover  the  property  from  the  assignee  who  has  given  no  con- 
sideration for  it." 

2.  Conveyance  to  avoid  forfeiture  for  felony. —  So,  again,  the  plain- 
tiff, being  apprehensive  of  an  indictment  for  bigamy  (conviction  for 
which  involved  forfeiture  of  property),  conveyed  his  real  estate  to 
the  defendant,  on  a  parol  agreement  to  re  transfer  when  the  difficulty 
should  have  passed  over.  It  subsequently  transpired  that  the  plaintiff 
was  not  liable  to  be  indicted,  and  thereupon  he  filed  a  bill  praying  for  a 
retransfer  of   his  property.    It  was  held  that,  although  there  was  no 

(I)  8upra. 

1  Illustrations. —  Of  the  three  illustrations  following  it  may  perhaps 
be  said  that  they  scarcely  seemed  in  harmony  with  the  proposition  of  the 
main  paragraph,  i.  «.,  that  there  is  no  resulting  trust  where  an  illegal  set- 
tlement is  executed  as  distinguished  from  executory.  Thus  in  the  first 
illustration  the  leaseholds  were  assigned  to  defeat  creditors.  In  all 
the  American  cases  which  recognize  the  distinction  between  executed 
and  executory  fraudulent  contracts  as  regards  the  mutual  rights  of  the 
parties  to  the  fraud,  the  execution  and  delivery  of  the  deed  would  be 
regarded  as  giving  the  contract  an  executed  as  distinguished  from  an 
executory  character.  The  distinction  in  this  country  between  the  rights 
and  remedies  of  parties  to  fraudulent  or  illegal  contracts  in  those  States 
where  that  distinction  is  recognized,  is  based  upon  the  executed  or  exe- 
cutory character  of  the  contract  itself  and  not  whether  the  fraudulent 
purpose  of  the  contract  has  failed  or  succeeded.  The  same  remarks 
would  apply  to  the  second  and  third  illustrations. 
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express  trust  (inasmuch  as  there  was  no  written  proof  of  it),  yet  there 
was  a  resulting  trust  to  which  the  statute  did  not  apply;  and  as  there 
was  no  illegality  in  fact,  but  only  in  intention,  the  court  ordered  the 
transfer  prayed  for  (At). 

S.  Conveyance  to  escape  serving  as  sheriff. —  And  where  a  father 
conveyed  the  legal  estate  in  property  to  his  daughter,  with  the  intention 
of  thus  escaping  from  serving  as  sheriff,  but  afterwards  repented,  and 
paid  the  fine,  Lord  Hardwicke  said :  "lam  of  opinion  that  the  convey- 
ance ought  not  to  take  effect  against  his  intention  unless  he  had  actually 
taken  the  oath  "  that  he  had  not  the  requisite  qualification  ({)•" 

4.  Attempt  to  evade  rule  against  perpetuities. —  Where  a  settlor 
attempts  to  settle  property  so  as  to  contravene  the  policy  of  the  law  with 
regard  to  perpetuities,  such  trusts  will  not  only  not  be  carried  into  effect, 
but  the  person  nominated  to  carry  them  out  is  held  to  be  a  mere  trustee 
for  the  settlor  or  his  representatives.  For  the  attempt  was  made  either 
through  ignorance  or  carelessness,1  or  else  with  a  direct  intention  to 
contravene  the  law.  In  the  former  case,  as  there  would  be  no  delictum, 
the  nsuai  maxim  would  not  apply.  In  the  latter,  equity  would  not  allow 
the  trustee  to  retain  the  property  and  so  put  it  in  his  power  to  carry  out 
the  illegal  intentions  of  the  testator,  and  to  defeat  the  policy  of  the 
law  (ro). 

5.  Attempt  to  evade  mortmain  acts. —  And  so  again,  where  lands,  or 
the  proceeds  of  land,  were  devised  to  charitable  uses,  or  were  devised  to 
one  who  was  under  a  secret  agreement  with  the  testator  pledged  to  apply 
them  to  charitable  purposes,  then,  notwithstanding  the  Improper  inten- 

(*)  Davit  y.  Otty,  supra. 
(J)  Birch  y.  Blagravt,  supra. 

(m)  Carrick  v.  Errington,  2  P.  W.  861;  Trtgonwtll  v.  Sydenham,  8  Dow.  194; 
Oibbi  y.  Rumtey,  2  V.  &  B.  294. 

1  Attempt  to  evade  rule  —  Ignorance, — A  limitation  of  the  general 
rule  of  non-interference  between  the  parties  to  a  fraud  is  applied  in  the 
case  where  the  illegal  attempt  was  made  ignorantly,  as  in  the  case  of  a 
weak-minded  person.  Freelove  v.  Cole,  41  Barb.  818;  Davidson  v.  Car- 
ter, 55  Iowa,  117;  Wiley  v.  Carter,  77  Iowa,  751;  42  N.  W.  Rep.  566; 
Prewett  v.  Copwood,  80  Miss.  869;  Beale  v.  Hall,  22  Ga.  4S1.  Or  of  an 
infant.  Bloomingdale  v.  Chittenden,  74  Mich.  698;  42  N.  W.  Bep.  166^ 
Or  where  the  relation  of  the  parties  is  that  of  an  attorney  and  client] 
Roman  v.  Mall,  42  Md.  518;  Ford  v.  Harrington,  16  N.  •  284;  Place  v. 
Haywood,  117  N.  Y.  496;  Herrick  v.  Lynch  (111.),  87  N.  E.  Rep.  221.  Or 
of  .husband  and  wife.  Boyd  v.  De  La  Montagnie,  78  N.  Y.  498.  Likewise 
where  the  fraud  is  induced  by  the  superior  artifice  of  one  of  the  parties. 
Cook  v.  Colyer,  2  B.  Mon.  71 ;  Dealty  v.  Murphy,  8  A.  K.  Marsh.  472 ; 
Poston  v.  Balch,  69  Mo.  115.  In  all  these  cases  the  exception  to  the  rule 
of  in  pari  delicto  is  but  apparent  as  the  parties  in  those  instances  are  not 
regarded  as  equally  culpable. 
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tkms  of  the  testator,  there  was  a  resulting  trust.  For  the  result  cf 
allowing  the  gift  to  stand  would  probably  have  been  to  effect  an  object 
prohibited  by  law  (n).  But  of  course  tills  is  no  longer  so  since  the 
Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Vict.  c.  78). 

6.  Conveyance  to  qualify  for  game  licence. —  And  where  a  father 
granted  land  to  his  son,  in  order  to  give  him  a  colourable  qualification  to 
shoot  game  under  the  old  game  laws,  and  without  any  Intention  of  con- 
ferring any  beneficial  interest  upon  him,  the  court  would  not  enforce  any 
resulting  trust  in  favour  of  the  father.  For  he  and  the  son  were  in  pari 
delicto,  and  there  was  no  detriment  to  the  public  in  allowing  the  son  to 
retain  the  estate  (o).  Of  course,  if  there  had  been  no  illegality  (if,  for 
instance,  a  bare  legal  estate  had  been  a  sufficient  qualification),  there 
would  have  been  a  resulting  trust  (p). 

7.  Settlement  for  Immoral  consideration. —  In  Ay  erst  v.  Jenkins  (g), 
a  widower,  two  days  before  going  through  the  ceremony  of  marriage 
with  his  deceased  wife's  sister  (which  ceremony  was  known  to  both 
parties  to  be  invalid),  executed  a  settlement.  By  this  instrument  it  was 
recited  that  he  was  desirous  of  making  a  provision  for  the  lady,  and  had 
transferred  certain  shares  into  the  names  of  trustees,  upon  the  trusts 
thereinafter  declared,  being  for  the  separate  and  inalienable  use  of  the 
lady  during  her  life,  and  after  her  death  as  she  should  by  deed  or  will 
appoint.  They  afterwards  lived  together  as  man  and  wife  until  the 
widower's  death.  Some  time  afterwards,  his  personal  representatives 
Instituted  a  suit  to  set  aside  the  settlement,  on  the  ground  that  it  was 
founded  on  an  immoral  consideration.  Lord  Selborne,  however,  said: 
M  Belief  is  sought  by  the  representative,  not  merely  of  a  particeps 
crlminis,  but  of  a  voluntary  and  sole  donor,  on  the  naked  ground  of  the 
illegality  of  his  own  Intention  and  purpose,  and  that,  not  against  a  bond 
or  covenant  or  other  obligation  resting  in  fieri,  but  against  a  completed 
transfer  of  specific  chattels,  by  which  the  legal  estate  in  those  chattels 
was  absolutely  vested  in  trustees  for  the  sole  benefit  of  the  defendant.  I 
know  of  no  doctrine  of  public  policy  which  requires  or  authorizes  a  court 
of  equity  to  give  assistance  to  such  a  plaintiff  under  such  circumstances. 
When  the  immediate  and  direct  effect  of  an  estoppel  in  equity  against 
relief  to  a  particular  plaintiff  might  be  to  effectuate  an  unlawful  object,  or 
to  defeat  a  legal  prohibition,  or  to  protect  a  fraud,  such  an  estoppel  may 
well  be  regarded  as  against  public  policy.  But  the  voluntary  gift  of  part 
of  his  own  property  by  one  particeps  crlminis  to  another,  is  in  itself 
neither  fraudulent  nor  prohibited  by  law;  and  the  present  is 
not  the  case  of  a  man  repenting  of  an  immoral  purpose  before 
It  is  too  late,  and  seeking  to  recall,  while  the  object  is  yet  unaccom- 

(n)  Arnold  v.  Chapman,  1  V.  sen.  108;  Addlington  y.  Conn,  Barn.  ISO;  Sprinpett  v. 
Jetming$f 10  Eq.  488;  but  see  Bowbotham  v.  Dunne**,  8  O.  D.  430. 
(o)  Brackenbury  v.  Brackenbwry,  2J.AW.  891. 
(p)  ChUdtrs  v.  ChUders,  1D.&J.  482. 
(9)  1G  Eq.  283. 
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plished  (r),  a  gift  Intended  as  a  bribe  to  iniquity.  If  public  policy  is 
opposed,  as  it  is,  to  vice  and  immorality,  it  is.no  less  true,  as  was  said 
by  Lord  Trnro  in  Benyon  v.  Nettlefold  («)»  that  the  law  in  sanctioning 
the  defence  of  particeps  criminis  does  so  on  the  grounds  of  public 
policy,  —  namely,  that  those  who  violate  the  law  must  not  apply  to  the 
law  for  protection."  The  practitioner  must,  however,  carefully  bear  in 
mind,  that  where  property  is  transferred  to  trustees  in  trust  for  the 
settlor  until  an  intended  marriage  with  his  deceased  wife's  sister  is 
solemnized,  and  then  in  trust  for  the  lady  and  the  issue  of  the  mar- 
riage, the  trust  will  be  void,  inasmuch  as  such  a  marriage  cannot  take 
place  (0. 


Article  23. 

Resulting  Trusts  where  Purchase  made  in  Another9 s  Name, 

Resulting  Trusts  where  Purchase  made  in  Another's 
Name. —  When  real  or  personal  property  (u)  is  taken  in 
the  names  of  the  purchaser  and  others  generally,  or  in  the 
names  of  others  without  that  of  the  purchaser,  or  in  one 
name,  or  in  several,  and  whether  jointly  or  successively, 
there  is  a  prima  facie  presumption  of  a  resulting  trust l  in 

(r)  Aa  In  Syrnm  ▼.  Hughe*,  supra. 

(i)8H.ft  G.  102. 

(<)  Pawson  v.  Brawn,  18  0.  D.  202. 

(u)  Dyer  v.  Dyer, 2  Cox,  98;  Koran*  t.  Dancer,  2  Oh.  Oa.  26;  Wheeler  y.  Smith,  I 
Gift.  800. 

(*)  29  Oar.  H.  o.  8,  e.  8;  BarUeU  T.  PickeregiU,  1  Ed.  515;  ByaU  v.  RyaU,  1  Atk.  50; 
Leach  v.  Leach,  10  Ves.  517. 

(y)  Dyer  v.  Dyer,  supra;  Wrap  v.  Steele,  2  V.  &  B.  888. 
* 

1  Resulting'  trust  where  purchase  made  In  another's  name. — 
The  general  rule  is  that  where  the  purchase  price  of  land  is  paid  by  one 
and  the  title  is  taken  in  the  name  of  another,  such  grantee  will  be  con- 
sidered a  trustee  for  the  person  by  whom  the  money  was  paid.  Fleming 
o.  McHale,  47  111.  282;  Dryden  o.  Hanway,  81  Md.  254;  Mallory  o. 
Mallory,  5  Bosh,  464;  Waverly  v.  Foreman,  38  Cal.  90;  Johnson  v. 
Quarles,  46  Mo.  428;  Bladworth  v.  Lake,  83  Cal.  255;  Union  College  t?. 
Wheeler,  59  Barb.  585;  Brown  v.  Cherry,  Id.  628;  Campbell  v.  Campbell, 
21  Mich.  438;  Click  v.  Click,  1  Heisk.  607;  Gass  v.  Oass,  Id.  618; 
Harvey  9.  Ledbetter,  48  Miss.  95;  McCarroll  v.  Alexander,  Id.  128; 
Wilson  v.  Beauchamp,  44  Miss.  556;  McDonough  v.  O'Niel,  118  Mass. 
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favour  of  the  person  who  (by  parol  (x)  or  other  evidence) 
is  proved  to  have  advanced  the  purchase-money  (y)  in  the 


92;  Tracy  v.  Kelly,  52  Ind.  535;  Cookson  v.  Richardson,  69  111.  187; 
Tilford  v.  Torrey,  53  Ala.  120;  House  v.  Harden,  52  Miss.  860;  Keller 
o.  Knnkel,  46  Md.  565;  Van  Syckle  v.  Kline,  84  N.  J.  Eq.  882;  Robinson 
v.  Leflore,  59  Miss.  148 ;  Law  v.  Law,  76  Va.  527 ;  Boyer  v.  Libbey,  88 
Ind.  285;  Bank  v.  Carey,  89  N.  J.  Eq.  25;  Mershon  v.  Doer,  40  Id.  833. 

Where  there  is  a  joint  purchase  by  two  or  more  parties,  but  the  title 
Is  taken  in  the  name  of  one,  there  will  be  a  resulting  trust  pro  ianto  in 
the  proportion  of  the  respective  payments  to  the  entire  price.  Case  v. 
Codding,  Z&  Cal.  191;  Frederick  v.  Haas,  5  Nev.  889;  Latham  v.  Hen- 
derson, 47  111.  185;  Honore  v.  Hutchings,  8  Bush,  687;  Boyd  v. 
McClain,  1  Johns.  Ch.  582;  Roberts  v.  Opp,  56  111.  84;  Smith  v.  Smith, 
85  HI.  189;  Primphrey  v.  Brown,  5  W.  Va.  107;  Smith  v.  Patton,  12  W. 
Va.  541;  Winkelfleld  v.  Brinkman,  21  Kan.  682;  Marry  t>.  Sell,  28  W. 
Va.  475;  HelskeU  v.  Powell,  Id.  717;  McCully  v.  McCully,  78  Va.  159; 
McNamara  v.  Garrlty,  106  111.  884;  Springer  v.  Springer,  114  111.  550;  Bear 
v.  Koenlgstein,  16  Neb.  65;  Somerso.  Overhulsen,  68  Cal.  237;  Lipscomb 
v.  McNichols,  6  Col.  290. 

But  the  purchase  price  thus  paid  must  be  an  aliquot  part  of  the 
whole.  Thalman  «.  Cannon,  24  N.  J.  Eq.  27;  Billings  v.  Clinton,  6  Rich. 
Eq.  90;  Perry  v.  McHenry,  13  111.  227;  Fleming*.  McHale,  47  111.  284; 
White  v.  Carpenter,  2  Paige,  241;  Sayre  v.  Townsend,  45  Wend.  650; 
Baker  v.  Vlnlng,  80  Me.  127. 

But  no  trust  will  result  though  the  title  Is  taken  in  the  name  of  one 
who  has  not  paid  the  consideration,  if  the  facts  upon  which  the  alleged 
cestui  que  trust  bases  his  claim  did  not  arise  at  the  time  of  the  execu- 
tion of  the  deed.  Subsequent  facts  cannot  aid  the  establishment  of  the 
resulting  trust.  In  the  leading  case  of  Botsford  v.  Burr,  2  Johns.  Ch. 
408,  Chancellor  Kent  thus  states  the  reason  of  the  rule :  "  If  A.  pur- 
chases an  estate  with  his  own  money  and  takes  the  deed  In  the  name  of 
B.,  a  trust  results  to  A.  because  he  paid  the  money.  If,  therefore,  the 
party  who  sets  up  a  resulting  trust  made  no  payment,  he  cannot  be  per- 
mitted to  show,  by  parol  proof,  that  the  purchase  was  made  for  his 
benefit.  This  would  be  to  overturn  the  statute  of  frauds.  Nor  would  a 
subsequent  advance  to  the  purchaser  after  the  purchase  is  complete  and 
ended  alter  the  case.  It  might  be  evidence  of  a  new  loan  or  of  a  new 
agreement,  but  it  would  not  attach,  by  relation,  a  trust  to  the  original 
purchase;  for  the  trust  arises  out  of  the  circumstance  that  the  money  of 
the  real  and  not  of  the  nominal  purchaser,  formed  at  the  time  the  consid- 
eration of  that  purchase  and  became  converted  into  the  land."  This 
reasoning  is  fully  sustained  in  the  following  cases:  Olcott  v.  Bynum,  17 
Wall.  44;  Sale  v.  McLean,  29  Ark.  612;  Du  Val  v.  Marshal,  30  Ark.  230; 
Cutler  v.  Tuttle,  4  C.  E.  Green,  562;  Turnard  v.  Littell,  8  C.  E.  Green, 

11 
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character  of  purchaser  (z).  But  this  presumption  may  be 
rebutted  — 

a.  By  parol  (a)  or  other  evidence  ;* 

/?.  By  the  fact  that  the  person  in  whose  name  the  pur- 
chase was  made  was  the  wife  (b)  or  child  of  the  pur- 
chaser (c),  or  was  some  person  towards  whom  he  stood  in 

(z)  BarUettv.  Pickengitt,  supra. 

(a)  Rider  T.  Kidder,  10  V.  860;  Standing  v.  Bowring,  81 0.  D.  288. 

(&)  Be  Ejf kin,  6  C.  D.  115;  Drew  T.  Martin,  2  H  &  M.  130. 

(c)  Soar  v.  Foster,  4  K.  &  J.  152;  Bedford  ▼.  Beckford,  Lofft,  490. 

967;  Mldmer  v.  Mldmer,  27  N.  J.  Eq.  299;  Boskowitz  v.  Davis,  12  Nev. 
446;  Back  v.  Swazey,  85  Me.  51;  Conn  v.  Lewis,  4  Shepley,  274. 

Also  if  the  money  is  advanced  to  the  party  by  way  of  a  loan,  no  result- 
ing trust  arises.  Whaley  v.  Whaley,  71  Ala.  159;  Lehman  v.  Lewis,  62 
Ala.  129;  Six  v.  Shaner,  26  Md.  415;  Chapman  v.  Abrahams,  61  Ala.  108; 
Gibson  v.  Forte,  40  Miss.  788. 

1  Resulting'  trusts  where  purchase  In  another's  name — parol  evi- 
dence,—  Parol  evidence  is  admissible  to  establish  a  resulting  trust. 
Faris  v.  Dunn,  7  Bash,  276;  Caldwell  v.  Caldwell,  Id.  575;  McGinity  v. 
McGinity,  63  Pa.  St.  88;  Van  Trotha  v.  Bamberger,  15  Colo.  1;  24  Pac. 
Bep.  888;  Mason  v.  Libby,  54  How.  Pr.  104;  Seibold  v.  Chapman,  75 
Mo.  808;  Ferguson  v.  Haas,  64  N.  C.  772;  Norton  v.  Mallory,  8  Thomp. 
&  C.  640;  Blodgett  9.  Hildreth,  108  Mass.  486;  Boskowitz  v.  Davis,  12 
Nev.  446;  Livermore  v.  Aldrich,  5  Cush.  481.  And  parol  proof  when 
admitted  must  be  convincing,  the  burden  of  proof  being  on  him  who 
seeks  to  establish  the  resulting  trust.  Burleigh  v.  White,  64  Me.  58; 
Kennedy  o.  Kennedy,  57  Mo.  78;  Mldmer  v.  Mldmer,  26  N.  J.  Eq.  299; 
Lee  t7.  Browder,  57  Ala.  288;  Parker  v.  Snyder,  81  N.  J.  Eq.  164;  Laugh- 
lin  t7.  Mitchell,  14  Fed.  Bep.  882;  Witts  v.  Homey,  9  Md.  484;  Trout  v. 
Trout,  44  Iowa,  471;  Whitmore  v.  Learned,  70  Me.  276;  Bible  v.  Hun- 
ter, 79  Ala.  851;  Appeal  of  Jackson  (Pa.  St.),  8  Atl.  Bep.  870;  Crow 
v.  Watklns,  48  Ark.  169;  2  S.  W.  Bep.  659;  Phil  pot  v.  Penn,  91  Mo. 
44;  8  S.  W.  Bep.  857;  Hoover  v.  Hoover,  129  Pa.  St.  201;  19  Atl.  Bep. 
854;  Page  v.  Page,  8  N.  H.  189;  Shepard  v.  Pratt,  82  Iowa,  296. 

Parol  evidence  is  admissible  to  rebut  the  presumption  of  a  resulting 
trust.  Tyron  v.  Huntoon,  67  Cal.  825;  Blasdel  v.  Locke,  53  N.  H.  988; 
Botsford  v.  Burr,  2  Johns.  Ch.  405;  Baker  v.  Vining,  80  Me.  121;  Page  v. 
Page,  8  N.  H.  189;  Jackson  v  Feller,  2  Wend.  465;  Creed  v.  Lancaster 
Bank,  1  Ohio  St.  1;  Kelsey  v.  Snyder,  118  111.  544;  Hays  v.  Hollis,  8  Gill. 
869;  Bayles  v.  Baxter,  22  Cal.  875;  Byers  v.  Danley,  27  Ark.  77.  In 
Watson  v.  Thompson,  12  R.  L  466,  it  is  said  that  a  resulting  trust  arises 
by  operation  of  law  and  cannot  be  affected  by  subsequent  oral  declare- 
tions. 
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-close  relationship,  and  in  loco  parentis  (d),  or  was  trustee 
of  a  settlement  by  which  the  purchaser  has  previously  set- 
tled property  (e).  In  any  of  these  cases  a  prima  facie 
presumption  will  arise  that  the  purchaser  intended  the 
ostensible  grantee  or  grantees  to  take  absolutely.  But 
this  last  presumption  is  also  capable  of  being  rebutted  by 
-evidence,  or  by  surrounding  circumstances  (/). 

Illustrations 

1.  No  resulting  trust  where  purchase- money  only  lent.—  If  one  pay 
the  purchase-money  at  the  request  of  and  by  way  of  loan  to  the  person 
in  whose  name  the  property  is  taken,  there  wlU  be  no  resulting  trust. 
For  the  lender  did  not  advance  the  purchase -money  as  purchaser  (7), 
but  merely  as  a  lender. 

2.  Where  purchase-money  furnished  by  two  persons.—  Where  the 
purchase-money  is  advanced,  partly  by  the  person  in  whose  name  the 
property  is  taken,  and  partly  by  another,  then,  if  they  advance  it  in  equal 
shares,  they  will  (in  the  absence  of  evidence  or  circumstances  showing  a 
contrary  intention  (h)  take  as  joint  tenants,  because  the  advance  being 
equal  the  interest  is  equal;  but  if  in  unequal  shares,  then  a  trust  results 
to  each  of  them,  in  proportion  to  his  advance  (Q. 

8.  Advancement  of  son. —  In  Crabb  v.  Crabb  (ft),  a  father  trans- 
ferred a  sum  of  stock  from  his  own  name  into  the  joint  names  of  his 
son  and  of  a  broker,  and  told  the  latter  to  carry  the  dividends  to  the 
son's  account.  The  father,  by  a  codicil  to  his  will  executed  subse- 
quently, bequeathed  the  stock  to  another;  but  It  was  held  that  the  son 
took  absolutely.  The  Master  of  the  Rolls  said:  "  If  the  transfer  is  not 
ambiguous,  but  a  clear  and  unequivocal  act,  as  I  must  take  it  on  the 
authorities,  for  explanation  there  is  no  place;  if  then  it  cannot  be  per- 
mitted to  explain,  still  less  can  it  be  allowed  to  qualify  the  operation  of 
the  previous  act.  The  transfer  being  held  an  advancement*  nothing  con- 
tained in  the  codicil,  nor  any  other  matter  ex  post  facto,  can  ever  be 
allowed  to  alter  what  had  been  already  done."    In  short,  a  resulting 

(rf)  Beekford  v.  Beekford,  supra;  OurrmU  v.  Jago,  1  ColL  961;  Tucker  v.  Burron,  2 
H.  &  M.  515;  Forrest  ▼.  Forrest,  18  W.  R.  880. 

(«)  Be  Cmrteta,  14  Eq.  220. 

(/)  Tunbridge  v.  Cane.  19  W.  R.  1047;  Williams  v.  WUUamu,  89  B.  370. 

iff)  Bartiett  v.  PickersgiU,  supra;  and  see  also  AveUng  ▼.  Knipe,  10  Yes.  441. 

(A)  See  Robinson  v.  Preston,  4  K  A  J.  505;  Edwards  t.  Fashion,  Pr.  Oh.  889;  Lake 
▼.  Gibson,  1  Eq.  Ca.  Ab.  290;  Bone  y.  PoOand,  24  Bea.  288. 

(I)  Lake  v.  Gibson,  1  Eq.  Oa.  Ab.  291 ;  Rigden  v.  ValUer,  8  Atk.  736. 

(Jfc)  1M.&K.  511 ;  and  see  also  Birch  ▼.  Blagrave,  Amb.  264 ;  Standing  v.  Bow- 
ring,  31 0.  D.  282;  and  Batstone  ▼.  Salter,  10  Ch.  App.  481,  where  a  mother  transferred 
stock  Into  the  Joint  names  of  herself,  her  daughter,  and  her  son-in-law. 
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trust  will  not  be  allowed  to  arise,  merely  because  a  donor  subsequently 
changes  his  mind  and  repents  him  of  his  generosity. 

4.  Augmentation  of  settled  property.— Again,  a  sum  qt  consols  was 
vested  in  the  trustees  of  a  marriage  settlement  upon  the  usual  trusts. 
The  husband  directed  the  bankers  who  received  the  dividends  (and  paid 
them  to  him  as  tenant  for  life  under  a  power  of  attorney  from  the 
trustees) i  to  invest  an  additional  sum  of  2,0002.  consols  in  the  names  of 
the  same  trustees,  so  that  they  might  receive  the  dividends  as  before. 
This  was  done,  and  the  husband  received  the  income  of  the  whole  dur- 
lng*hls  life.  No  notice  of  the  new  Investment  was  ever  given  to  the 
trustees.  It  was  held  that  there  was  no  resulting  trust  of  the  2,0002. 
for  the  husband,  but  that  it  became  subject  to  the  trusts  of  the  settle- 
ment as  an  augmentation  of  the  trust  fund  (2). 

5.  Evidence  of  Intention  to  benefit. —  In  the  recent  case  of  Standing 
v.  Bowing  (to),  the  facts  were  as  follows:  —  The  plaintiff,  a  widow,  in 
the  year  1880  transferred  6,0002.  consols  into  the  joint  names  of  herself 
and  her  godson,  the  defendant.  This  she  did  with  the  express  intention 
that  the  defendant,  in  the  event  of  his  surviving  her,  should  have  the 
consols;  but  that  she  herself  should  retain  the  dividends  during  her 
life.  She  had  been  previously  warned  that  her  act  was  irrevocable.  It 
was  held  that  the  plaintiff  could  not  claim  a  retransf er  under  the  doc- 
trine of  constructive  trust,  the  evidence  clearly  showing  that  she  did 
not,  when  she  made  the  transfer,  Intend  to  make  the  defendant  a  mere 
trustee  for  her  except  as  to  the  dividends.  In  delivering  judgment, 
Cotton,  L.  J.,  said:  "  Though  the  defendant  was  the  nephew  of  the  first 
husband  of  the  plaintiff,  she  was  not  in  loco  parentis  to  him,  and  the 
rule  is  well  settled  that  where  there  is  a  transfer  by  a  person  into  his 
own  name  jointly  with  that  of  a  person  who  is  not  his  child,  or  his 
adopted  child,  then  there  is  prima  facie  a  resulting  trust  for  the  trans- 
feror. But  that  is  a  presumption  capable  of  being  rebutted,  by  showing 
that,  at  the  time,  the  transferor  intended  a  benefit  to  the  transferee;  and 
in  the  present  case  there  is  ample  evidence  that  at  the  time  of  the  trans- 
fer, or  for  some  time  previously,  the  plaintiff  intended  to  confer  a  benefit, 
by  this  transfer,  on  her  late  husband's  godson." 

6.  Rebutting  evidence  of  advancement.--  But  a  declaration  made  by 
the  father  at  or  before  the  date  of  the  purchase  is  admissible  to  rebut 
the  presumption,  although  it  might  not  be  good  as  a  declaration  of  trust, 
on  account  of  its  not  being  reduced  into  writing.  For,  "  as  the  trust 
would  result  to  the  father  were  it  not  rebutted  by  the  sonship  as  a  cir- 
cumstance of  evidence,  the  father  may  counteract  that  circumstance  by 
the  evidence  arising  from  his  parol  declaration  "  (»). 

7.  Surrounding  circumstances  may  also  tend  to  rebut  the  presump- 
tion.   Thus,  a  father,  upon  his  son's  marriage,  gave  him  a  considerable 

(0  Re  OurteU,  14  Eq.  220. 

(m)  31  O.  D.  282;  and  see  also  Fowbes  v.  Pa$coe9 10  Oh.  App.  843. 

(n)   WiUiam$  v.  WUlianu,  32  B.  370. 
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advancement,  having  several  younger  children  who  had  no  provision. 
He  subsequently  sold  an  estate,  bat  6001.  only  of  the  purchase- money 
being  paid,  he  took  a  security  for  the  residue  in  the  Joint  names  of  him- 
self and  his  said  son.  He  himself,  however,  received  the  interest,  and  a 
great  part  of  the  principal  without  any  opposition  from  the  son,  as  did 
his  executrix  after  his  death,  the  son  writing  receipts  for  the  interest, 
tinder  these  circumstances  It  was  held  that  the  son  took  nothing;  the 
Lord  Chancellor  saying :  "  Where  a  father  takes  an  estate  in  the  name 
of  his  son,  it  Is  to  be  considered  as  an  advancement;  but  that  is  liable 
to  be  rebutted  by  subsequent  acts.  So  If  the  estate  be  taken  jointly, 
so  that  the  son  may  be  entitled  by  survivorship,  that  is  weaker  than  the 
former  case,  and  still  depends  on  circumstances.  The  son  knew  here 
that  his  name  was  used  in  the  mortgage,  and  must  have  known  whether 
it  was  for  his  own  interest  or  only  as  a  trustee  for  the  father;  and  in- 
stead of  making  any  claim,  his  acts  are  very  strong  evidence  of  the 
latter;  nor  is  there  any  colour  why  the  father  should  make  him  any 
further  advancement  when  he  had  so  many  children  unprovided  for  " 
(o).  The  dictum  of  the  learned  Chancellor,  that  the  presumption  may 
be  rebutted  by  subsequent  acts,  cannot  be  taken  to  mean  subsequent 
acts  of  the  father,  which  are  only  admissible  against,  and  not  for, 
him  (p) ;  but  must,  it  is  apprehended,  refer  only  to  subsequent  acts  of 
the  son  (and  only  to  them  when  there  is  nothing  to  show  that  the  father 
did  actually  intend  to  advance  the  son  (g) ;  or  to  subsequent  acts  of  the 
father  so  acquiesced  in  by  the  son  as  to  raise  the  presumption  that  the 
son  always  knew  that  no  benefit  was  intended  for  him.  It  Is  also  to  be 
remarked,  that  the  fact  of  the  father  having  previously  made  provision 
for  the  son,  would  not  of  itself  have  been  sufficient  to  rebut  the  usual 
presumption,  although,  taken  together  with  other  circumstances,  it  was 
a  strong  link  in  the  chain  (r). 

8.  So  the  relationship  of  solicitor  and  client  between  the  son  and  the 
parent  has  been  considered  a  circumstance  that  willy  of  itself,  rebut  the 
presumption  of  advancement  (*). 

9.  Whether  presumption  of  advancement  by  married  woman. — 
InBe  De  Visme  (*)  it  was  laid  down,  that  where  a  married  woman  had, 
out  of  her  separate  estate,  made  a  purchase  in  the  name  of  her  children, 
no  presumption  of  advancement  arose,  inasmuch  as  a  married  woman 
was  under  no  obligation  to  maintain  her  children.  This  case  was  fol- 
lowed by  the  late  Sir  George  Jessel,  M.  B.,  in  Bennet  v.  Bennet  (u),  where 
a  mother  was  entitled  to  property  under  the  Married  Women's  Property 

(p)  PoU  v.  Poia,  1  V.  sen.  78;  Stock  v.  McAvoy*  15  Eq.  55;  Bone  v.  PoUand,  24  B. 
383;  and  MarthdU  v.  CruttoeU,  20  Eq.  528. 
(j»  Reddington  v.  Reddington,  5  Ridge,  197. 

(?)  Sidmovth  v.  Sidmouth,  2  B.  455;  Heptoorth  v.  Bepworth,  11  Eq.  10. 
(r)  See  per  Lord  Loughborough,  3  Bldge,  190. 
(«)  Garrett  v,  Wilkinson,  2  D.  &  8.  244,  ted  quare. 
(<)  2  De  G.,  J.  A  8. 17. 
<«)  10  O.  D.  474. 
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Act,  1870,  by  which  married  women  were  made  as  liable  as  widow*  for 
the  maintenance  of  their  children.  The  late  M.  B.,  however,  gave  it  as 
his  opinion,  that  the  presumption  of  intention  to  advance,  depended,  not 
on  the  liability  to  maintain,  but  on  the  moral  obligation  on  the  part  of  a 
father  to  provide  a  provision  or  fortune  for  a  child,  and  that  there  was  no 
such  obligation  recognized  on  the  part  of  a  mother.  If  that  be  so,  the  law 
still  remains  the  same,  notwithstanding  that  the  Married  Women9 
Property  Act,  1882,  renders  a  wife  as  liable  for  the  maintenance  of  her 
children  as  a  husband  is.  However,  it  is  conceived  that  the  point  is  still 
an  open  one,  as  Sir  George  Jessel's  judgment  is  admittedly  in  direct 
conflict  with  that  of  the  late  V.-C.  Stuart  in  Sayre  v.  Hughe*  (as) ;  where 
the  presumption  of  intention  to  benefit,  was  based  by  the  V.-C.  rather  on 
motive  than  on  duty.  His  lordship  said:  —  "  It  has  been  argued  that  a 
mother  is  not  a  person  bound  to  make  an  advancement  to  her  child,  and 
that  a  widowed  mother  is  not  a  person  standing  in  such  a  relation  to  her 
child  as  to  raise  a  presumption  that  in  a  transaction  of  this  kind  a 
benefit  was  intended  for  the  child.  In  the  case  of  Be  De  Visme  it  was 
said,  that  a  mother  does  not  stand  in  such  a  relationship  to  a  child  as  to 
raise  a  presumption  of  benefit  for  the  child.  The  question  in  that  case 
arose  on  a  petition  in  lunacy,  and  it  seems  to  have  been  taken  for 
granted  that  no  presumption  of  benefit  arises  in  the  case  of  a  mother. 
But  maternal  affection  as  a  motive  of  bounty  is  perhaps  the  strongest  of 
all,  although  the  duty  Is  not  so  strong  as  in  the  case  of  a  father,  inas- 
much as  it  is  the  duty  of  a  father  to  advance  his  child.  That,  however,  is  a 
moral  obligation,  and  not  a  legal  one."  On  the  whole,  it  is  with  much 
diffidence  conceived  that  If  the  authorities  should  hereafter  come  under 
review,  the  views  of  the  late  V.-C.  Stuart  would  be  found  to  have  as 
much  to  be  said  in  their  favour  as  those  of  the  late  M.  B.  Neither  judge 
bases  the  presumption  on  legal  obligation.  Both  admit  that  the  pre- 
sumption is  founded  on  a  moral  presumption  of  intention.  But  if  so, 
surely  there  is  as  much  moral  presumption  of  an  intention  by  a  mother 
to  benefit  her  offspring,  as  there  is  in  the  case  of  a  father;  and  if  neither 
law  nor  equity  imposes  any  obligation  on  a  father  to  advance  his  child, 
it  is  difficult  to  see  on  what  principle  an  equity  judge  should  invent  an 
Imperfect  obligation  of  this  kind  as  a  foundation  for  a  presumption  of 
intention  to  benefit,  while  at  the  same  time  rejecting  a  similar  moral 
obligation  on  the  part  of  a  wealthy  mother.  In  reason  and  in  custom, 
there  is  assuredly  as  much  obligation  on  the  part  of  a  mother  who  has 
the  command  of  money,  to  benefit  her  children  with  it,  as  there  is  in  the 
case  of  a  father. 

It  must  in  any  case  be  borne  in  mind,  that  even  if  the  view  of  Jessel, 
M.  B.,  be  the  correct  one,  yet  If  it  be  proved  aliunde  that  the  mother  did 
in  fact  intend  to  benefit  her  offspring,  there  will  be  no  resulting  trust  (y). 

(y)    Beecher  t.  Major,  2  Dr.  A  8m.  481. 

(x)  5  Eq.  876.  This  wh  the  case  of  a  widowed  mother,  but  the  principle  appears 
to  bo  the  same. 
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10.  Advancement  by  persons  In  looo  parentis. — With  regard  to  the 
presumption  of  advancement  in  favonrof  persons  to  whom  the  purchaser 
stands  In  loco  parentis,  it  has  been  held  that  the  presumption  arose  in 
the  case  of  an  illegitimate  child  (z)$  a  grandchild  when  the  father  was 
dead  (a),  and  the  nephew  of  a  wife  who  had  been  practically  adopted  by 
the  husband  as  his  child  (6).  But  it  would  seem  that  the  person  alleged 
to  have  been  in  loco  parentis  must  have  intended  to  put  himself  In  the 
situation  of  the  person  described  as  the  natural  father  of  the  child  with 
reference  to  those  parental  offices  and  duties  which  consist  in  making 
provision  for  a  child.  The  mere  fact  that  a  grandfather  took  care  of  his 
daughter's  illegitimate  child  and  sent  it  to  school,  has  been  held  to  be 
insufficient  to  raise  the  presumption,  Yice-Chancellor  Page- Wood  say- 
ing: —  "  I  cannot  put  the  doctrine  so  high  as  to  hold  that  if  a  person 
educate  a  child  to  whom  he  is  under  no  obligation  either  morally  or 
legally,  the  child  is  therefore  to  be  provided  for  at  his  expense  "  (c).1 

(0)  Beekford  v.  Bedford,  Lofft,  480;  XUpin  ▼.  Kilpin,  1  M .  ft  K.  543,  sed  quae,  4 
JL  ft  J.  157. 

(a)  £&ran<f  v.  Danoer,  2  Oh.  Oft.  26. 

(b)  Currant  v.  Jago,  10oU.Ob.261. 

(c)  Tucker  v.  Burron,  %  H.  ft  M.  515;  and  see  per  Jessel,  M.  B.,  Bennett  v.  Burnett, 
10  O.  D.  p.  477. 

1  Advancement  by  persons  in  looo  parentis.  —  Where  the  party  in 
whose  name  the  title  is  taken  is  wife  or  child  of  the  party  furnishing 
the  money  or  where  such  purchaser  stands  in  loco  parentis  toward  the 
person  taking  title,  the  presumption  will  be  that  the  purchaser  intended 
the  transaction  as  an  advancement  and  no  resulting  trust  will  be  pre- 
sumed prima  facie. 

Waterman  v.  Seeley,  28  Mich.  77;  Osborn  v.  Osborn,  29  N.  J.  Eq. 
885;  Stevens  v.  Stevens,  70  Me.  92;  Bennett  9.  Camp,  54  Vt.  86;  Sei- 
bold  v.  Christman,  75  Mo.  808;  Schuster  v.  Schuster,  98  Mo.  489;  Gray 
v.  Gray,  18  Neb.  453;  Bartlett  v.  Bartlett,  Id.  456;  Modrell  v.  Riddle,  82 
Mo.  81;  Maxwell  v.  Maxwell,  109  111.  588;  Read  9.  Huff,  40  N.  J.  Eq. 
229;  Wilson  v.  Beauchamp,  44  Miss.  556;  Lorentz  v.  Lorentz,  14  W.  Va. 
809;  Wheeler  v.  Kidder,  105  Pa.  St.  270;  Gee  v.  Gee,  82  Mass.  190;  Hat- 
ton  v.  Sandman,  21  Ala.  127;  Osborn  v.  Osborn,  29  N.  J.  Eq.  885;  Ben- 
nett v.  Camp,  54  Vt.  86;  Reade  v.  Huff,  40  N.  J.  Eq.  229;  Featherle  v. 
Fletcher,  81  Miss.  265;  Thomas  v.  Chicago,  55  111.  403;  Wilton  v.  Devine, 
20  Barb.  9;  Tremper  v.  Burton,  18  Ohio,  418;  Dlckerson  v.  Davis,  44  N. 
H.  647;  Miller  v.  Blose,  80  Gratt.  744;  Dudley  v.  Bosworth,  10  Humph. 
12;  Alexander  v.  Warran,  17  Mo.  228.  This  presumption  will  arise  in 
case  of  a  purchase  for  a  sister  by  a  brother  standing  in  loco  parentis  to 
her.  Higdon  v.  Higdon,  57  Miss.  264.  But  not  unless  he  occupies  that 
relation.  Edwards  v.  Edwards,  8  Wright,  877.  The  presumption  is  one 
of  intent  subject  to  rebuttal.  Mllner  v.  Freeman,  40  Ark.  62;  Clark  v. 
Clark,  43  Vt.  685;  Gibson  v.  Foote,  40  Miss.  788;  Bead  v.  Huff,  40  N.  J. 
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Article  24. 
To  whom  Property  results. 

To  wbom  Property  results. —  a.  Where  a  resulting  trust 
arises  under  an  instrument  inter  vivos  the  beneficial  interest 
results  to  the  settlor  himself  (d).1 

ft.  Where  the  instrument  is  a  will,  the  property  results 
to  the  heir  or  devisee  of  the  testator,  if  real  estate,  or  to 
the  residuary  legatees  or  next  of  kin,  if  personal  estate 
(e)f  whether  the  will  contains  a  direction  for  conversion3 
or  not  (f). 


(d)  Symes  v.  Hughes,  9  Eq.  475 ;  Davit  v.  Otty,  85  B.  908. 

(«)  Ackroyd  ▼.  Smithson,  1  W.  A.  T.  Lead.  Cas.  949,  and  oases  there  olted. 

(/)  OurteU  v.  Wormald,  10  O.  D.  178;  Ackroyd  t.  Smtihton,  supra. 


Eq.  229;  Jackson  v.  Matsdorf,  11  Johns.  96;  Seibold  v.  Christman,  75 
Mo.  808.  The  reception  of  rents  by  the  father  does  not  rebut  the  pre- 
sumption if  the  son  is  an  infant.  Paschall  v.  Hinderer,  28  Ohio  State, 
568.  Nor  by  the  husband's  possession  of  the  purchased  land  and  the 
wife's  death  without  attempt  to  dispose  of  it  in  her  wUl.  Maxwell  v. 
Maxwell,  109  111.  588. 

1  To  whom  property  results. — Lusk  v.  Lewis,  82  Miss.  297;  Bynum 
v.  Boswick,  4  Desaus.  226;  Stevens  v.  Ely,  1  Dev.  Eq.  698;  White  v. 
White,  1  Dev.  &  B.;  Huckaby  v.  Jones,  2  Hawks.  120;  Weatherby  v. 
Weatherby,  18  Smed.  &  M.  685,  which  seems  to  run  counter  to  the  doc- 
trine is  in  so  far  overruled  by  these  cases. 

9  To  whom  property  results  —  Void  and  lapsed  devises  and  legacies. — 
A  statement  of  the  principles  governing  the  devolution  of  void  and  lapsed 
devises  and  legacies  seems  called  for  here.  The  doctrine  stated  in  the 
text  is  interwoven  with  the  narrower  question  of  conversion.  First  as 
to  void  or  lapsed  devises.  The  old  English  law  in  cases  of  real  estate 
as  a  matter  of  historic  polity  always  leaned  strongly  in  favor  of  the  heir. 
Hence  it  was  that  in  the  case  of  lapsed  devise  (a  matter  of  not  infrequent 
occurrence)  as  between  the  heir  and  the  residuary  devisee,  the  court 
indulged  the  presumption  that  the  lapsed  devise  did  not  faU  to  the 
residuary  devisee  as  the  testator  was  presumed  to  have  given  him  all  he 
intended  to  and  it  could  not  be  presumed  to  have  been  in  his  Intention 
to  have  added  to  his  bounty  the  lapsed  devise.  Consequently  the  heir 
became  entitled  to  the  lapsed  devise.  But  In  the  less  frequent  Instance 
of  a  void  devise,  the  property  was  held  not  to  have  been  given  to  anyone, 
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y.  Where  a  resulting  trust  has  once  arisen  under  an 
instrument  which  directs  a  conversion,  and  the  person  to 

and  hence  to  be  included  within  the  residue  deviled  to  the  residuary 
devisee.  In  the  case  of  void  and  lapsed  legacies,  however,  the  rather 
artificial  course  of  reasoning  adopted  in  the  case  of  void  and  lapsed 
devises  was  discarded,  for  the  reason  that  anciently  the  executor,  who 
was  amenable  only  to  the  ecclesiastical  courts,  was  after  the  payment  of 
debts  under  no  compelling  obligation  to  account  for  the  surplus  and 
could  practically,  if  he  so  desired,  apply  it  to  his  own  personal  uses. 
Hence  the  tendency  of  the  law  was  to  ameliorate  the  grievance  by  favor- 
ing the  residuary  legatee  whenever  possible.  So  that  both  in  the  case 
of  a  void  and  of  a  lapsed  legacy  the  residuary  legatee  was  held  entitled 
as  against  the  executor.  The  law  thus  established  in  England  has  been 
recognised  with  but  few  exceptions  by  the  courts  of  this  country.  Van 
Kleek  v.  Church,  6  Paige,  600;  20  Wend.  457  (containing  a  thorough  dis- 
cussion of  principles,  with  a  review  of  English  authorities) ;  James  v. 
James,  4  Paige,  115;  King  o.  Strong,  9  Paige,  94;  King  v.  Woodhull,  8 
Edw.  Ch.  79;  Banks  v.  Phelan,  4  Barb.  80;  Re  Benson,  96  N.  Y.  499; 
Carter  v.  Board  of  Education,  144  N.  Y.  621 ;  Greene  v.  Dennis,  6  Conn. 
292;  Brewster  v.  McCall,  15  Conn.  274;  Remington  v.  American  Bible 
Society,  44  Conn.  512;  Bristol  v.  Bristol,  58  Conn.  242;  Lingan  v.  Carroll, 
8  Har.  &  McH.  888;  Tongue  v.  Nutwell,  18  Md.  415:  Deford  v.  Deford, 
86  Md.  168;  Rizer  v.  Perry,  58  Md.  112;  Vick  v.  McDanlel,  8  How.  837; 
Pore  v.  Harrison,  18  Ala.  514;  Marsh  v.  Wheeler,  2  Edw.  Ch.  156;  Swin- 
ton  v.  Eggleston,  8  Rich.  Eq.  201 ;  Woolmer's  Est.,  8  Whart.  477 ;  Taylor  v. 
Lucas,  4  Hawks  843 ;  Commonwealth  v.  Nase,  1  Ashm.  242;  Drew  v.  Wake- 
field, 54  Me.  291 ;  Tindall  v.  Tindall,  24  N.  J.  Eq.  512;  Burnet  v.  Burnet, 
80  N.  J.  Eq.  599;  Sandford  v.  Blake,  45  N.  J.  Eq.251;  Wood  v.  Mitchell, 
82  Ga.  628;  Fite  v.  Beasley,  80  Tenn.  828;  Harker  v.  Rellly,  4  Del.  Ch.  72. 
In  Maryland  the  courts  have  gone  a  step  further  in  favoring  the  heir  as 
against  the  residuary  devisee  both  in  the  case  of  void  and  lapsed  devises. 
Lingan  v.  Carroll,  3  H.  &  McH.  833;  Tongue  v.  Nutwell,  13  Md.  415; 
Rizer  v.  Perry,  58  Md.  168.  The  rationale  of  the  doctrine  favoring  the 
heir  at  the  expense  of  the  residuary  devisee  is  shown  by  a  quotation 
from  an  English  case  found  in  Harker  v.  Rellly,  supra,  "the  heir  takes, 
not  upon  the  presumed  intent  of  the  testator  to  give  to  him,  but  by  his 
right  of  Inheritance." 

By  Statute  in  England,  1  Vict.,  c.  26,  §  25,  lapsed  and  void  devises  have 
been  declared  part  of  the  residuary  devise  in  the  absence  of  a  contrary 
intention  apparent  from  the  will  and  this  statute  has  been  substantially 
followed  by  similar  laws  in  Virginia,  West  Virginia,  Pennsylvania, 
North  Carolina  and  California.  Some  States  have  also  passed  laws  de- 
claring that  all  devises  shall  operate  upon  all  real  estate  owned  by  the 
testator  at  the  time  of  his  death.    By  the  decisions  of  some  courts  the 
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whom  it  results  dies  before  getting  it  in,  then  as  between 
his  real  and  personal  representatives  it  devolves  (whether 
actually  converted  at  the  date  of  his  death  or  not)  as  if  it 
were  actually  converted,  unless  the  trust  for  conversion 
has  wholly  failed  (g).1 

Illustrations. 

1.  Resulting  trust  under  marriage  settlement. —  By  a  marriage  set- 
tlement, real  estate  of  the  husband  and  personal  estate  of  the  wife,  Is 
vested  in  trustees,  in  trust  for  the  husband  for  life,  with  remainder  in 
trust  for  the  wife  for  life,  with  remainder  upon  the  usual  trusts  in 
favour  of  the  issue  of  marriage,  without  any  gift  over  in  default  of 
issue.  Upon  the  death  of  the  wife  without  issue,  the  real  estate  will 
result  to  the  husband;  and  similarly  on  the  death  of  the  husband  with- 
out issue,  the  personal  estate  will  result  to  the  wife. 

2.  Resulting  trust  under  win  where  no  conversion  directed.— A. 
by  his  will  gives  his  real  estate  unto  and  to  the  use  of  trustees,  and 
his  personal  estate  to  them  absolutely,  upon  trust  for  certain  persons 
for  life,  with  an  ultimate  remainder  in  trust  for  the  testator's  two 
nephews  B.  and  0.  as  tenants  in  common.    B.  dies  in  the  testator's  lif e- 

{g)  Be  Bichereon,  Scales  v.  Heyhoe*  (1898)  1  Oh.  879;  Owrteie  v.  Wormald,  supra; 
Cogan  v.  Stevens,  5  L.  J.  Oh.  17. 

effect  of  this  provision  of  law  has  been  to  effectually  wipe  out  the  prior 
existing  distinctions  as  to  the  devolution  of  void  and  lapsed  devises  and 
void  and  lapsed  legacies  and  to  bring  such  devises  equally  with  legacies 
within  the  residuary  clause.  Canfield  v.  Bostwick,  21  Conn.  550; 
McNaughton  v.  McNaughton,  84  N.  T.  201 ;  Drew  v.  Wakefield,  64  Me. 
291;  Beeves  v.  Beeves,  5  Lea,  658;  Loverlng  v.  Lovering,  129  Mass. 
97 ;  Johnson  v.  Hollifield,  82  Ala.  128.  But  see  for  cases  restricting  the 
force  of  such  statutes:  Pruden  v.  Pruden,  14  Ohio  St.  251;  Massey's 
Appeal,  88  Pa.  St.  470;  Bizer  v.  Perry,  58  Md.  112. 

1  To  whom  property  results. — "  The  devisee  must  receive  the 
devisor's  bounty  in  the  quality  in  which  he  bestows  it.  If  it  be  the  de- 
visor's purpose  to  give  the  land  to  the  devisee  the  land  will  descend  to 
his  heir  and  if  it  be  the  purpose  of  the  devisor  to  give  the  price  of  the 
land  to  the  devisee  it  will  like  other  money  be  part  of  his  personal 
estate."  Marsh  v.  Wheeler,  2  Edw.  Ch.  159.  Where  there  is  a  quail* 
fled  conversion  of  realty  by  will  and  one  of  the  legacies  of  the  trust 
fails,  the  portion  of  the  fund  thus  failing  passes  to  the  heir  at  law  as 
though  there  had  been  no  conversion  directed  and  does  not  pass  with  the 
residue.    Harker  v.  Bellly,  4  Del.  Ch.  72. 
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time.  His  share  of  the  real  estate  will  result  to  the  testator's  heir  or 
residuary  devisee,  and  his  share  of  the  personalty  to  the  testator's  next 
of  kin  or  residuary  legatees. 

3.  Resulting  trust  where  conversion  directed. —  The  preceding 
examples  speak  for  themselves  and  require  no  comment.  But  the  fol- 
lowing case  presents  at  first  sight  more  difficulty.  A  testator  devises 
real  estate  to  trustees,  upon  trust  to  sell  and  divide  the  proceeds  be- 
tween his  nephews  B.  and  C.  If  B.  should  die  In  the  testator's 
lifetime,  his  share  of  the  proceeds  of  the  sale  will  lapse  and  result  to 
the  testator's  heir  or  residuary  devisee,  and  not  to  his  next  of  kin  or 
residuary  legatees,  although  it  Is  pure  personalty.  The  principle  on 
which  this  proceeds  (settled  by  the  leading  case  of  Ackroyd  v.  SmUhaon 
(h))  is,  that  conversion  directed  by  a  will  Is  presumed  to  be  only  intended 
for  the  purposes  therein  expressed ;  and  so  far  as  these  purposes  fall, 
equity  presumes  that  the  testator  did  not  intend  to  rob  his  real  repre- 
sentatives of  property  which,  but  for  those  objects,  would  have  been 
theirs,  and  to  give  such  property  to  his  personal  representatives,  whose 
only  possible  ground  of  claim  arises  from  the  fact  that  the  testator's 
expressed  intentions  have  been  disappointed  (i). 

4.  The  question  was  explained  with  his  customary  lucidity  by  the  late 
Sir  George  Jessel  in  the  case  of  Curteis  v.  Wormald  (ft).  There,  personal 
estate  had  been  bequeathed  upon  trust  to  purchase  real  estate,  which 
was  to  be  held  on  trusts,  some  of  which  eventually  failed.  It  was  held, 
that  land,  purchased  before  the  failure,  resulted  in  favour  of  the  testator's 
next  of  kin,  and  not  his  heir.  The  M.  B.,  in  giving  judgment,  after 
stating  the  facts,  said:  "  The  limitations  took  effect  to  a  certain  extent, 
and  then,  by  reason  of  the  failure  of  issue  of  the  tenants  for  life,  the 
ultimate  limitations  failed,  and  there  became  a  [resulting]  trust  for 
somebody.  Now  for  whom?  According  to  the  doctrine  of  the  Court  of 
Equity,  this  kind  of  conversion  is  a  conversion  for  the  purposes  of  the 
will,  and  does  not  affect  the  rights  of  the  persons  who  take  by  law  inde- 
pendent of  the  will.  If,  therefore,  there  is  a  trust  to  sell  real  estate  for 
the  purposes  of  the  will,  and  the  trust  takes  effect,  and  there  Is  an  ulti- 
mate beneficial  interest  undisposed  of,  that  undlsposed-of  Interest  goes 
to  the  heir.  If,  on  the  other  hand,  It  is  a  conversion  of  personal  estate 
into  real  estate,  and  there  is  an  ultimate  limitation  which  fails  of  taking 
effect,  the  interest  which  falls  results  for  the  benefit  of  the  persons  en- 
titled to  the  personal  estate;  that  is,  the  persons  who  take  under  the 
Statute  of  Distributions  as  next  of  kin  (J).  Their  right  to  the  residue 
of  the  personal  estate  is  a  statutory  right  Independent  of  the  will." 

(ft)  1  W.  &  T.  Lead.  Oaa.  949. 

(I)  This  presumption  la  not  even  rebutted  by  m  declaration  that  the  proceed*  of 
the  sale  of  realty  are  to  be  personalty  for  att  purposes;  the  latter  words  being; 
oonstraed  for  all  purposes  of  the  wiU  (ShaUcross  t.  Wright,  12  B.  606;  Tasjtor  v. 
Taylor,  8  D.t  H.  A.  Q.  190;  and  see  also  Fitch  v.  Webber,  6  H.  A.  146). 

(ft)  10  0.  D.  172. 

(J)  Colgan  v.  Stephens,  6  L.  J.v  Ch.  17;  Bective  y.  Hodgson,  10  H.  L.  0. 656. 
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5.  How  the  person  to  whom  oonverted  property  results,  holds  it.— 
It  Is  frequently  an  important  question  as  to  what  nature  property  directed 
to  be  converted  assumes  in  the  hands  of  persons  to  whom  it  results.  For 
instance9  if  by  a  will,  real  estate  be  directed  to  be  sold,  and  is  actually  sold, 
and  the  trusts  as  to  one  moiety  of  the  proceeds  fail,  that  moiety  will  of 
course  result  to  the  testator's  heir.  But  the  question  then  arises,  does 
it  become  In  his  hands  real  or  personal  estate  ?  That  is  to  say,  in  the  event 
of  his  death,  does  it  devolve  on  his  heir  or  his  personal  representatives? 
At  one  time  it  was  considered  that  there  was  a  difference,  as  to  this, 
between  a  resulting  trust  of  converted  realty,  and  a  resulting  trust  of 
converted  personalty.  It  was  thought  that  as  to  the  former,  where  a 
sale  of  realty  was  necessary  for  carrying  out  the  subsisting  trusts  of  a 
will,  that  which  resulted  to  the  heir  was  retained  by  him  as  personalty, 
and  on  his  death  devolved  as  such.  So  far,  that  is  still  the  law.  But  it 
was  also  considered  that,  wherever  personal  estate  directed  to  be  con- 
verted Into  land  resulted  to  next  of  kin,  they  held  it  as  personalty, 
although  it  came  to  them  in  the  form  of  land  (m).  This  view  was,  how- 
ever, scouted  by  Jessel,  M.  B.,  and  finally  overruled  by  the  Court  of 
Appeal,  in  the  case  of  Ourteis  v.  Wormald  (»).  The  M.  B.  said;,"  Then 
the  next  question  which  arises  Is,  how  does  the  heir-at-law  in  the  first 
case,  or  the  next  of  kin  in  the  second,  take  the  undisposed-of  inter- 
est. The  answer  is,  he  takes  it  as  he  finds  to.  It  the  heir-at-law  becomes 
entitled  to  it  in  the  shape  of  personal  estate,  and  dies,  there  Is  no  equit- 
able reconversion  as  between  his  real  and  personal  representatives; 
and  consequently  his  executor  takes  it  as  part  of  his  personal  estate. 
On  the  other  hand,  if  the  next  of  kin,  having  become  entitled  to  a  free- 
hold estate  [under  a  resulting  trust  of  converted  personalty],  dies,  there 
is  no  equity  to  change  the  freehold  estate  into  anything  else  on  his  death. 
It  will  go  to  the  devisee  of  the  real  estate,  or  to  the  heir-at-law  if  he  has 
devised  it,  and  will  pass  as  real  estate."  And  Lord  Justice  James,  in 
the  Court  of  Appeal,  said :  "  With  all  deference  to  the  judgment  of  Lord 
Hatherley  in  Beynolds  v.  Oodles  (o),  it  is  Impossible,  I  think,  to  arrive 
at  any  other  conclusion  than  that  at  which  the  Master  of  the  Bolls  has 
arrived.  It  was  settled  by  Cogan  v.  Stephens  (p),  that  what  was  the 
right  rule  as  between  the  real  and  personal  estates  where  land  was 
directed  to  be  sold,  was  also  the  right  rule  as  between  the  two  estates  in 
the  case  where  money  was  directed  to  be  laid  out  in  the  purchase  of 
land.  •  .  .  The  same  principle  applies  in  both  cases,  which  is  this, 
that  where  you  trace  property  into  a  man,  there  is  no  equity  between 
his  different  classes  of  representatives  as  to  altering  the  position  in 
which  that  property  is.  If  it  is  money  arising  from  the  sale  of  land,  it 
remains  money;  that  is  to  say,  the  heir-at4aw  of  the  person  who  has 

(»)  Reynold*  v.  Oodles,  Johns.  686  (overruled). 
(»)  10O.D.172. 
(o)  Ubl  supra. 
Cp)  5  L.  J.,  Oh.  17. 
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« 


become  beneficially  entitled  to  It  as  heir-at-law,  has  no  right  to  have  it 
reconverted  Into  land.  If  it  is  land  purchased  under  a  direction  to 
Invest  in  land,  the  persons  interested  In  the  personal  estate  of  the 
persons  who  have  become  entitled  to  it  as  next  of  kin,  have  no  right  to 
have  it  reconverted  into  money." 

6.  Immaterial  that  property  not  actually  converted  if  It  ought 
to  be.— The  broad  statement  by  the  late  M.  R.  in  CurteisT.  Wormald 
(quoted  In  the  last  illustration),  that  the  party  to  whom  property  results 
"  takes  It  as  he  finds  it,"  is  apt  to  mislead  the  unwary.  It  would  be 
more  accurate  to  say  that  he  takes  it  as  he  ought  to  find  it.  That  is  to 
say,  if  the  trust  for  conversion  wholly  falls,  he  takes  it  as  unconverted ; 
but  if  it  only  partially  fails,  then  as  the  conversion  dates  from  the  death 
of  the  testator  (even  though  it  Is  directed  to  be  made  at  a  future  date  (9), 
he  takes  it  as  converted,  and  it  devolves  accordingly,  notwithstanding 
that  in  point  of  fact  the  conversion  is  not,  as  it  ought  to  be,  carried  out 
In  accordance  with  the  trust.  Thus,  a  testator  died  in  1864,  having 
devised  his  real  estate  upon  trust  for  sale,  and  directed  that  the  proceeds 
should  form  part  of  his  residuary  estate  which  he  settled  upon  certain 
trusts  for  the  benefit  of  persons  for  life,  with  remainder  in  trust  for 
a  contingent  class  which  failed.  The  trusts  for  the  life  tenants  did  not 
however  fall.  Sales  of  the  real  estate  were  made  from  time  to  time,  in 
accordance  with  the  trust,  but,  on  the  death  of  the  last  life  tenant,  some 
part  of  the  realty  still  remained  unsold.  Of  coarse  the  entire  realty  and 
the  proceeds  of  that  which  had  been  sold,  resulted  to  the  testator's 
heir;  but  she  had  died  intestate  many  years  before,  and  the  question 
arose  as  to  whether  the  realty  which  still  remained  unconverted, 
devolved  upon  the  heir's  heir,  or  upon  her  next  of  kin.  It  was  argued 
that  It  must  be  taken  as  it  was  found,  and  that  it  devolved  as  real 
estate.  Mr.  Justice  Chitty,  however,  decided  against  this  contention 
saying:  "There  is  a  trust  for  the  heir.  Bat  a  trust  for  the  heir  of 
what?  Clearly,  a  trust  of  the  personal  estate.  It  appears  to  me,  that 
the  decisions  have  always  gone  upon  the  footing,  that  the  heir,  who 
takes  under  circumstances  sued  as  these,  takes  the  property  in  the  state 
into  which  it  is  converted  by  the  will.  Where  there  is  a  partial  undis- 
posed interest  of  real  estate  directed  to  be  sold,  that  interest  results  to 
the  heir  of  the  testator,  and  it  becomes  personal  estate  in  his  hands. 
•  •  •  There  is  the  other  proposition,  namely,  that,  if  the  purposes  of 
the  direction  for  conversion  in  the  will  wholly  fail  —  that  is,  if  all  the 
legatees  of  the  moneys  to  be  produced  by  the  sale  die  in  the  testator's 
lifetime,  so  that  there  is  a  total  failure  of  the  objects  for  which  the  con- 
version was  to  be  made — the  property  will  devolve  upon  the  heir  as  real 
estate.    But  I  have  to  deal  with  the  case  of  a  partial  failure  "  (r) . 

7.  It  mast  be  pointed  out  that  precisely  the  same  rule  applies  where 

(4)  Clarke  v.  Franklin,  4K.&.J.  257. 

(r)  Be  Richermm,  Scale*  v.  Hey  hoe  t  (1892)  1  Oh.  879;  Jessop  v.  Watson,  1M.4K. 
666;  AU.-Oen.  v.  Loma$,  9  Ex.  29. 
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property  results  on  failure  of  trusts  created  by  instrument  inter  vivos. 
As  has  been  pointed  out  above,  such  property  results  to  the  settlor  in 
the  first  instance;  but  the  character  in  which  he  retains  it  is  deter- 
mined by  precisely  the  same  principles  as  have  been  indicated  in  the  last 
illustration.  That  is  to  say,  if  the  conversion  ought  to  take  place,  that 
which  results  is  retained  in  Its  converted  form,  notwithstanding  that  the 
actual  conversion  may  not  be  carried  out  until  after  the  settlor's  death; 
but  where  there  has  been  a  total  failure  of  the  objects  for  which  con- 
version was  directed,  it  results  to  the  settlor  in  its  unconverted  form, 
and  so  devolves. 

8.  Mere  power  to  convert. — The  reader  must  be  warned  that  a  mere 
power  to  convert,  as  distinguished  from  an  imperative  trust,  does  not 
effect  any  conversion  (a).  But  if  It  be  exercised,  the  property  will  then 
be  converted,  unless  there  be  a  trust  declared  of  the  proceeds  sufficient 
to  reconvert  it  (Q,  which  Is  a  question  of  construction  (u). 

(t)  Fletcher  v.  Aihburner,  1W.AT.  L.  Oat.  741. 

(0  De  Btauvoir  v.  De  B.,  3  H.  L.  0. 524;  Qrtenway  y.  Grtemoag,  29  L.  J.,  Oh.  601. 
(«)  Where  there  Is  a  trust  to  reinvest  the  proceeds  In  real  or  leaeehcUd  estate, 
Bee  Be  Bird,  Pitman  v.  P.,  (1892)  1  Ch.  279. 


CHAPTER  III. 
Constructive  Trusts  which  are  not  Resulting. 

Art.  25.  Constructive  Trusts  of  Profits  made  by  Persons  in  Fiduciary 
Positions. 
"    86.  Constructive  Trusts  where  Equitable  and  Legal  Estates  are  not 
united  in  one  Person. 


Article  25. 

Constructive    Trusts    of  Profits    made    by    Persons    in 

Fiduciary  Positions. 

Constructive  Trusts  of  Profits  made  by  Persons  in 
Fiduciary  Positions. —  Where  a  person  has  the  manage- 
ment of  property,  either  as  an  express  trustee,  or  as  one  of 
a  succession  of  persons  partially  interested  under  a  settle- 
ment, or  as  a  guardian,  or  other  person  clothed  with  a 
fiduciary  character,  he  is  not  permitted  to  gain  any  personal 
profit  by  availing  himself  of  his  position.  If  he  does  so,  he 
will  be  constructive  trustee  of  such  profit  for  the  benefit  of 
the  persons  equitably  entitled  to  the  property,  in  respect 
of  which  such  profit  was  gained.1 

1  Constructive  trusts  —  Persona  in  fiduciary  positions. —  Fraud,  as 
has  been  said,  is  infinite,  and  it  would  be  futile  to  multiply  instances  in 
which  the  doctrine  of  constructive  trusts  has  been  applied  to  thwart 
its  purposes.  In  general,  a  voluntary  deed  from  one  to  whom  the 
grantee  stands  in  a  confidential  relation  is  fraudulent  by  presumption  to 
raise  a  constructive  trust,  except  in  those  cases  where  an  advancement 
will  be  presumed.  Garvin  v.  Williams,  44  Mo.  469;  60  Mo.  206;  Cad- 
wallader  v.  West,  48  Mo.  483;  Tosti  v.  Langhran,  49  Mo.  594;  Street  v. 
Goss,  62  Mo.  226;  Banken  t>.  Patton,  65  Mo.  878;  Bradsbaw  v.  Yates,  67 

(175) 
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Illustrations. 

1.  Trustee  renewing"  lease  to  himself. —  In  the  leading  case  of  Sand- 
ford  v.  Keech  (a),  a  lessee  of  the  profits  of  a  market  had  devised  the  lease 
to  a  trustee  for  an  infant.    On  the  expiration  of  the  lease,  the  trustee 

(a)  Sel.  Ch.  Oa.  61;  and  Bee  Be  Morgan,  PiUgrcm  v.  Pillgrem,  18  0.  D.  98;  and 
Brinton  v.  LuUuan,  68  L.  T.  9. 

Mo.  221;  Ford  «.  Hennessy,  70  Mo.  580;  Caspar!  v.  Church,  12  Mo.  App. 
29S;  82  Mo.  649;  Fisher  v.  Bishop,  108  N.  T.  25;  15  N.  E.  Rep.  331; 
Haydock  v.  Haydock,  84  N.  J.  Eq.  570;  Brisson  v.  Brlsson,  75  Cal.  525; 
11  Pac.  Rep.  689;  Broder  v.  Conklin  (Cal.),  19  Pac.  Bep.  516;  Alamiz  v. 
Casanave,  91  Cal.  41 ;  27  Pac.  Bep.  521.  In  other  words,  the  presump- 
tion is  against  the  settlement  in  such  a  case,  and  the  onus  of  proving 
fairness  rests  on  the  party  claiming  under  the  gift  or  grant.  But  It  is 
not  every  relation  in  which  confidence  is  displayed,  that  is  technically  a 
"  confidential  relation/'  within  the  rule  creating  constructive  trusts. 
Thus,  if  A.  give  B.  money  to  pay  certain  of  his  (A.'s;  debts — this,  by 
itself,  will  not  charge  B.  as  a  constructive  trustee,  though  the  bailment 
may  have  been  induced  by  A.'s  confidence  in  B.  Doyle  v.  Murphy,  22 
111.  508;  Steele  v.  Clarke,  77  111.  471;  Douglass  v.  Martin,  103  III.  25. 
Nor  will  a  trust  arise  on  an  agent's  settlement  of  accounts  with  his  prin- 
cipal. Weer  v.  Oand.,  88  111.  490.  The  relation  between  brothers  Is  not 
such  a  confidential  relation.  Hamilton  ».  Buchanan  (N.  C),  17  S.  E. 
Bep.  159.  Where  plaintiff  makes  a  contract  with  defendant  engaged  in 
a  separate  and  independent  business  by  wnich  the  latter  is  to  publish 
the  former's  stories  upon  payment  of  royalties,  no  confidential  relation 
is  shown.  Smith  t>.  Ogilvie,  58  Hon,  686 ;  5  N.  Y.  Supp.  382.  But  equity 
will  hold  as  a  constructive  trustee  a  member  of  a  land  syndicate  who 
induces  the  purchase  of  land  by  it,  through  false  representations  and 
thereby  procures  his  proportionate  interest  in  the  land  for  nothing  from 
the  vendor.  Shonfe  v.  Griffiths,  4  Wash.  St.  161;  30  Pac.  Rep.  93.  The 
leader  of  a  religious  sect  who  by  fraud,  and  practicing  on  the  delusions 
of  his  followers  and  their  belief  in  his  inspiration,  procures  the  transfer 
of  their  property  to  himself  will  be  held  as  a  constructive  trustee. 
Scott  v.  Thompson,  21  Iowa,  599.  A  husband  who  Intrudes  upon  his 
wife9 8  office  as  guardian  and  obtains  settlements  from  the  ward,  com- 
pelling his  wife  to  sign  accounts  without  examination,  is  chargeable  as 
a  constructive  trustee.  If  a  person  delivers  money  to  a  bank  cashier  to 
pay  a  note  held  against  him  by  another  bank,  a  fiduciary  relation  exists, 
and  on  failure  of  the  cashier  to  so  apply  the  money,  the  fund  is  impressed 
with  a  constructive  trust  and  does  not  pass  with  the  assets  on  the  bank's 
failure.  Peak  v.  Ellicott,  80  Kan.  156;  46  Am.  Bep.  90;  City  of  St.  Louis 
e.  Johnson,  5  Dillon  C.  Ct.  241;  Levi  v.  National  Bank,  5  C.  Ct.  104; 
National  Bank  v.  Insurance  Co.,  104  U.  S.  54. 
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applied  for  a  renewal,  but  the  lessor  would  not  renew,  on  the  ground 
that  the  Infant  could  not  enter  into  the  usual  covenants.  Upon  this,  the 
trustee  took  a  lease  to  himself  for  his  own  benefit;  but  it  was  decreed 
by  Lord  King,  that  he  mast  hold  it  In  trust  for  the  infant,  his  lordship 
saying,  "  If  a  trustee,  on  the  refusal  to  renew,  might  have  a  lease  to 
himself,  few  trust  estates  would  be  renewed  to  cestuis  que  trust."  * 

2.  Profit  made  by  trustee. —  So  where  the  solicitors  in  an  adminis- 
tration action  presented  their  client,  the  trustee,  with  half  of  their  profit 
costs,  North,  J.,  (while  holding  that  in  the  administration  action  he  had 
no  jurisdiction  in  the  matter)  intimated  that  if  a  separate  action  were 
brought  against  the  trustee  he  would  have  no  defence  to  it  (ft). 

8.  Tenant  for  life  of  leaseholds  renewing;  to  himself. —  And  so  also 
a  tenant  for  life  of  leaseholds  (even  though  they  be  held  under  a  mere 
yearly  tenancy  (c),  who  claims  under  a  settlement,  cannot  renew  them 
for  his  own  sole  benefit.  For  he  is  not  permitted  to  avail  himself  of  his 
position,  as  the  person  in  possession  under  the  settlement,  to  get  a  more 
durable  term,  and  so  to  defeat  the  probable  Intentions  of  the  settlor  that 
the  lease  should  be  renewed  for  the  benefit  of  all  persons  claiming  under 
the  settlement  (d).  And  even  where  the  lessor  refuses  to  renew,  the 
tenant  for  life  or  his  assigns  cannot  purchase  the  lessor's  interest  for 
their  own  benefit,  but  will  be  considered  as  mere  trustees  of  it  for  the 
persons  who  would  be  entitled  to  the  leasehold  interest  if  it  had  been 
renewed  (e). 

4.  Tenant  for  life  receiving  money  In  relation  to  inheritance.— 
And  upon  similar  grounds,  if  a  tenant  for  life  accepts  money  in  consider- 
ation of  his  allowing  something  to  be  done  which  Is  prejudicial  to  the 
trust  property  (as,  for  instance,  the  unopposed  passage  of  an  act  of  par- 
liament sanctioning  a  railway),  he  will  be  a  trustee  of  such  money  for  all 
the  persons  interested  under  the  settlement  (/").* 

(ft)  Re  Thorp*,  Vlpont  v.  RadoUffe,  (1891)  2  Ch.  86a 

(c)  James  v.  Deane,  15  V.  236. 

(<*)  Eyre  t.  Dolphin,  2  B.  ft  B.  290;  Mill  v.  BW,  3H.LC.  828;  Tern  V.  Edwards,  1 
D.  &  J.  598;  James  v.  Deane,  supra.  The  render  Is  also  referred  to  Re  Payne,  Kibble 
T.  Payne,  54  L.  T.  840,  and  Infra,  art.  46. 

(e)  Re  Lord  v.  Ranelagh,  26  0.  D.  590. 

(/)  Pole  y.  Pole,  2  Dr.  ft  S.  420. 

1  Trustee  renewing  lease  to  himself. —  Thomas  v.  Zumbalen,  48  Mo. 
471;  Grumley  v<  Webb,  44  Mo.  444;  Davone  v.  Fanning,  2  Johns.  Ch.  252 
(containing  a  clear  exposition  of  the  reason  of  the  rule  by  Chancellor 
Kent  with  a  review  of  English  decisions) ;  Holdridge  v.  Gillespie,  2 
Johns.  Ch.  80;  McClanachan's  Heirs  v.  Henderson's,  2  J.  J.  Marsh.  888; 
Walllngton's  Estate,  1  Ashm.  807;  Flak  v.  Sarber,  6  Watts  &  8. 18;  Gal- 
braith  v.  Elder,  8  Watts,  81 ;  Case  of  Heager's  Executors,  15  Serg.  &  R.  65. 

'  Tenant  for  life. —  A  tenant  for  life  Is  a  constructive  trustee  as  to 
xemainder-men.    Joyce  v.  Gunnels,  2  Rich.  Eq.  259.    Bat  alUer  as  to 

12 
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5.  Other  partial  owners.—  The  same  principle  applies  to  mortgagees 
(9)y  joint  tenants  (a),  partners  (t),  and  owners  of  land  subject  to  a 
charge  (fc)-1 

6.  How  tar  directors  and  other  agents  are  constructive  trustees  of 
profits.  — Directors  of  a  company  cannot  avail  themselves  of  their  posi- 
tion to  enter  into  beneficial  contracts  with  the  company  (0 ;  nor  can 
they  buy  property,  and  then  sell  it  to  the  company  at  an  advanced  price. 
Promoters  of  a  company  hold  a  fiduciary  relation  towards  the  company, 
and  cannot  be  allowed  to  retain  a  secret  commission  received  from  the 
vendors  of  property  which  the  company  is  formed  for  the  purpose  of 

t  purchasing  (ro).  Directors  cannot  receive  commissions  from  other 
parties  on  the  sale  of  any  of  the  property  of  the  company  (n) ;  and 
generally  they  cannot  deal  for  their  own  advantage  with  any  part  of  the 
property  or  shares  of  the  company  (o)*s 

{g)  RuthworWe  case.  Free.  18. 

(A)  Palmer  v.  Young,  1  Ver.  276. 

(0  Featherstonhaugh  v.  Femoiek,  17  V.  811;  Clegg  v.  Flshwict,  1  M.  A  G.  294;  Bell 
v.  Barnett,  21  W.  R.  119;  but  as  to  partners,  see  Dean  v.  MacDowell,  8  C.  D.  846. 

(Jc)  Jackson  v.  Welsh,  L&Gt  Plunket,  846;  Window  y.  Tight,  2  B.  ft  B  196; 
Webb  y.  Lugar,  2  Y.  ft  C.  247. 

(0  Great  Luxembourg  Rail.  Co.  v.  Magnay,  26  B.  686;  Aberdeen  RaU.  Co.  v. 
Bladde,  1  Macq.  461;  Flanagan  y.  G.  W.  Rail.  Co.,  19  L.  T.,  N.  8.  845. 

(m)  HUchenev.  Congreve,  1  B.  ft  M.  150;  Fawcettv.  Whitehouse,  ibid.  132;  Beckt. 
Kantorowicz,  3  K.  ft  J.  230;  BadnaU  v.  Carlton,  6  O.  D.  871 ;  Emma  Silver  Mining  Com- 
pany v.  Grant,  11 0.  D.  918. 

(n)  Gaskell  v.  Chambers,  26  B.  360. 

(o)  York,  $c.  Co.  y.  Hudson,  16  B.  485. 


the  executor  of  the  life  tenant  since  the  life  estate  ends  at  the  tenant's 
death.  Bay  v.  Durham  Co.,  110  N.  C.  169;  14  S.  B.  Rep.  646.  A  life 
tenant  who  joins  in  a  sale  with  the  remainder-men  and  invests  the  pur- 
chase price  in  her  own  name  in  other  lands,  will  hold  it  as  trustee  for  the 
remainder-men.    Clifford  v.  Farmer,  79  Ind.  529. 

1  Partial  owners. —  If  mortgagees  are  Joint  tenants  the  survivor 
holds  as  trustee  for  the  benefit  of  the  representatives  of  the  deceased 
mortgagee.  Randall  v.  Phlllipps,  8  Mason,  878.  As  to  partners,  see 
McElhenny  v.  Hubert  Oil  Co.,  11  P.  F.  Smith,  188;  Simmons  v.  Vulcan 
Oil  Co.,  Id.  202. 

s  Profits  made  by  directors. —  Directors  of  a  corporation  occupy  a 
fiduciary  relation  to  the  corporation  and  its  stockholders.  Dreery  v. 
Cross,  7  Wall.  299;  Parker  v.  Nicholson,  112  Mass.  195;  Railroad  Co.  v. 
Poor,  59  Me.  277;  Bent  v.  Priest,  86  Mo.  475.  In  the  case  of  Parker 
v.  Nicholson,  112  Mass.  195,  directors  of  a  corporation  bought  a 
boat  in  their  individual  capacity  and  sold  it  at  an  advance  to  the  cor- 
poration. They  further  sold  at  an  advance  to  the  corporation  a  boat 
owned  by  another  corporation  of  which  they  were  the  directors.  Held 
that  as  to  the  profits  of  both  transactions  they  were  trustees  for  the 
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7.  Profits  made  by  agents.  —  However,  notwithstanding  some  dicta 
to  the  contrary,  it  would  seem  that  where  profits  are  illegally  made  by 
agents,  although  they  must  give  them  up  to  their  principals,  they  are 
not  considered  to  be  constructive  trustees  of  the  profits,  so  as  to  give 
the  principals  the  right  of  following  the  profits  if  converted  Into  other 
kinds  of  property.  The  relation  appears  to  be  one  of  debtor  and  cred- 
itor, and  not  of  trustee  and  cestui  que  trust  tP)-1 


(j>)  Litter  if  Co.  v.  Stubbt,  45  0.  D.  1;  and  see  also  Bottom  Co.  v.  AnteU,  89  0.  D. 
888 ;  and  Kimber  v.  Barber,  8  Co.  App.  66.  And  as  to  how  far  a  liquidator  of  a  com- 
j.auy  U  a  trustee,  as  distinguished  from  an  agent,  seo  Knowlet  v.  Scott,  (1891)  1  On. 
717. 


defrauded  corporation.  In  Bent  o.  Priest,  86  Mo.  475,  the  defendant 
director  in  a  life  insurance  company  in  consideration  of  bonds  delivered 
for  his  benefit  in  escrow,  voted  for  the  assignment  of  his  company's 
policies  to  another  company  and  for  the  reinsurance  of  the  same  in  the 
latter  company.  Held  that  as  to  those  bonds  he  was  a  trustee  for  his 
corporation. 

Bonds  were  deposited  by  a  corporation  with  Its  president  to  pay 
certain  notes  of  the  company.  Held  that  the  president  was  a  trustee 
and  could  not  avoid  his  duty  as  such  by  a  plea  that  the  corporation 
had  directed  another  disposition  of  the  bonds.  Wilkinson  v.  8tewart, 
SO  111.  48. 

Where  the  officers  of  two  corporations  are  the  same  and  during 
such  time  the  funds  of  one  corporation  are  diverted  to  the  other,  a 
presumption  of  fraudulent  knowledge  on  the  part  of  the  corporation 
wrongfully  receiving  funds,  sufficient  to  sustain  a  constructive  trust, 
will  arise.  Farmers  &  Trader's  Bank  v.  Kimball  Milling  Co.  (S.  D.)y  47 
N.  W.  Rep.  402. 

1  Profits  made  by  agent. —  The  relation  of  principal  and  agent  is  a 
fiduciary  one  and  where  the  agent  abuses  the  confidence  of  that  relation- 
ship or  makes  advantage  for  himself  to  his  principal's  injury  out  of  the 
knowledge  thus  obtained,  he  will  be  held  as  a  constructive  trustee  for 
his  principal  of  any  profits  he  may  make.  Parklst  v.  Alexander,  1  Johns. 
Ch.  894;  Safford  v.  Hinds,  89  Barb.  625;  Squire's  Appeal,  70  Pa.  St.  266; 
Dennis  v.  McCoy,  82  111.  429  (where  the  rule  is  applied  to  one  who  vol- 
unteers services)  •,  Belgarl  v.  McNeil,  88  111.  400 ;  Conant  v.  Riseborough, 
139  111.  888.  The  fiduciary  relation  being  established,  the  agent  cannot 
as  to  any  property  of  the  principal's  which  comes  within  the  sphere  of 
the  agency,  acquire  an  Interest  adverse  to  his  principal.  Thus  as  to 
purchase  in  the  agent  of  a  tax  title  to  the  principal's  land.  Morris  v. 
Joseph,  1  W.  Va.  256;  Oldbam  v.  Jones,  5  B.  Mon.  458;  Murdock  v. 
Milner,  84  Mo.  96.  Or  of  any  adverse  outstanding  title.  Keith  v.  Kellam, 
49  Fed.  Bep.  524;  54  Fed.  Bep.  437;  Jameson  v.  Glasscock,  29  Mo.  191; 
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8.  Solicitor  buying  from  client. —  A  solicitor  who  purchases  property 
from  a  client  most,  if  the  sale  be  impeached,  not  only  show  that  he  gave 
full  value  for  it,  but  also  that  the  client  was  actually  benefited  by  the 
transaction.  And  persons  who  subsequently  purchase  from  the  solicitor 
with  notice  of  the  transaction  are  under  a  similar  liability  (q).1 

(?)  Topham  v.  Spencer,  2  Jar.,  N.  S.  865. 

Grumley  v.  Webb,  44  Mo.  144;  Murdock  v.  Mllner.  84  Mo.  96;  Noel  o* 
i  White,l  Wright,  814;  Gardner  v.  Ogden,22N.  Y.  827;  Mlrchaudv.  Girard, 
4  How.  508;  Ringo  v.  Binos,  10  Pet.  269;  Massie  v.  Watts,  6  Cranch,  148; 
Baker  v.  Humphrey,  101 U.  S.  494.  Kennedy  v.  Keating,  84  Mo.  25,  which 
seems  to  sanction  an  agent's  purchase  of  the  reversion  of  the  principal's 
life  estate,  appears  to  be  of  somewhat  doubtful  authority.  Where  the 
agent  advances  the  purchase  price  of  real  estate  for  the  principal  he  can- 
not hold  the  title  in  his  own  name  except  as  security  for  the  advance. 
Bryan  v.  McNaughton,  88  Kan.  98 ;  16  Pac.  Rep.  57.  In  Jacobus  v.  Munn, 
87  N.  J.  Eq.  48,  a  trustee  under  a  will  who  had  sole  management  of  the 
estate,  was  declared  a  constructive  trustee  as  to  gifts  made  to  him  by 
tenants  on  the  estate,  and  by  mechanics  employed  by  him  to  repair  the 
tenements. 

Apart  from  cases  In  which  it  Is  sought  by  the  aid  of  equity  to  divest 
the  legal  title  of  land  out  of  an  agent  who  ought  to  hold  the  same  merely 
as  trustee,  the  character  of  an  agent  as  trustee  becomes  important  where 
he  has  mingled  money  of  his  principal  with  other  funds  and  It  is  sought 
to  follow  the  trust  property  in  its  changed  condition.  This  discussion 
will  be  found  in  a  subsequent  chapter. 

1  Solicitors. —  An  attorney  will  hold  as  trustee  any  adverse  interest 
he  possesses  touching  the  thing  to  which  his  employment  relates.  Smith 
v.  Brotherllne,  62  Pa.  St.  461;  Davis  v.  Smith,  48  Vt  269;  Wheeler  9. 
Willard,  44  Id.  641 ;  Giddings  s.  Eastman,  5  Paige,  461 ;  Moore  v.  Bracken, 
27  HI.  28;  Harper  v.  Perry,  28  Wis.  57;  Jett  v.  Hempstead,  25  Ark.  462; 
Case  v.  Catrol,  85  N.  Y.  885;  Reickhoff  v.  Brecht,  51  Iowa,  683.  The  fact 
that  an  attorney  is  not  the  party's  attorney  of  record  does  not  affect  the 
principle  where  he  is  entitled  to  a  contingent  fee  and  is  consulted. 
Connecticut  Mutual  Life  Ins.  Co.  v.  Smith,  117  Mo.  261;  22  S.  W.  Rep. 
623.  In  Henry  v.  Rannan,  25  Pa.  St.  854,  the  rule  was  carried  so  far  as 
to  disqualify  an  attorney  from  ever  afterward  purchasing  adverse  title  to 
land  in  regard  to  which  he  had  been  consulted. 
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Article  26. 

Constructive  Trusts  where  Equitable  and  Legal  Estates  are 

not  united  in  the  same  Person. 

Constructive  Trusts  wbere  Equitable  and  Liegal 
Estates  are  not  united  in  the  same  Person.  —  In  every 
ease  (not  coming  within  the  scope  of  any  of  the  preceding 
articles)  where  the  person  in  whom  real  or  personal  prop- 
erty is  vested,  has  not  the  whole  equitable  interest  therein, 
he  is  pro  tanto  a  trustee  for  the  persons  having  such 
equitable  interest  (r).1 

(r)  This  article,  doubtless,  includes  all  those  relating  to  constructive  trusts 
which  have  preceded  It;  but  as  it  would  be  a  quite  endless  task  to  enumerate 
every  kind  of  constructive  trust  (for  they  are,  as  has  been  truly  said,  conterminous 
with  equity  Jurisprudence),  1  hare  thought  it  better  to  call  special  attention  to 
those  classes  which  are  most  important,  and  to  bring  all  others  within  one  sweep- 
ing general  clause. 

1  Constructive  trusts  where  equitable  and  legal  estates  are  not 
united  In  the  same  person. —  Bailey  v.  Winn,  118  Mo.  155;  12  S.  W. 
Kep.  1005;  Murphy  v.  Murphy,  80  Iowa,  740;  45  N.  W.  Rep.  914. 

The  widest  application  of  the  doctrine  1b  found  where  apart  from  con- 
fidential relations  a  party  who  has  procured  the  legal  title  to  property 
is  declared  a  trustee  thereof  for  the  equitable  owner.  A  very  common 
instance  of  this  is  the  case  of  the  forced  sale  of  a  debtor's  property 
where  either  the  creditor  or  a  third  party  on  behalf  of  the  debtor  bids  in 
the  property  on  a  promise  to  allow  the  debtor  to  redeem.  Whenever  in 
such  case  as  a  result  of  the  promise  the  property  is  thus  procured  for 
less  than  its  value,  or  competition  at  the  sale  has  been  stifled  or  the 
debtor  deterred  from  making  efforts  by  a  false  sense  of  security,  the 
purchaser  will  be  declared  a  constructive  trustee.  Brown  v.  Lynch,  1 
Paige,  147;  Miller  v.  Untie,  2  Bush,  407;  Orutcher  *.  Hord,  4  Bush,  860; 
Ryan  t>.  Dox,  84  N.  Y.  807;  Wilcox  e.  Morris,  1  Murph.  116;  Conn  t?. 
Chapman  Phill.  Eq.  92;  Hayne  v.  Herrmann,  97  Cal.  259;  82  Pac.  Bep. 
171;  Broder  v.  Conklin  (Cal.),  19  Pac.  Bep.  518;  Games  v.  Saunders,  50 
Ark.  822;  7  S.  W.  Bep.  801 ;  Ragan  v.  Campbell,  2  Mackey,  28;  Woolfort 
v.  Herrington,  74  Pa.  St.  311;  Jenckes  o.  Cook,  9  B.  I.  520;  Judd  v. 
Mosely,  80  Iowa,  428.  In  Pennsylvania,  however,  this  rule  does  not  ob- 
tain, as  such  an  agreement  is  regarded  as  strictly  within  the  Statute  of 
Frauds  if  by  parol.  PatUson  v.  Horn,  1  Grant,  801 ;  Robertson  e. 
Robertson,  9  Watts,  82;    Jackman  v.  Rlngland,  4  Watts   &  S.  149; 
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Illustrations. 

1.  Relation  of  vendor  and  purchaser  before  completion.  —  Thus, 
where  a  binding  contract  is  entered  into  between  two  persons  for  the 
sale  of  property  by  one  to  the  other,  then,  in  the  words  of  Lord  Cairns,  in 

Kellam  v. Smith, 83  Pa.  St.  162;  Oliver  v.  Oliver,  4  Rawle,  144;  Bennetts. 
Bank,  87  Pa.  St.  882.  Unless  indeed  the  promise  was  to  execute  a  proper 
written  declaration.  Woolfort  v.  Herrington,  74  Pa.  St.  311.  But  the 
force  of  this  case  is  weakened  in  Woolfort  v.  Herrington,  86  Pa.  St.  43, 
and  the  later  decision  of  Bennett  v.  Bank,  supra.  It  might  be  stated, 
however,  that  these  cases  are  all  of  mere  breach  of  promise  without 
actual  fraudulent  intent  shown. 

Where  an  insolvent  debtor  purchases  property  and  puts  the  title  in  the 
name  of  a  third  party  by  collusion  to  defraud  the  creditors,  there  is  a 
constructive  trust  in  favor  of  the  creditors.  Rankin  v.  Harper,  28  Mo. 
579;  Eddy  v.  Baldwin,  28  Mo.  588;  Dnnnica  v.  Coy,  24  Mo.  167;  Peyton  «. 
Rose,  41  Mo.  257;  Rogers  v.  Carey,  47  Mo.  237. 

A  person  who  obtains  a  devise  by  a  fraudulent  promise  to  the  testator 
to  hold  it  for  a  certain  purpose  is  a  constructive  trustee.  Hoge  v.  Hoge, 
I  Watts,  163;  O'Hara  v.  Dudley,  95  N.  Y.  408;  Williams  v.  Vreeland,  82 
N.  J.  Eq.  135;  Brook  v.  Chappell,  84  Wis.  405;  Hooker  v.  Oxford,  88 
Mich.  453.  But  alitor  as  to  a  like  promise  by  heirs  although  the  dying 
man  may  have  thus  been  induced  to  forego  making  a  will.  Bedilian  v. 
Seaton,  3  Wall.  Jr.  279.  However,  the  question  in  this  class  of  cases  is 
not  so  much  whether  the  court  in  general  equity  principles  will  create  a 
constructive  trust  as  whether  the  power  of  the  court  is  not  restricted  by 
the  Statute  of  Frauds  and  the  statutory  requirements  as  to  the  methods 
of  testamentary  disposition,  as  to  which  question  see  Article  11,  ante. 

In  Edwards  v.  Culbertson,  111  N.  C.  342;  16  S.  E.  Rep.  233,  plaintiff 
had  lent  money  to  defendant  on  her  promise  to  marry  him,  and  It  was 
held  that  on  her  failure  to  keep  the  promise,  which  was  fraudulent  in  its 
inception,  a  trust  attached  to  the  lands  in  which  the  money  was  invested. 
A  willful  intruder  on  the  lands  of  a  non  compos  mentis  may  be  held  as  a 
constructive  trustee  to  account  for  rents  and  profits  instead  of  being 
ousted. from  possession.  Robinson  v.  Burritt,  66  Miss.  856 ;  6  So.  Rep.  206. 

A  railroad  company  which  offers  settlers  on  Its  lands  an  option  of  pur- 
chase becomes  as  to  persons  complying  with  the  terms  of  the  offerer  a 
trustee  constructively,  and  one  who  purchases  such  land  with  notice  of 
the  settlor's  unforfeited  option  will  take  it  impressed  with  the  trust. 
Boyd  v.  Brlnckiu,  55  Cal.  427. 

A  voluntary  deed  which  by  mistake  fails  to  express  that  the  grantee 
takes  upon  trust  will  raise  a  constructive  trust  on  the  land  in  the  hands 
of  the  grantee.    Hubbard  t?.  Burrell,  41  Wis.  865. 

A  purchaser  of  land  with  full  knowledge  of  another's  equitable  title  be- 
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Shews  v.  Foster  (*), "  There  cannot  be  the  slightest  doubt  of  the  relation 
subsisting  in  the  eye  of  a  court  of  equity  between  the  vendor  and  the 
purchaser*  The  vendor  is  a  trustee  of  the  property  for  the  purchaser; 
the  purchaser  is  the  real  beneficial  owner  in  the  eye  of  a  court  of  equity 
of  the  property;  subject  only  to  this  observation,  that  the  vendor 
(whom  I  have  called  a  trustee)  is  not  a  mere  dormant  trustee;  he  is  a 
trustee  having  a  personal  and  substantial  interest  in  the  property,  a  right 
to  protect  that  Interest,  and  an  active  right  to  assert  that  interest  If  any- 
thing should  be  done  In  derogation  of  it.  The  relation,  therefore,  of 
trustee  and  cestui  que  trust  subsists,  but  subsists  subject  to  the  para- 
mount right  of  the  vendor  and  trustee  to  protect  his  own  Interest  as 
vendor  of  the  property."  He  is,  however,  only  trustee  pro  tanto,  and 
his  duties  are  strictly  matter  of  contract  (t).1 

2.  Vendor's  lien  after  conveyance. —  In  the  converse  case,  where  the 
vendor  has  actually  conveyed  the  property,  but  the  purchaser  has  not 
paid  the  purchase-money,  or  has  only  paid  part  of  it,  the  vendor  has 
a  lien  upon  the  property  for  the  unpaid  portion  (u) ;  and  the  purchaser 
will  hold  the  estate  as  a  trustee  pro  tanto,  unless  by  his  acts  or 
declarations  the  vendor  has  plainly  manifested  his  intention  to  rely  not 
upon  the  estate,  but  upon  some  other  security,  or  upon  the  personal 
credit  of  the  individual  (x).    A  mere  collateral  security  will  not,  how- 

(i)5H.L  888;  Earl  o/Sgmoni  v.  Smith,  6  0.  D.  489. 

(*)  See  per  Lord  Westbury  in  Knox  v.  Gye,  L.  R.,  5  H.  L.  656;  but  see  Earl  of 
Egmont  v.  Smith,  supra. 

(it)  Mackrtih  t.  Symmons,  1  Lead.  Oa.  996. 
(*)  Ibid. 

comes  a  trustee  of  the  legal  title  for  the  benefit  of  the  equitable  owner. 
Bailey  o.  Winn,  101  Mo.  649;  12  S.  W.  Rep.  1045;  Sensendorfer  o.  Kemp, 
83  Mo.  587;  Wells  v.  Francis,  7  Col.  896.  And  If  after  sale  to  an  inno- 
cent purchaser  the  title  comes  back  to  the  purchaser  with  notice  the 
trust  reattaches.    Troy  City  Bank  v.  Wilcox,  24  Wis.  671. 

1  Relation  of  vendor  and  purchaser  before  completion.  — A  vendor 
of  land  after  executing  his  contract  to  convey  becomes  a  trustee  of  the 
rents  and  profits  for  the  vendor.  Sampson  v.  Grimes,  7  Black!  176; 
Stout  v.  Kean,  3  Har.  82;  Wilson  v.  Delaplaine,  Id.  499;  Martin  v.  Mar- 
tin, 7  Md.  868;  English  v.  Key,  39  Ala.  113;  Westmoreland  *.  Foster,  60 
Ala.  448;  Kessee  v.  Sloan,  69  Miss.  869;  11  8o.  Rep.  631;  Ashurst  v.  Peck 
(Ala.),  14  So.  Rep.  541.  It  follows  from  the  trust  relation  between  ven- 
dor and  purchaser  that  the  equitable  title  of  the  vendee  is  not  diverted 
by  a  suit  against  the  vendor  to  which  the  vendee  is  not  made  a  party. 
Stephens  v.  Mott.  82  Tex.  81 ;  16  S.  W.  Bep.  731.  The  vendor  Is  a  trustee 
fer  the  purchase  money  paid  by  the  vendee  when  the  vendor  cannot  or 
will  not  perform  the  contract.  Galbreath  v.  Beeves,  82  Tex.  357;  18  S. 
W.  Rep.  696;  Coleman  v.  Floyd,  131  Ind.  330;  81  N.  E.  Bep.  75;  Swetisch 
v.  Waskow,  87  111.  App.  155. 
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ever,  suffice  (y) ;  but  where  it  appears  that  a  bond,  covenant,  mortgage 
or  annuity  was  itself  the  actual  consideration — the  thing  bargained 
for  —  and  not  merely  a  collateral  security  for  the  purchase-money  («), 
there  will  be  no  lien,  and  consequently  no  trust.1 

(y)  Collin*  v.  Cottons,  81 B.  846;  Hughes  y.  Kearney,  1  Sch.  A L.  184. 

(«)  1  Lead.  Ga.  817;  BucJdand  v.  PoclmeU,  13  81m.  409;  Parrot*  v.  Sveetland,  8  M.  4 

&  E.  666;  Dixon  y.  Gayfsre,  21  B.  118;  Dyke  v.  RendaU,  2  D.f  M.  AG.  900;  and  see 
lie  Brentwood  Brick  and  Coal  Co.,  4  O.  D.  662. 

1  Vendor's  lien  after  conveyance. —  The  doctrine  of  the  vendor's  lien 
^was,  according  to  Eldon,  borrowed  from  the  civil  law,  and  its  establish- 
ment in  the  Anglo-Saxon  system  of  law  is  comparatively  recent.  Oilman 
-o.  Brown,  1  Mason,  218.  In  this  country  in  the  majority  of  States  the 
lien  Is  recognized  as  between  vendor  and  vendee  and  third  persons  with 
notice.  Garson  v.  Green,  1  Johns.  Ch.  808;  Bayley  v.  Oreenleaf,  7  Wheat. 
47;  Fish  v.  Howland,  1  Paige,  22;  Warner  v.  Van  Alstyne,  8  Paige,  518; 
Warren  v.  Fenn,  28  Barb.  888.  But  in  some  States  it  is  not  recognized 
save  when  reserved  by  agreement.  Ahrend  v.  Odiorne,  118  Mass.  261; 
Phllbrook  v.  Delano,  29  Me.  410;  Arlin  t>.  Brown,  44  N.  H.  102;  Perry  »•  frl 

Grant,  10  B.  I.  834;  Dean  v.  Dean,  6  Conn.  285;  Atwood  v.  Vincent,  17 
Conn.  575;  Chapman  v.  Beardsley,  81  Conn.  115;  Hall  v.  Hall,  50  Conn. 
104;  Soule  v.  Hurlburt,  50  Conn.  511;  Edmlnster  v.  Higglns,  6  Neb.  265;  i 

Rhea  v.  Reynolds,  12  Neb.  128;  Ansley  v.  Pasaharo,  22  Neb.  662;  85  N.  W. 
Bep.  685;  Kanffitt  v.  Bower,  7  Serg.  &  B.  64;  Heister  v.  Greene,  48  Pa.  St. 
96.  Where  there  is  no  executed  conveyance  but  merely  a  contract  to 
convey,  a  lien  may  exist.  Birdsall  o.  Cropey,  29  Neb.  672 ;  44  N.  W.  Bep. 
857. 

As  to  the  waiver  of  a  vendor's  lien  its  existence  is  a  question  of  inten- 
tion either  found  as  a  fact  or  raised  by  implication  of  law  from  sur- 
rounding circumstances.  In  the  absence  of  an  express  waiver  it  will  not 
be  presumed  from  the  taking  of  the  vendee's  personal  security,  as  a  bond, 
note,  etc.,  given  by  the  vendee  alone.  On  the  other  hand  security  taken 
on  the  land  or  otherwise  for  the  whole  or  part  of  the  purchase  money 
will  raise  the  presumption  of  a  waiver  in  the  absence  of  an  express  reser 
vation  of  the  lien.  Fish  v.  Howland,  1  Paige,  20;  Brown  t*.  Gilman,  4 
Wheat.  290.  The  burden  of  proving  a  waiver  in  the  absence  of  independ- 
ent security  taken  rests  upon  the  vendee.  Owen  v.  Bankhead,  76  Ala. 
148;  Crampton  v.  Prince,  88  Ala.  246;  8  So.  Bep.  519.  Generally  a  sepa- 
rate security  taken  will  be  deemed  a  waiver  of  the  lien.  Brown  v.  Gil- 
man,  4  Wheat.  255;  White  v.  Doughterty,  Mart.  &  Y.  809;  Francis  v. 
Hazlerigg,  Hard.  48;  Parker  v.  Sewell,  24  Tex.  288;  Canover  v.  Warren, 
6  III.  498.  But  the  taking  of  the  mere  note  or  personal  security  of  the 
vendee  will  not  work  a  waiver  of  the  lien.    Baum  v.  Grigsby,  21  Cal.  172 ;  t 

Brinckerhoff  v.  Vansciven,  4  N.  J.  Eq.  251 ;  Garson  v.  Grem,  1  Johns.  Ch. 
808. 
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8.  Equitable  mortgagee. — It  need  scarcely  be  pointed  oat  that 
a  mortgagor9  In  the  case  of  an  equitable  mortgage,  is  pro  tanto  a  trustee 
for  the  mortgagee.  For  even  where  there  is  no  written  memorandum, 
a  deposit  of  title  deeds  is  of  itself  evidence  of  an  agreement  for  the 
mortgage  of  the  property  (a);  and  In  accordance  with  the  maxim,  that 
11  equity  regards  that  as  done  which  ought  to  be  done/'  the  mortgagor 
holds  the  legal  estate  in  trust  to  execute  a  legal  mortgage  to  the 
mortgagee. 

4.  Devolution  of  mortgaged  property. —  Upon  the  death  of  a  mort- 
gagee, the  mortgaged  property  (If  assured  to  him  in  fee)  descended  at 
law,  previous  to  the  Vendor  and  Purchaser  Act,  1874,  to  his  heir;  but 
being  in  reality  only  a  security  for  money,  it  equitably  belonged  to  his 
personal  representatives,  and  the  heir  was,  therefore,  held  to  be  a  mere 
trustee  for  the  administrators  or  executors  of  the  mortgagee  (6). 

6.  Mortgagee  in  possession. —  So  a  mortgagee  in  possession  Is  con- 
structively a  trustee  of  the  rents  and  profits,  and  bound  to  apply  them 
in  a  due  course  of  administration  (e).  But  there  has  been  considerable 
conflict  of  opinion  as  to  the  extent  of  his  responsibility.  For  instance, 
It  has  been  held  that  he  is  liable  even  after  transferring  the  mortgage 
without  the  mortgagor's  consent  (d) ;  but  this  decision  has  been  ques- 
tioned, and,  it  is  respectfully  apprehended,  rightly  so  (a).  In  another 
case,  it  was  said  that  a  mortgagee  in  possession  who,  after  the  mort- 
gagor's death,  bought  up  the  widow's  right  to  dower,  was  obliged  to 
hold  it  In  trust  for  the  heir,  upon  his  paying  the  purchase-money  (/) ; 
and  although  this  case  has  called  forth  much  comment  (?),  it  is  difficult 
to  distinguish  it  in  principle  from  the  class  of  cases  treated  of  in  the  last 
article.1 

(a)  BueteU  v.  IhueeU,  1  Lead.  Oa.  674;  Bx  parte  Wright,  19  V.  268;  Prgoe  v.  Duty, 
2 Dr.  42;  Ferrie  v.  JAfWn*,  2  8m.  AGlf.  87S;  Exports  Moee,  8  D.  AS.  609. 

(b)  Thornborough  v.  Baker,  2  Lead.  Oa.  1080.   But  see  87  &  88  Vict,  c  78,  as.  4*  5. 

(c)  Lew.  189;  Coppring  v.  Cooke,  1  Ver.  870;  Bentham  v.  HaXneourt,  Pr.  Oh.  80; 
Parker  v.  Cateraft,  6  Mad.  11;  Hughe*  v.  WUUame,  12  V.  498;  Maddooke  v.  Wren,  2  Oh. 
Sep.  109. 

(d)  Venablee  v.  Fogle,  1  Oh.  Oa.  8. 

(«)  Lew.  109;  and  consider  Bingham  v.  Lee,  10  Sim.  400. 
(/)  Baldwin  v.  Bantdeter,  cited  In  Robineon  v.  PeU,  8  P.  W.  251. 
(I)  Doheon  v.  Land,  8  Ha.  880;  Arnold  v.  Qamer,  2  Ph.  281;  Matideon  v.  Clarke, 
8  Dr.  8. 

1  Mortgagee  in  possession. — A  mortgagee  In  possession  before  fore- 
closure Is  trustee  of  the  rents  and  profits.  Dawson  v.  Drake,  80  N.  J. 
Bq.  601 ;  Lockhard  v.  Hendricfcson  (N.  J.  Bq.),  25  Atl.  Rep.  512.  He  is 
consequently  liable  for  reasonable  rents  and  profits  though  he  does  not 
actually  receive  them.  Leeds  v.  Gifford,  41  N.  J.  Eq.  464;  Barnett  e. 
Nelson,  54  Iowa,  41.  But  that  the  mortgagee  is  not  chargeable  with  more 
than  the  actual  rents  in  the  absence  of  proof  of  negligence,  see  Oerrish 
o.  Black,  104  Mass.  400;  Donahue  v.  Chase,  189  Mass.  407;  Brown  v. 
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6.  Limited  owners  paying  oft  charge  on  Inheritance  or  calls  on 
shares. —  Another  important  Illustration  of  the  rule  now  under  con* 
slderatlon  occurs  when  a  limited  owner  (#e.  gr.  a  tenant  for  life)  pays 
off  a  specific  (h)  Incumbrance  out  of  his  own  money.  In  such  a  case  (in 
the  absence  of  evidence  showing  an  intention  to  extinguish  the  incum- 
brance) he  is  held  to  be,  in  equity,  In  the  position  of  a  transferee  of  the 
Incumbrance,  notwithstanding  that  he  took  an  ordinary  reconveyance ; 
and,  on  his  death,  the  remainderman  holds  the  legal  estate  subject  to 
the  equitable  lien  or  charge  so  created  (i).  On  tbe  same  ground,  it  has 
been  held  that  a  tenant  for  life  under  a  settlement  comprising  shares  in 
a  company,  has  a  lien  on  the  shares  for  repayment,  with  interest,  of 
advances  made  at  the  request  of  the  trustees,  for  the  purpose  of  paying 
calls  (k).  It  would  seem,  however,  that  where  income  has  been 
expended  in  improving  property,  the  court  (apart  from  the  Improvement 
of  Land  and  the  Settled  Land  Acts)  has  no  Jurisdiction  to  declare  the 
expenditure  a  charge  on  the  property  (0* 

7.  Partnership  liens. —  So  again,  where  the  plaintiff  was  induced  by 
fraud  of  the  defendant  to  purchase  a  share  of  his  business,  and  to  enter 
Into  partnership  with  him,  and  judgment  was  given  for  the  rescission  of 
the  agreement  and  the  dissolution  of  the  partnership,  it  was  held  that  the 
plaintiff  was  entitled,  in  respect  of  the  purchase-money  which  he  had 
paid,  to  a  lien  on  the  surplus  of  the  partnership  assets  after  satisfying 
the  partnership  debts  and  liabilities ;  and  that,  in  respect  of  any  sums 
which  he  had  paid  or  might  pay  in  satisfaction  of  partnership  debts,  he  was 
entitled  to  stand  in  the  place  of  the  partnership  creditors  to  whom  he  had 
made  the  payments  (m).    „ 

8.  Property  acquired  by  fraud. —  Upon  similar  principles,  a  court 
of  equity  converts  a  party  who  has  obtained  property  by  fraud  "  into  a 

(JO  8ee  Motley  v.  Morley,  25  L.  J.,  Oh.  7. 

(0  Bedington  v.  Bedington,  1  Ba,  &  B.  181;  8t.  Paul*.  Dudley,  16  V.  172;  Drink- 
water  v.  Coombe,  2  8.  &  St.  840.  As  to  case  where  tenant  for  life  of  a  lease  for  Uvea 
purchases  the  reversion  and  settles  it,  see  Isaac  v.  Wall,  6  O.  D.  706 ;  and,  as  to 
evidence  showing  contrary  intention,  see  Astley  v.  Miller,  1  Sim.  298;  Tyrwh&U 
V.  TyrtchUt,  82  B.  244. 

(Jb)  Todd  v.  Moorhouee,  19  Eq.  69. 

(J)  See  Floyer  v.  Banket,  8  Eq.  115. 

(m)  Mycock  ▼.  Beatson,  13  C.  D.  384;  and  as  to  sale  of  land  obtained  by  fraud,  see 
Rose  ▼.  Watson,  10  H.  L.  C.  672;  and  see  also  Aberaman  Ironworks  v.  Wickens,  4  Oh. 
App.  101. 

(n)  See  Booth  ▼.  Turle,  16  Eq.  182. 

Bank,  148  Mass.  800;  Young  v.  Omohundro,  69  Md.  424;  16  Atl.Bep.  120; 
Mosler  t>.  Norton,  88  111.  519 ;  Clark  v.  Finlon,  90  111.  249;  Plnneo  t>.  Good, 
speed,  120  111.  524;  12  N.  E.  Bep.  196.  An  intruder  on  the  lands  of  one 
non  compos  is  likewise  a  trustee  of  rents  and  profits.  Boylan  v.  Deln- 
zer,  45  N.  J.  Eq.  485;  18  Atl.  Bep.  119;  Robinson  v.  Burritt,  66  Miss.  856; 
6  So.  Bep.  206. 
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trustee  for  the  party  who  is  injured  by  that  fraud  (n).  Bat,  that  being  a 
jurisdiction  founded  on  personal  fraud,  it  is  incumbent  on  the  court  to 
see  that  a  fraud,  or  mains  animus,  is  proved  by  the  clearest  and  most 
Indisputable  evidence;  it  is  impossible  to  supply  presumption  in  the 
place  of  proof  "  (o). 

(o)  Per  Lord  Westbary  in  McOormiok  v.  Oroya*,  L.  R.,  4  H.  L.  88.  Aa  to  a  person 
who  has  by  fraud  prevented  a  will  being  made  in  plaintiff's  favour,  see  Dixon  v. 
OUnkUt  1  Cox,  414 ;  and  see  also  as  to  gifts  made  under  undue  influenoe  to  fiduciary 
persons,  pp.  117-119,  supra. 
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Article  27. 

Disclaimer  of  a  Trust. 

Disclaimer  of  a  Trust. —  No  one  is  bound  to  accept 
the  office  of  trustee  (a).  Both  the  office  and  the  estate  may 
be  disclaimed  before  acceptance,  either  by  deed  (6)  or  (save 
in  the  case  of  a  married  women,  who  must  disclaim  by  deed 
(c))  by  conduct  tantamount  to  a  disclaimer  (d).  The  dis- 
claimer should  be  made  within  a  reasonable  period,  having 
regard  to  the  circumstances  of  the  particular  case  (e).1 

(a)  Robinson  v.  Pett,  2  Lead.  Oa.  238. 
(©)  Stacey  v.  Elph,  1 M.  &  K.  199. 
•  (c)  8  &  9  Vict.  c.  106,  s.  7.    8ed  quaere,  since  Married  Women's  Property  Act,  1882. 

(d)  Stacey  v.  Elph,  eapra;  Tcnonton  v.  THckell,  3  B.  &  A.  31 ;  Begbie  v.  Crook,  2  B. 
N.  C  70;  Bingham  v.  Clanmorris,  2  Moll.  253;  and  Re  Birchall,  BirchaU  ▼.  Ashton,  40 
O.  D.  486. 

(e)  See  Doe  v.  Harris,  16  M.  &  W.  522;  Paddon  v.  Richardson,  7  D./M.  A  G.  563; 
James  v.  Frtarson,  1  Y.  &  C.  C.  0.  870. 

1  Disclaimer  of  trust. — Where  the  mode  of  disclaimer  is  prescribed  by 
court  that  method  mast  be  followed  to  effect  a  disclaimer  unless  the 
court  expressly  allows  a  disclaimer  otherwise.  Drane  v.  Ganter,  19  Ala. 
731.  Continued  refusal  to  act  under  the  instrument  creating  the  trust 
or  to  take  charge  of  and  manage  the  trust  property,  will  amount  to  a  dis- 
claimer. Adams  v.  Adams,  64  N.  H.  224;  9  Atl.  Rep.  100;  Beckman  v. 
Bonsor,  23  N.  Y.  298;  Matter  of  Robinson,  37  N.  Y.  261;  Green  v.  Green, 
4  Redf.  857.  No  deed  of  renunciation  is  necessary.  Burritt  v.  Selliman, 
13  N.  Y.  98;  Beckman  v.  Bonsor,  23  N.  Y.  298;  Dunning  v.  Bank,  61  N.  Y. 

(15)0) 
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Illustrations. 

1.  Consent   to   undertake  future  trust  not  binding. —  Thus,  even 
though  a  person  may  have  agreed  in  the  lifetime  of  a  testator  to  be  bis 

497;  Ooss  v.  Singleton,  2  Head,  67;  Mutual  Life  Ins.  Co.  v.  Woods,  51 
Hun,  640;  4  N.  Y.  Supp.  138.  In  Judson  t>.  Gibbs,  5  Wend.  224,  it  was 
held  that  a  renunciation  of  a  trust  declared  in  a  will  could  not  be  in- 
ferred from  a  renunciation  of  the  executorship  and  that  the  former 
should  appear  by  deed  of  release.  Bat  in  so  far  as  a  deed  of  release  Is 
said  to  be  requisite  that  case  may  be  regarded  as  overruled  In  that  State. 
A  refusal  to  act  unless  paid  for  services  an  amount  beyond  his  regular 
commission  will  amount  to  a  disclaimer.  Klein  v.  Glass,  58  Tex.  87. 
Also  the  denial  of  the  trust.  Irvine  v.  Dunham,  111  U.  S.  327.  Where 
separate  trusts  are  declared  in  an  instrument  capable  of  being  adminis- 
tered by  separate  trustees,  a  trustee  may  disclaim  as  to  one  set  of  trusts 
and  accept  as  to  the  other.  Craig  v.  Craig,  8  Barb.  Ch.  76;  Carruth  v. 
Carruth,  148  Mass.  481;  19  N.  E.  Bep.  869.  Though  failure  to  give  bond 
be  made  a  disclaimer  by  statute,  it  does  not  become  such  till  acted  on  by 
the  court.  Foss  v.  Sowles,  62  V t.  221 ;  19  Atl.  Bep.  984.  Where,  however, 
a  trustee  is  appointed  by  the  court  upon  condition  to  give  bond,  a  failure 
to  do  so  amounts  to  a  disclaimer.  Mahoney  v.  Hunter,  80  Ind.  246.  A 
renunciation  by  a  trustee  under  deed  A.  in  order  to  be  able  to  assume  a 
trust  under  deed  B.  becomes  null  if  deed  B.  is  void.  Trustees  v.  Avery, 
90  Ey.  618;  14  S.  W.  Bep.  593.  Where  church  membership  Is  a  pre- 
scribed qualification  in  a  trustee,  withdrawal  from  the  church  works  an 
abandonment.    Boss  v.  Crockett,  14  La.  Ann.  811. 

A  trust  cannot  be  abandoned  after  acceptance  without  the  consent  of 
the  beneficiaries  and  the  court.  Jones  v.  Stockett,  2  Bland,  409 ;  Crugler 
v.  Halliday,  11  Paige,  514;  Matter  of  Miller,  15  Abb.  Pr.  277;  Perkins  v. 
McGavoch,  8  Hayw.  264;  Craig  v.  Craig,  8  Barb.  Ch.  76;  Thatcher  t>. 
Candee,  4  Abb.  App.  Dec.  887.  Where  the  power  of  a  testamentary  trustee 
is  not  incident  to  the  office  of  executor,  failure  to  qualify  as  executor  will 
not  amount  to  a  disclaimer  of  the  testamentary  trust.  Pomeroy  v. 
Lewis,  14  B.  I.  349;  Garner  v.  Dowllng,  11  Helsk.  48;  Clark  v.  Tainter,  7 
Cush.  567;  Tainter  v.  Clark,  13  Mete.  220;  Atty.-Genl.  v.  Barbour,  121 
Mass.  568;  Parsons  ».  Lyman,  5  Blatch.  C.  Ct,|170;  Judson  o.  Gibbons,  5 
Wend.  224;  Bolton  v.  Jacks,  6  Robert,  166;  Williams  v.  Conrad,  30  Barb. 
524;  Green  v.  Green,  4  Bedf.  857;  Earle  v.  Bade,  48  N.  Y.  Superior  Ct.  8; 
Dunning  v.  Bank,  61  N.  T.  166;  Perkins  v.  Lewis,  41  Ala.  649;  Moodys 
Lessee  v.  Fulmer,  8  Grant,  17.  But  where  failure  to  qualify  as  executor 
is  joined  to  acts  inconsistent  with  the  acceptance  of  the  trust  a  dis- 
claimer of  the  trust  will  be  presumed.  Beckman  v.  Bonsor,  23  N.  Y. 
298;  Mutual  Life  Ins.  Co.  v.  Woods,  51  Hun,  640;  4  N.  Y.  Supp.  298. 

Equally,  qualification  as  executor  does  not  of  itself  Imply  acceptance 
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executor,  he  is  still  at  liberty  to  recede  from  his  promise  at  any  time 
before  proving  the  will  (/). 

2.  Methods  of  disclaiming. —  A  prudent  man  will,  of  course,  always 
disclaim  by  deed,  in  order  that  there  may  be  no  question  of  the  fact;  bat 
a  disclaimer  by  counsel  at  the  bar,  or  even  by  conduct  inconsistent  with 
acceptance,  is  sufficient  (9).  For  instance,  in  Stacey  v.  Elph  (A),  a  per- 
son, named  as  executor  and  trustee  under  a  will,  did  not  formally 
renounce  probate  until  after  the  death  of  the  acting  executor,  nor 
formally  disclaim  the  trusts  of  the  will ;  but  he  purchased  a  part  of  the 
real  estate,  and  took  a  conveyance  from  the  tenant  for  life  and  the  heir- 
at-law  to  whom  the  estate  must  have  descended  on  disclaimer  of  the  trust. 
It  was  held  under  these  circumstances,  that  he  had  by  his  conduct  dis- 
claimed the  office  and  estate  of  trustee  under  the  will.  Sir  J.  Leach, 
M.  R.,  in  delivering  judgment,  said :  "  In  this  case  there  is  no  ambiguity  in 
the  conduct  of  the  defendant;  he  never  Interfered  with  the  property, 
except  as  the  friend  or  agent  of  the  widow ;  and  it  is  plain  from  the  con- 
fidence which  the  testator  appears  to  have  placed  in  him  by  his  will  that 
he  was  a  particular  friend  of  the  family.  ...  It  is  true  he  never 
executed  a  deed  disclaiming  the  trust,  but  his  conduct  disclaimed  the 
trust;  in  the  purchase  of  the  small  real  estate  made  by  him,  he  took  by 
feoffment  from  the  widow  and  eldest  son  of  the  testator,  in  whom  the 
estates  could  only  vest  by  the  disclaimer  of  the  trustee." 

8.  Deed  of  disclaimer  not  necessary. —  In  In  re  Ellison's  Trusts  (i), 
Sir  W.  Page  Wood,  V.-C,  expressed  some  doubt  whether  a  freehold 
estate  could  be  disclaimed  by  parol,  or  otherwise  than  by  deed.  His 
honour's  attention  does  not  appear,  however,  to  have  been  called  to 
Stacey  v.  Elph,  and  in  the  more  recent  case  of  Be  Gordon,  Gordon  v. 
Roberts  (&),  where  real  estate  was  devised  to  trustees  upon  trust  to  sell 
and  to  form  a  mixed  fund  consisting  of  the  proceeds  of  such  sale  and  of 
the  testator's  personal  estate,  and  thereout  to  pay  debts  and  legacies, 
with  divers  trusts  over,  and  the  trustees  were  also  nominated  executors, 

(/)  Doyle  ▼.  Blake,  2  Soh.  &  L.  289. 

(g)  Foster  v.  Dawber,  8  W.  R.  646. 

(A)  Supra. 

(f)  2  Jar.,  N.  S.  262. 

(Jb)  6  Ch.  D.  531. 

of  a  testamentary,  trust,  Anderson  v.  Earle,  9  8.  C.  460;  Ashe  v.  Ashe, 
Rich.  Eq.  Oas.  880.  But  contra,  see  Langston  9.  Hack,  52  Md.  178.  See 
also  note  in  Article  28,  post. 

As  to  the  right  to  refuse  to  accept  a  trust,  It  is  clear  that  no  one  is 
bound  to  accept  a  trust,  even  though  the  trust  is  so  personal  in  its 
nature  that  the  failure  to  accept  carries  with  it  the  failure  of  the  trust. 
Beckman  v.  Bonsor,  28  N.  Y.  298;  Kennedy  9.  Winn,  80  Ala.  165.  This 
only  applies  to  express  trusts.  In  those  raised  by  implication  of  law, 
acceptance  will  of  course  be  conclusively  presumed. 
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and  renounced  probate,  and  never  acted  in  the  trusts,  it  was  held  by  Sir 
George  Jesse) ,  M.  R.,  that  the  renunciation  ol  probate,  con  pled  with  the 
fact  that  the  trustees  had  never  assumed  to  act  as  such,  was  conclusive 
evidence  of  disclaimer.  Lastly,  in  Be  Birchall,  Birchall  v.  Ashton  (Z), 
the  Court  of  Appeal  held  that  a  trustee  had  by  conduct  disclaimed  the 
office,  and  that  having  disclaimed  the  office,  he  must  of  necessity  have 
also  disclaimed  the  estate.  As  Cotton,  L.  J.,  said,  "  I  should  be  sorry 
that  it  should  be  thought  that  a  trustee  could  disclaim  the  office  of 
trustee,  and  nevertheless  take  the  legal  estate." 1 

4.  Time  for  disclaimer. —  No  doubt  a  person  named  as  trustee  who 
means  to  disclaim,  ought,  in  prudence,  to  execute  a  disclaimer,  or  other- 
wise intimate  his  refusal  at  once.  There  is,  however,  no  rule  as  to  this, 
and  a  person  has  been  allowed  to  disclaim  after  sixteen  years.  On  the 
other  hand,  long  acquiescence  may  be  evidence  of  acceptance,  although,  of 
course,  not  conclusive  evidence  (m). 


Article  28. 

Acceptance  of  a  Trust. 

Acceptance  of  a  Trust. —  A  person  may  accept  the  office 
of  trustee  expressly ;  or  he  may  do  so  constructively  by 
doing  such  acts  as  are  only  referable  to  the  character  of 
trustee  or  executor  (n);  or  he  may  do  so  by  long  ac- 
quiescence.3 

(I)  40  0.  D.  456.  (»)  Lewin,  9th  ed.  c  11, 8.  3.  (n)  8penoe,  918. 

1  Deed  of  disclaimer  not  necessary. —  Burritt  v.  Silliman,  18  N.  Y. 
98;  Beckman  v.  Bonsor,  28  N.  Y.  298;  Dunning  v.  Bank,  61  N.  Y.  497; 
Mutual  Life  Ins.  Co.  v.  Woods,  51  Hun,  640;  4  N.  Y.  Supp.  188;  Ooss  o. 
Singleton,  2  Head,  67. 

*  Acceptance  of  trust. —  Express  assent  is  not  necessary  to  show 
an  acceptance  of  the  trnst.  Thatcher  v.  St.  Andrew's  Church,  87  Mich. 
274;  Martin  o.  Pazson,  66  Mo.  260.  Nor  is  a  writing  necessary.  Flint 
v.  Clinton  Co.,  12  N.  H.  482;  Affler  v.  Armstrong,  4  Iowa,  482;  Bixler  v. 
Taylor,  313  Mon.  862;  Field  v.  Arrowsmith,  8  Humph.  442;  Roberts  o. 
Mosely,  51  Mo.  284;  Bidenour  t>.  Wherrltt,  80  Ind.  485.  Any  act  done 
by  the  trustee  under  the  trust  is  evidence  of  acceptance.  Lewis  o.  Balrd, 
8  McLean,  56;  Christian  v.  Yancy,  2  Fatt.  ft  H.  240.  Knowledge  of  the 
trust,  procuring  a  copy  of  the  deed  for  personal  use,  and  failure  to  dls- 

13 
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Illustrations. 

1.  Express  acceptance. —  A  trustee  expressly  accepts  the  office  by 
executing  the  settlement  (o),  or  by  making  an  express  declaration  of  his 
assent  (p). 

2.  Acceptance  by  acquiescence. — Permitting  an  action  concerning 
the  trust  property  to  be  brought  in  his  name  (g),  or  otherwise  allowing 
the  trust  property  to  be  dealt  with  in  his  name  (r),  is  such  an  acquies- 
cence as  will  be  construed  to  be  an  acceptance  of  the  office.1 

3.  Acceptance  by  exercise  of  dominion. —  So9  exercising  any  act  of 
ownership,  such  as  advertising  the  property  for  sale,  giving  notice  to 
the  tenants  to  pay  the  rents  to  himself  or  an  agent,  or  requesting  the 
steward  of  a  manor  to  enrol  a  deed  in  relation  to  the  trust  property,  Is 
.sufficient  to  constitute  acceptance  of  a  trust  (*).* 

(©)  Buckeridge  ▼.  Glasse,  1  Or.  &  Ph.  184. 
(p)  Doe  v.  Morris,  16  M.  &  W.  517. 
(qr)  Mont/ord  v.  Cadogan,  17  V.  48ft. 
(r)  James  v.  Frearson,  1  Y.  &  O.  0. 870. 
<«)  Bence  v.  Gilpin*  L.  R.,  8  Ex.  76. 

claim  for  six  years,  will  raise  the  presumption  of  an  acceptance. 
Roberts  v.  Mosely,  64  Mo.  507.  Where  A.  and  B.  litigate  the  right  to  be 
recognized  as  assignee  of  a  judgment,  the  successful  party  will  be 
deemed  to  have  accepted  the  trust  of  the  assignment,  Feamster  v. 
Feamster,  85  W.  Va.  1 ;  13  S.  W.  Rep.  58.  A  trust  need  not  be  imme- 
diately accepted,  but  when  thereafter  accepted  will  relate  back  to  the 
date  of  delivery  of  the  deed.  Christian  t?.  Yancy,  2  Patt.  &  H.  240.  As 
to  the  effect  of  failure  of  a  person  to  qualify  as  executor,  upon  his  office 
as  testamentary  trustee,  see  note,  Article  27,  ante. 

1  Acceptance  by  acquiescence. —  Roberts  v.  Mosely,  64  Mo.  507; 
Martin  v.  Paxson,  66  Mo.  260;  Barclay  v.  Ooodloe,  83  Ky.  498.  Where 
the  legal  title  to  personal  property  is  conveyed  to  A.  in  trust  for  B.v 
formal  acceptance  will  be  presumed  from  B.'s  possession  of  the  property. 
Perry  v.  Davis,  8  B.  Mon.  818.  Failure  to  object  when  the  deed  of  trust 
is  read  to  the  trustee  will  raise  the  implication  of  acceptance.  Hanson 
v.  Worthington,  12  Md.  418;  Roberts  v.  Mosely,  64  Mo.  507. 

1  Acceptance  by  exercise  of  dominion. — Interference  with  trust 
property  will  show  an  acceptance.  Maccubbin  v.  Cromwell,  7  Gill.  &  J. 
157;  Chaplin  v.  Givens,  Rice  Eq.  182.  As  by  receiving  trust  property. 
Crist  v.  Horrs,  12  N.  J.  Eq.  84;  Wadd  v.  Hazleton,  62  Hun,  602;  17  N.  T. 
Supp.  410;  McBride  v.  Mclntyre,  91  Mich.  406;  51  N.  W.  Rep.  1118;  Ken- 
nedy v.  Winn,  80  Ala.  165.  Thus  occupation  of  premises  and  possession 
of  the  trust  deed  will  show  an  acceptance  though  the  trustee  fails  to 
sign  an  acceptance  as  provided  in  the  settlement.  Daly  v.  Bernstein 
(N.  M.),  28  Pac.  Rep.  764.    Thus  also  as  to  advertising  for  sale  property 


ACCEPTANCE  OF  A  TRU8T.  195 

4.  Acceptance  by  taking  out  probate.  —  So,  where  the  office  of 
executor  is  clothed  with  certain  trusts,  or  where  the  executor  is  also 
nominated  the  trustee  of  real  estate  under  a  will,  he  is  construed  to 
have  accepted  the  office  of  trustee  if  he  takes  ont  probate  -to  the 
will  (0*  And  acceptance  of  the  trusts  of  a  will  was,  prior  to  1888, 
constructive  acceptance  of  the  office  of  trustee  of  estates,  devised  there- 
by, of  which  the  testator  was  trustee  (u).1 

5.  Acceptance  by  conduct. —  In  Conyngham  v.  Oonyngham  («),  one, 
Coleman,  was  appointed  trustee  of  a  will,  but  he  never  expressly 
accepted  the  appointment.  One  of  the  trusts  was  in  respect  of  the  rents 
of  a  plantation  then  in  lease  to  the  testator's  son.  Coleman  acted  as  the 
agent  of  the  son,  who  was  also  heir-at-law,  and  received  the  rents  of 
the  estate  from  him.  It  was  held  that,  by  so  Interfering  with  the  trust 
property,  he  could  not  repudiate  the  trust,  and  say  that  he  merely  acted 
as  the  son's  agent.  He  received  the  property  from  the  person  who  was 
nominally  to  have  remitted  the  rents,  and  it  was  incumbent  on  him,  If  he 
would  not  have  acted  as  trustee,  to  have  refused,  and  not  to  leave  him- 
self at  liberty  to  say  he  acted  as  trustee  or  not.  It  is,  however,  not 
«very  interference  with  trust  property  which  will  be  construed  as  an 
acceptance  of  the  office  of  trustee ;  for  if  such  interference  be  plainly 
(not  ambiffw>u8ly)  referable  to  some  other  ground,  it  will  not  operate  as 
an  acceptance  (y) ;  nor  will  merely  taking  charge  of  a  trust  until  a  new 
trustee  can  be  found,  be,  of  Itself,  a  constructive  acceptance  (*). 

(f)  Muckiow  v.  Fuller,  Jac.  198;  Ward  ▼.  Butler,  2  Molt  68S. 

(u)  Re  Perry,  2  Court,  656 ;  Brooke  v.  Haynee,  6  Bq.  2S. 

(x)  1 V.  sen.  522. 

(y)  Stacey  ▼.  Elph,  1  Iff.  ft  K.  196;  Dove  v.  Kverard,  1  R.  &  Iff.  281;  Lowry  V. 
Futton,  9  Sim.  115. 

(*)  Evane  v.  John,  4  B.  86.  But  it  would  be  highly  dangerous,  even  if  this  ease 
were  now  followed,  which  seems  doubtful. 


conveyed  in  trust  to  secure  a  debt.  Crocker  t>.  Lowenthal,  88  111.  579. 
But  one  who  promises  by  parol  before  the  execution  of  the  settlement  to 
act  as  trustee  is  not  bound  thereby  if  he  refuses  to  sign  the  settlement 
even  though  he  receives  part  of  the  trust  property  in  anticipation  of  his 
purpose  to  act  as  trustee.  Smith  v,  Enowles,  2  Grant,  418;  Crook  v. 
Ingoldsby,  2  Ired.  Eq.  875.  Title  does  not  vest  in  a  trustee  till  accept- 
ance.   Brandon  v.  Carter,  119  Mo.  572;  24  S.  W.  Rep.  1085. 

1  Acceptance  by  taking  out  probate. —  Acceptance  by  executor  Is  no 
proof  of  acceptance  of  the  office  of  testamentary  trustee.  Anderson  •• 
Earle,  9  8.  C.  460;  Ashe  v.  Ashe,  Rich.  Eq.  Cas.  880.  Contra,  Sangston  v. 
Hack,  52  Md.  178.  Probate  of  the  will  by  an  executor  and  trustee  is  an 
acceptance  prima  fade,  of  the  trust.  Hanson  v.  Worthington,  12  Md. 
418;  Baldwin  v.  Porter,  12  Conn.  478.  But  where  the  trusteeship  is  not 
necessarily  incident  to  the  executorship  the  rule  is  otherwise,  as  to 
which  see  note,  Article  27,  ante. 
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6.  Moreover  in  a  recent  case,  the  joining  in  the  legacy  duty  receipt  for 
the  trust  fund,  unaccompanied  by  the  active  receipt  of  the  money,  was 
held  to  be  of  itself  Insufficient  to  fix  the  trustee  with  acceptance  of  the 
trust  (a).1  m 

7.  Acceptance  by  loner  silence.  —  Where  a  trustee,  with  notice  of 
the  trust,  has  indulged  in  a  passive  acquiescence  for  some  years,  he  will 
be  presumed  to  have  accepted  it,  in  the  absence  of  any  satisfactory 
explanation  (6). 

(a)  Jago  v.  Jago,  68  L.  T.  654. 

(6)  WUe  v.  WUe,  2  J.  &  LaU  403;  Re  Uniacke,  1  J.  A Lat  1 ;  Re Needham,  ibid.  34. 


1  Acceptance  by  conduct. —  Acceptance  will  be  implied  from  the 
trustee's  execution  of  a  power  of  attorney  to  execute  the  trust  or  insti- 
tution of  suit  to  recover  profits.  Christian  v.  Taney,  2  Patt.  &  H.  240; 
O'Neil  v.  Henderson,  15  Ark.  235;  Pond  v.  Hlne,  21  Conn.  519;  Perry  v. 
Davis,  3  B.  Mon.  814.  Where  a  trust  is  accepted  by  the  trustees  sign- 
ing the  deed,  this  acceptance  will  hold  good  notwithstanding  subsequent 
inaction  and  acts  seemingly  inconsistent  with  the  trust,  provided  such 
facts  are  not  entirely  irreconcilable  with  the  existence  of  the  trust.  Pat- 
terson o.  Johnson,  118  111.  559. 


CHAPTER  II. 
The  Estate  of  the  Trustee,  and  its  Incidents. 

Art.  29.  Cases  In  which  the  Trustee  takes  any  Estate. 
"    80.  The  Quantity  of  the  Estate  taken  by  the  Trustee  of  Lands. 
"    81.  Bankruptcy  of  the  Trustee. 
"    82.  The  Incidents  of  the  Trustee's  Estate  at  Law. 
"    88.  Trustee's  Estate  on  total  failure  of  Beneficiaries, 


Article  29. 
Cases  in  which  the  Trustee  takes  any  Estate. 

Cases  In  which  the  Trustee   takes  any  Estate. —  (1) 

Where  the  trust  is  a  simple  trust,  and  the  trust  property  is 
of  freehold  tenure,  then,  in  consequence  of  (or  in  the  case 
of  wills  by  analogy  to)  the  Statute  of  Uses,  the  trustee 
takes  no  estate  unless  the  property  be  limited  to  his  use,  or 
unless  there  be  a  clear  intention  to  vest  an  estate  in  him.1 


1  Oases  In  which  the  trustee  takes  estate  —  Simple  trust, — Where 
the  trustee  Is  not  required  to  do  any  act  or  is  the  mere  passive  repos- 
itory of  the  title,  the  legal  estate  becomes  executed  in  the  use.  TindaU 
v.  Drake,  51  Ala.  574;  Shallcross'  Estate,  13  Phils.  374;  McOreery  v. 
Bamberger,  11  Pa.  C.  Ot.  Rep.  68;  McCoy  v.  Monte,  90  Ind.  441;  Allen 
o.  Craft,  109  Ind.  476;  9  N.  E.  Rep.  919;  Thompson  v.  Conant,  52  Minn. 
208;  58  N.  W.  Rep.  98;  Everts  t>.  Everts,  80  Mich.  222;  45  N.  W.  Rep.  88; 
Melick  v.  Pidcock,  44  N.  J.  Eq.  525;  15  Atl.  Rep.  3;  Upham  v.  Varney,  15 
N.  H.  465 ;  Welch  o.  Allen,  21  Wend.  147 ;  Reeves  v.  Brayton,  86  S.  C.  384 ; 
15  S.  E.  Rep.  658.  Thus  a  trust  for  the  use  of  A. ,  without  more,  divests  the 
trustee  of  the  legal  title.  Hadden  v.  Thorn,  8  B.  Mon.  70 ;  Lamar  v.  Simp- 
son, 1  Rich.  Eq.  71 ;  Bowman  v.  Long,  26  Ga.  142;  Adkins  v.  Hudson,  11 
Ind.  872;  Rawson  t>.  Lapman,  5  N.  Y.  456.  Thus  of  a  trust  to  A.  for  B.'s 
benefit  for  wife  with  remainder  in  trust  to  her  children  lawfully  begotten 
where  B.  was  not  married  nor  In  contemplation  of  marriage.  Philadel- 
phia Trust  Co.'s  Appeal,  98  Pa.  St.  209.    Thus  also  where  a  testator 
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But  where  the  trust  is  a  special  trust,  the  statute  does  not 
apply,  and  the  trustee  will  take  a  legal  estate  of  some 
duration.1 


directed  his  wife  to  divide  certain  land  between  two  daughters  and  to 
execute  for  the  respective  shares  trust  deeds  to  take  effect  on  her  death. 
Morehouse  v.  Morehouse,  2  N.  Y.  Supp.  215.  Thus  of  a  devise  to  A.  as 
trustee  for  B.'s  own  proper  use,  at  B.'s  decease  the  land  to  be  divided 
among  his  children.  Robinson  v.  Orendorff  (8.  C.)»  16  S.  E.  Rep.  371; 
Beeves  t>.  Brayton,  86  8.  0.  884;  15  8.  E.  Bep.  658.  A  trustee  for  young 
children  charged  with  no  active  duties  becomes  a  passive  trustee  on 
their  reaching  majority.  Fisher  v.  White,  154  Pa.  St.  65;  25  Atl.  Bep. 
1015.  A  trust  to  A.,  B.,  and  C.  and  their  heirs  in  trust  for  the  grantor 
for  life  and  then  to  the  use  of  their  grandchildren  vests  the  legal  estate 
as  an  executed  use.  Jones  v.  Bush,  4  Harr.  1.  Where  a  trust  Is  for  a 
purpose  not  permitted  by  the  New  York  statute  which  prohibits  all 
trusts  save  such  as  are  therein  enumerated,  no  estate  vests  In  the  trus- 
tee.   Selden  v.  Vermilyea,  8  N.  Y.  525;  Yates  9.  Yates,  9  Barb.  824. 

1  Oases  In  which  trustee  takes  estate  —  Special  trusts. —  Thus  the 
legal  estate  vests  in  a  trustee  Intrusted  with  the  management  and  con- 
trol of  the  property.  Posey  v.  Cook,  1  Hill,  418.  Thus,  also,  of  a  trust 
for  the  benefit  of  testator's  daughters  so  that  they  receive  the  income  of 
the  real  estate  for  life,  the  trustees  "  to  take  charge  of  the  real  estate 
so  devised,  to  manage  and  improve  the  same  and  to  pay  over  from  time 
to  time  the  rents,  interest  or  net  income  thereof "  to  said  daughter. 
Leggett  9.  Perkins,  2  N.  Y.  297.  Thus,  also,  of  a  trust  to  receive  rents 
and  profits  and  apply  the  same  to  the  use  of  testator's  family.  Boynton 
v.  Hoyt,  1  Den.  58.  And  of  a  trust  of  land  for  public  use  to  be  Improved 
for  a  public  common.  Troy  v.  Haskell,  83  N.  H.  588.  Also  of  a  trust  to 
lease  and  let  real  estate,  to  collect  rents  and  profits,  and  pay  the  same 
over  to  A.  Bennett's  Appeal,  46  Pa.  St.  492.  A  trust  to  secure  settlor's 
debts  vests  the  legal  estate  in  the  trustee.  Marrcott  v.  Givens,  8  Ala. 
694;  Gunn  v.  Barrow,  17  Ala.  748;  Wilson  v.  Cheshire,  1  McCord  Ch. 
288;  Cameron  v.  Phillips,  60  Ga.  484. 

The  following  are  also  held  examples  of  active  trusts  vesting  the 
trustee  therefore  with  the  legal  interest.  A  trust  to  A.  by  B.  to  select 
and  purchase  land  for  A.  in  A.'s  name,  and  for  a  division  of  profits  between 
them  in  the  event  of  sale.  Seymour  v.  Freer,  8  Wall.  202.  A  trust  to  apply 
income  of  real  estate  to  A.'s  support  for  life  and  at  his  death  to  convey 
to  B.  Ayer  ».  Bitter,  29  8.  C.  185 ;  7  S.  E.  Bep.  58 ;  Philot  v.  Lander,  46  N. 
J.  Eq.  818;  19  Atl.  Bep.  25.  A  trust' to  Invest  for  A. 's  benefit  "in  good 
and  profitable  security,"  the  interest  to  be  paid  semi-annually  for  life, 
and  at  his  death  the  principal  to  be  paid  his  children,  or  if  childless  to  be 
paid  into  the  estate.  Pugh  o.  Hayes,  118  Mo.  424;  21  S.  W.  Bep.  28.  A 
trust  to  use  the  income  of  land  in  case  of  sickness  of  beneficiaries  or  their 
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(2)  Where  the  trust  property  is  of  copyhold  or  leasehold 
tenure,  or  is  pure  personalty,  the  Statute  of  Uses  is  inap- 
plicable, and  the  trustee  takes  the  legal  estate,  whether  the 
trust  be  simple  or  special.1 

(3)  This  article  has  no  application  where  the  legal  estate 
is  outstanding. 

Illustrations. 

1.  Trust  to  permit  beneficiary  to  receive  rente. — Thus,  where  the 
legal  estate  in  freehold  is  limited  to  trustees,  and  the  words  used  are  "  in 
trust  to  pay  to  "  a  specified  person  the  rents  and  profits,  there  the  trus- 
tees take  the  legal  estate,  because  they  must  receive  before  they  can  make 
the  required  payments.  But  where  the  words  are  "  in  trust  to  permit 
and  suffer  A.  B.  to  take  the  rents  and  profits,"  there  the  use  Is  divested 
out  of  them  and  executed  in  the  party  beneficially  entitled,  the  purposes 
not  requiring  that  the  legal  estate  should  remain  in  the  trustees  (a) . 

2.  Trust  to  permit  beneficiary  to  receive  net  rents. —  Where,  how- 
ever, the  trustees  are  to  permit  and  suffer  the  beneficiary  to  receive  the 
net  or  clear  rents  and  profits,  the  trustees  take  the  legal  estate ;  it  being 
presumed  that  the  trustees  are  to  take  the  gross  rents,  and  after  payment 
of  outgoings,  to  hand  over  the  net  rents  to  the  beneficiary  (6). 

3.  Trust  to  pay  or  permit  beneficiary  to  receive. —  Where  the  lan- 
guage is  ambiguous,  and  may  be  read  either  as  implying  a  simple  or  a 
special  trust,  it  has  been  said  that  the  question  must  be  determined 

• 
(a)  Per  Parke,  J.,.  Barker  v.  Greenwood,  4M.&W.  429;  Doe  d.  Leicester  v.  Bigge. 

2  Taunt.  109;  Doe  v.  Bolton,  11  A.  ft  £.  188. 

(6)  Barber  v.  Greenwood,  supra;  White  v.  Parker,  1  Blng.  N.  0.  573;  ShapUmd  v. 

Smith,  1  Bro.  C.  C.  75. 

desire  to  attend  college.  In  re  Mcintosh's  Estate,  158  Pa.  St.  528;  27 
AtL.  Rep.  1044.  A  trust  to  manage  land,  plat,  subdivide,  Improve,  sell  or 
mortgage,  although  the  trustees  are  removable.  Hart  v.  Seymour,  147 
111.  598;  85  N.  B.  Rep.  246.  A  trust  with  power  to  sell  and  reinvest. 
Carrigan  v.  Drake,  86  S.  C.  854;  15  S.  E.  Rep.  889.  And  thus  of  a 
similar  power  with  a  direction  to  the  trustee  to  permit  the  husband  to 
receive  the  rents  and  profits  or  in  the  event  of  the  wife's  becoming  entitled 
thereto  under  the  terms  of  the  settlement  to  pay  them  to  her  and  to  hold 
for  the  children  on  the  death  of  the  husband  and  wife.  Dyett  v.  Central 
Trust  Co.,  140  N.  T.  54;  85  N.  £.  Rep.  841. 

1  Oases  in  which  trustee  takes  estate  —  Personal  property.  —  The 
statute  of  uses  has  no  application  to  trusts  of  personal  property.  Den- 
ton v.  Denton,  17  Md.  408;  Slevln  v.  Brown,  82  Mo.  176;  Rice  p.  Burnett, 
Speer's  Ch.  579;  Joor  v.  Hodges,  Id.  598. 
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according  to  the  general  rules  of  construction.  Thus,  in  Doe  v.  Biggs  (c), 
it  was  decided  that  the  words  "  to  pay  or  permit  him  to  receive  " 
would,  if  contained  in  a  deed,  create  a  special  trust,  Inasmuch  as  of  two 
inconsistent  expressions  in  a  deed  the  first  prevails ;  whereas  the  same 
words  occurring  in  a  will  would  create  a  simple  trust,  as  a  testator's 
last  words  are  preferred.  However,  this  case  cannot  be  relied  on.  As 
Lindley,  L.  J.,  said  in  a  recent  case  (d)t  "  Doe  v.  Biggs  U  one  of  those 
cases  which  may  be  classed  as  anomalies,  and  it  is  so  known  to  and 
understood  by  conveyancers  and  real  property  lawyers,  who  take  care  to 
draw  instruments  accordingly.  I  do  not  think  it  is  a  sensible  decision- 
I  do  not  think  that  case  could  be  possibly  so  decided  now  if  the  question 
arose  for  the  first  time;  and  I  am  not  disposed  to  extend  it.  On  the 
other  hand,  I  do  not  wish  to  shake  titles;  and  I  shall  do  precisely  what 
our  predecessors  have  always  done— leave  the  case  where  it  is." 
Bo  wen,  L.  J.,  went  even  further,  saying,  "  I  agree  with  the  late  Master 
of  the  Rolls  that  the  case  is  not  one  the  precedent  of  which  is  really 
applicable  to  other  cases.  In  most  cases,  there  is  sure  to  be  a  context 
xohich  displaces  the  conclusion  at  which  the  court  arrived  in  that  instance." 
The  reader  is  therefore  warned  that  Doe  v.  Biggs  cannot  be  safely  relied l 
upon  as  a  precedent. 

4.  Control  or  discretion  in  trustees. —  So,  again,  where  the  trustees 
are  to  exercise  any  control  or  discretion  they  take  some  estate.9    For 

(c)  2  Tan  nt.  109;  Baker  v.  White,  20  Eq.  166, 171. 

(d)  Re  Lashmar,  Moody  v.  Pen/old,  (1891)  1  Oh.  258;  and  see  Re  Tanqueray,  WQ~ 
laume  and  Landau,  20  C.  D.  479. 

1  Trusts  to  pay  or  permit  beneficiary  to  receive.  —  A  devise  to 
permit  A.  to  receive  the  rents  vests  in  A.  the  legal  estate.  Parks  v. 
Parks,  9  Paige,  107.  But  a  trust  "  to  permit  A.  to  receive  such  rents  and 
profits  as  A.  shall  deem  proper  for  his  support,  in  such  manner,  however, 
that  the  same  shall  not  be  liable  for  bis  debts  "  is  an  active  trust  vesting 
the  legal  title  in  the  trustee.  Hooberry  v.  Harding,  10  Lea,  392.  A  trust 
"to  pay  to  "  A.  is  an  active  trust.  Liggett  v.  Perkins,  2  N.  T.  814.  In 
Uphara  v.  Vamey,  15  N.  H.  462,  it  is  said,  considering  a  trust  to  permit 
one  to  occupy  and  receive  rents,  that  there  is  no  occasion  in  such  a  case 
for  the  trustee  to  interfere.  "  His  duty  is  not  to  interfere."  Verdun  v. 
Sloe  am,  71  N.  Y.  845,  also  holds  such  a  trust  to  be  passive.  In  Ramsay 
v.  Marsh,  2  McCord,  413,  it  is  said  that  a  trust  is  not  executed  "  where 
the  feoffees  to  use  were  directed  to  receive  the  profits  and  pay  them  over 
to  the  beneficiary."  In  Appeal  of  Rodr!gue  (Pa.),  15  Atl.  Rep.  680,  a 
trust  to  apply  profits  to  the  use  of  the  beneficiary  as  she  might  require 
was  held  to  be  a  dry  trust,  and  in  Wainwright  v.  Low,  132  N.  Y.  13;  80 
N.  E.  Rep.  747,  a  trust  in  the  alternative  to  pay  rents  to  the  beneficiary 
or  allow  her  to  hold  and  use  the  land  for  herself,  was  held  passive  in  the 
event  she  elected  to  do  the  latter. 

9  Control  or  discretion  in  trustee.  —  A  discretion  in  the  trustee  as  to 
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instance,  where  the  beneficiary  is  empowered  to  give  receipts  for  the 
rents  with  the  approbation  of  the  trustees  (e),  or  the  trust  is  for  the  sep- 
arate use  of  a  married  woman,  who  consequently  requires  protection,  the 
trustees  take  the  legal  estate  (/) ;  at  all  events,  where  the  trust  is  created 
by  will*  But  where  it  is  created  by  deed,  it  would  seem  that  the  common 
law  courts,  not  recognizing  the  separate  estate  of  a  feme  covert,  would 
(at  all  events  before  the  Judicature  Act,  1873)  have  held  that  such  a  trust 
was  a  simple  trust,  and  therefore  came  within  the  Statute  of  Uses  fa).1 
6.  Charge  of  debts. —  Where  property  is  devised  to  trustees  charged 
with  payment  of  debts,  and  subject  thereto  in  trust  for  A.,  there,  as  the 
trustees  are  not  directed  to  pay  the  debts,  they  have  no  duties,  and  con- 
sequently take  no  estate  (A).  But  it  would  be  otherwise  if  they  had  to 
pay  them  (Q. 


(c)  Gregory  v.  Henderson,  4  Taunt.  772 ;  and  see  also  Davie*  to  Jones  and  Evans 
ti  0.  D.  190,  where  a  legal  estate  was  implied  without  any  devise  to  the  trustees 
Bat  oonf .  Re  Cameron,  26  C.  D.  19. 

(/)  Harton  v.  Harton,  7  T.  B.  652.    Bat  query,  whether  this  woald  be  so  since 
the  Married  Women's  Property  Act,  1882. 
(?)  Williams  v.  Waters,  14  M.  A  W.  166;  see  Nash  v.  Allen,  1H.AC.  167. 

(A)  Kenrick  v.  Lord  Eeauclerk,  8  B.  A  P.  175. 

(<)  Smith  y.  Smith,  11  O.  B.,  N.  S.  131 ;  Marshall  v.  Oingell,  21 C.  D.  790 ;  and  see  as 
to  what  amounts  to  a  direction  to  the  trustees  to  pay  debts,  Spence  v.  Spenee,  10  W. 
R.  605;  Creaton  v.  Creaton,  8  8m.  A  G.  386;  and  Re  Brooke,  Brooke  v.  Brooke.  (1894) 
1  Ch.  48. 


the  persons  or  objects  of  the  trust,  vests  the  legal  title  in  him.  Exeter 
v.  Odiorne,  1  N.  H.  232.  Thus  of  a  devise  of  property  to  trustees  "  to  be 
managed  as  they  should  think  most  conducive  to  the  interests  "  of  the 
beneficiaries.  Bass  v.  Scott,  2  Leigh,  856.  And  of  a  trust  of  realty  to  A. 
to  be  applied  by  him  for  B.'s  benefit  at  A.'s  discretion.  Packard  v. 
Marshall,  138  Mass.  301. 

1  Control  or  discretion  in  trustee—  Married  women, —  The  modern 
doctrine  in  cases  of  trusts  for  married  women  is  to  vest  the  legal  title  in 
the  trustee  wherever  possible.  But  there  must  be  some  semblance  of  an 
active  duty.  Lee  v.  Simpson,  37  Fed.  Rep.  12;  Ware  v.  Richardson,  8 
Md.  505;  Willlman  v.  Holmes,  4  Rich.  475.  Since  the  Married  Woman's 
Acts,  the  trust  will  be  executed  if  there  Is  no  active  duty  in  the  trustee. 
Sutton  v.  Aiken,  62  Oa.  733;  Carswell  v.  Lovett,  80  Ga.  36;  4  S.  K.  Rep. 
866;  Georgia  R.  Co.  v.  Scott  (S.  C),  16  S.  E.  Rep.  185;  Robinson  v. 
Orendorff  (S.  C),  16  S.  E.  Rep.  371.  In  Ware  v.  Richardson,  *vpra,  after 
a  full  discussion,  the  court  announces  as  the  rule  that  a  trust  for  the  sole 
and  separate  use  of  a  married  woman  is  unexecuted  in  the  cestui  que  trust 
whether  the  trust  be  active  or  passive,  or  perhaps  the  better  statement 
would  be  that  such  a  trust  for  married  women  is  per  se  active  without 
more.  Citing  Ayer  v.  Ayer,  16«Pick.  827;  Franciscus  v.  Reigart,  4  Watts, 
109;  Escheator  v.  Smith,  4  McCord,  452. 
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6.  Freeholds  or  copyholds  In  one  trust. —  In  Houston  v.  Hughes  (k)t 
it  was  held  that  (notwithstanding  the  Statute  of  Uses),  under  a  devise 
of  freeholds  and  copyholds  to  A.  and  his  heirs,  in  trust  for  B.  and  his 
heirs,  the  circumstance  that  A.  took  an  estate  in  the  copyholds  was  an 
argument  in  favour  of  an  intention  that  he  should  take  the  legal  estate 
in  the  freeholds.  However  this  doctrine  was  dissented  from  by  Jessel, 
M.  R.,  in  Baker  v.  White  (/),  and  it  is  clear  that  even  if  it  could  by  sup- 
ported in  the  case  of  a  will,  a  similar  limitation  in  a  deed  would  be  con- 
strued far  more  strictly. 

7.  Devise  to  the  use  of  trustees. —  So,  where  lands  are  devised  unto 
or  to  the  use  of  trustees  in  trust  for  B.,  the  trustees  take  the  legal  estate 
irrespective  of  any  active  trust  (m).1 

8.  Trusts  to  convey  to  beneficiaries. —  Again,  even  where  the  active 
trust  is  of  a  trivial  description,  yet,  if  it  implies  an  Intention  to  vest  the 
legal  estate  in  the  trustee,  it  is  apprehended  that,  notwithstanding  the 
Statute  of  Uses,  effect  will  be  given  to  that  intention.  Thus,  if  a  trustee 
devises  Greenacre  to  A.  and  B.  and  their  heirs,  upon  trust  forthwith  to 
convey  and  assure  the  same  to  C.  in  fee,  A.  and  B.  will  take  the  legal 
estate,  for  they  have  an  active  duty  to  perform,  viz.,  to  convey  it  to 
C.  (n).* 

9.  Power  of  sale  given  to  trustee. —  A  devise  to  trustees  upon  trust 
for  A.  for  life,  with  remainder  to  B.  in  fee,  followed  by  a  power  to  sell, 
lease,  or  mortgage,  vests  the  legal  estate  in  the  trustees,  for  the  exercise 
of  the  power  might  become  an  active  duty  (p). 

(*)  6  B.  A  C.  408. 

(I)  SO  Eq.  166. 

(m)  Doe  y.  Field,  2  B.  A  Ad.  664. 

(n)  Doe  d.  Shelley  y.  Edlin,  4  A.  ft  E.  682;  Doe  d.  Noble  y.  Bolton,  11  A.  A  E.  188. 

(o)  WaUon  v.  Pennon,  2  Eacoh.  681 ;  Doe  d.  Cadogan  y.  Evxurt,  7  A.  A  E.  636. 


1  Devise  to  use  of  trustees. —  A  conveyance  for  the  use  of  A.  and  bis 
heirs  in  trust  for  B.  does  not  vest  the  legal  title  in  B.  Price  v.  Sissonr 
18  N.  J.  Eq.  168. 

*  Trust  to  convey  to  beneficiaries. — Where  a  trust  was  declared  as  to 
land  one -sixth  of  which  was  to  vest  absolutely  in  A.,  the  other  five- 
sixths  to  be  held  on  certain  trusts,  the  trustees  take  the  legal  title  to  the 
whole,  including  the  one-sixth,  till  division  is  made.  Devries  v.  Hiss, 
72  Md.  560;  20  Atl.  Rep.  131.  A  trust  to  take,  hold,  and  convey  to 
remaindermen  on  death  of  life  tenant  is  an  active  trust.  Henson  v. 
Wright,  88  Tenn.  501;  12  S.  W.  Rep.  1085.  But  a  legal  estate  will  not 
vest  in  trustees  under  a  will  giving  executors  a  mere  naked  power  to 
grant  or  sell  any  part  of  testator's  estate.  Fay  v.  Fay,  1  Cush.  98.  If  the 
only  duty  of  the  trustee  is  to  convey  at  a  future  day,  the  trust  will  be 
executed.  Adams  v.  Guerard,  29  Qa.  651. 
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Article  30. 
The  Quantity  of  Estate  taken  by  the  Trustee  of  Lands. 

The  Quantity  of  Estate  taken  by  the  Trustee  of 
Lands. —  Whenever,  under  the  preceding  article,  a  trustee 
takes  a  legal  estate  in  land,  the  quantity  of  that  estate  is 
determined  by  the  following  principles : — 

a.  If  the  settlement  is  a  deed,  it  will  be  construed  strictly, 
and  the  estate  of  the  trustee  will  not  be  enlarged  or  dimin- 
ished by  any  reference  to  the  exact  estate  required  to  carry 
out  the  trust  (p).  But  where  there  is  a  limitation  in  fee  to 
a  trustee  for  purposes  which  are  confined  to  the  life  of  a 
beneficiary,  followed  by  a  limitation  to  the  same  trustee 
for  a  term  of  years,  the  fee  will  be  cut  down  to  an  estate 
pur  autre  vie,  by  reason  of  the  inconsistency  (q). 

)9.  If  the  settlement  is  a  will  dated  before  the  Wills  Act, 
the  legal  estate  given  to  a  trustee  will  be  enlarged  or 
diminished  to  such  an  estate  as  will  enable  him  to  perform 
the  trusts;1  and  if  no   words  of  limitation  are  used,  the 


(p)  Cooper  v.  Kynock,  7  Oh.  App.  886;  JBfaJber-r.  Arucombe,  1  B.  A  P.  N.  R.  25; 
Venablee  v.  Morris,  7  T.  R.  842;  Wykham  v.  Wykham^  18  V.  835,  per  Eldon;  Colmore 
T.  Tyndall,  2  T.  A  J.  606.  If  a  sufficient  estate  be  not  given  to  the  trustee,  it  1b  con- 
ceived that  It  would  be  ground  for  rectification  (see  Re  Bird,  8  C.  D.  214). 

(9)  Curtis  v.  Price,  12  V.  89;  Beaumont  v.  Marq.  of  Salisbury,  19  B.  198. 


1  Quantity  of  estate  taken  by  the  trustee  of  lands. —  This  distinction 
between  the  estate  of  the  trustee  when  taken  under  a  deed  or  will  is 
alluded  to  in  Combys  v.  McMichael,  19  Ala.  747.  Bat  the  general  role 
in  this  country  applicable  to  both  cases  is  that  the  trustee  will  take  an 
estate  adequate  to  the  purposes  of  the  trust  —  neither  more  nor  less  — 
the  estate  being  in  the  one  case  abridged  though  words  of  inheritance 
are  used  and  in  the  other  case  enlarged  In  their  absence.  Coulter  v. 
Robinson,  24  Miss.  278;  Norton  ©.Norton,  2  Sandf.  296;  Schaffer  v. 
Laurette,  57  Ala,  14;  Doe  v.  Ladd,  77  Ala.  228;  Cleveland  v.  Hallett,  6 
Cosh.  408;  Norton  v.  Bennett,  22  Me.  257;  Welch  v.  Allen,  21  Wend.  147; 
Wendell  t?.  Presbyterian  Society,  1  Ohio  St.  478;  Neilson  v.  Lagow,  12 
How.  98;  Fisher  v.  Fields,  10  Johns.  495;  Payne  v.  Sayle,  2  Dev.  &  B. 
Sq.  455;  Williams  v.  Holmes,  4  Rich.  Eq.  475;  Smith  v.  Met  calf,  1  Head, 
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estate  will  be  limited  to  a  definite  or  indefinite  term  of 
years,  unless  the  trust  requires  the  trustee  to  take  the 
fee  (r). 

j.  If  the  settlement  is  a  will  executed  since  the  Wills 
Act,  an  indefinite  devise  to  a  trustee  prim&  facie  passes  the 
fee  simple,  or  other  the  whole  estate  of  the  testator;  and 
if  the  trusts  by  their  nature  extend  over  an  indefinite 
period,  that  presumption  is  irrebuttable.  But  if,  on  the 
face  of  the  will,  it  is  apparent  that  an  estate  pur  autre  vie 
would  certainly  enable  the  trustee  to  fulfil  all  the  trusts,  he 

(r)  Cor  doll' a  ease,  Oro.  Eliz.  816;  Doe  v.  Simpson,  5  East,  162;  Acklond  v.  LuUep,  9 
A.  A  E.  879;  JTeardson  v.  Williamson,  1  Ee.  83;  Doe  v.  Nichols,  1  B.  A  C.  886;  Watson 
v.  Pearson,  2  Ex.  681 ;  Bush  y.  Allen,  5  Mod.  63;  Doe  v.  Homfray,  6  A.  A  E.  206. 

64;  Ellis  v.  Fisher,  8  Sneed.  231;  Wert  v.  Fltz,  109  111.  425;  Deering  v. 
Adams,  37  Me.  264;  Litrop  9.  Holmes,  Kelly,  388;  Brown  v.  Weast,  7 
How.  181;  Webster  v.  Cooper,  14  How.  499;  Ware  v.  Richardson,  8  Md. 
505. 

Thus  in  a  trust  for  the  benefit  of  A.  for  life  remainder  to  her  children 
in  fee  the  trustee  will  take  only  a  life  estate.  Greenwood  v.  Coleman, 
34  Ala.  150.  But  where  the  trustee  is  clothed  with  a  trust  as  to  remain- 
dermen, the  estate  will  continue.  Bryan  v.  Weens,  29  Ala.  150. 
Where  there  is  a  trust  to  sell  lands  and  apply  proceeds  to  certain  objects 
and  no  words  of  limitation  are  used,  the  trustee  will  hold  title  till  the 
sale  of  the  lands.  Duke  of  Cumberland  v.  Graves,  9  Barb.  505.  Tbe 
legal  title  to  property  to  be  given  to  persons  elected  by  trustees  remains 
in  the  trustees  till  election  made.    Myers  v.  Daviess,  10  B.  Mon.  894. 

Where  a  widow  renounces  a  will  and  takes  under  the  law  property  in- 
eluded  in  a  trust  by  the  will,  the  trustees  will  hold  title  in  reversion 
expectant  on  her  death.  Id.  On  default  under  a  deed  of  trust  to  secure 
a  debt  the  trustee  acquires  and  retains  the  full  legal  title  until  all  the 
objects  of  the  deed  are  accomplished.  Marriott  v.  Givens,  8  Ala.  694 ; 
Gunn  v.  Barrow,  17  Ala.  743.  Thus  also  of  a  trust  to  pay  debts  and 
legacies.  Hawley  v.  James,  5  Paige,  318.  In  the  case  of  Evans  v.  King, 
8  Jones  Eq.  involving  a  construction  of  a  trust  created  by  deed,  the 
court,  however,  makes  the  distinction  of  the  text  as  to  the  quantity  of 
estate  taken  by  trustees  nnder  a  deed  or  by  devise  and  refuses  to  vest 
an  estate  in  fee  in  the  absence  of  the  word  heirs  in  the  habendum.  The 
same  may  be  said  of  the  case  of  Watkins  v.  Specht,  7  Cold.  585,  in  which 
the  court  refused  to  cut  down  a  trust  in  fee  although  the  trust  created 
by  deed  in  question  would  have  been  satisfied  by  the  vesting  of  a  leaser 
estate. 
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will  take  that  estate  only,  notwithstanding  a  limitation  to 
him  and  his  heirs,  unless  there  is  a  clear  intention  expressed 
that  he  shall  take  the  fee  or  some  other  defined  estate  (*). 

Illustrations. 

1.  Gift  by  deed  to  trustees  and  their  heirs. —  In  Colemore  v.  Tyn- 
dall  (f)>  under  a  deed,  lands  were  limited  to  the  use  of  A.  for  life,  and 
after  his  death  to  the  use  of  B.  and  his  heirs  during  the  life  of  A.,  to 
support  contingent  remainders,  remainder  to  the  use  of  C.  for  life, 
remainder  to  the  same  B.  and  his  heirs  daring  the  life  of  C.  to  support 
contingent  remainders,  remainder  to  the  first  and  other  sons  of  C.  in  tail 
male,  remainder  to  divers  other  uses,  remainder  to  the  said  B.  and  his 
heirs  (without  saying  during  the  life  of  the  tenant  for  life)  to  support 
and  preserve  contingent  remainders,  with  divers  remainders  over.  The 
question  arose  whether,  under  the  last  limitation  to  B.  and  his  heirs,  he 
took  the  fee  simple,  or  whether  he  only  took  that  which  was  necessary  for 
the  purpose  of  the  trust,  namely,  an  estate  pur  autre  vie.  But  the  court 
held  that  It  was  not  a  sufficient  ground  for  restricting  an  estate  limited 
by  deed  to  a  trustee  and  his  heirs,  to  an  estate  for  life,  because  the  estate 
given  to  the  trustee  seemed  to  be  larger  than  was.  essential  to  its  pur- 
pose. And  the  Lord  Chief  Baron,  quoting  from  the  judgment  of  Lord 
Chief  Justice  Willes  in  Parkhurst  v.  Smith,  said,  '•  Though  the  intent  of 

(s)  Paragraph  y  of  this  article  la  intended  and  believed  to  give  the  effect  of  the 
80th  and  81st  sections  of  the  Wills  Act,  1  Vict.  a  26.  By  the  first  of  these  sections  it 
is  enacted,  that  where  any  real  estate  (other  than  or  not  being  a  presentation  to  a 
church)  shall  be  devised  to  any  trustee  or  executor,  such  devise  shall  be  construed 
to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will,  in  such  real  estate,  unless  a  definite  term  of  year* 
absolute  or  determinable,  or  an  estate  of  freehold,  shall  be  given  to  him  expressly 
or  by  implication.  The  81st  section  enacts,  that  where  any  real  estate  shall  be 
devised  to  a  trustee  without  any  express  Umilation  of  the  estate  to  be  taken  by 
such  trustee,  and  the  beneficial  Interest  in  such  real  estate,  or  in  the  surplus  rents 
and  profits  thereof,  shall  not  be  given  to  any  person  for  life,  or  shall  be  given  for 
life,  but  the  purposes  of  the  trust  may  continue  beyond  the  life  of  such  person, 
such  devise  shall  be  construed  to  vest  In  such  trustee  the  fee  simple  or  other  the 
whole  legal  estate  which  the  testator  had  power  to  dispose  of  by  will,  and  not  an 
estate  determinable  when  the  purposes  of  the  trust  shall  be  satisfied.  Both  these 
sections  have  been  subjected  to  much  criticism,  and,  strange  and  almost  incredible 
as  it  may  appear,  It  is  believed  that  the  real  history  of  the  two  sections  is,  that  they 
were  drafted  as  alternative  sections,  but  by  some  carelessness,  were  both  allowed 
to  remain  In  the  act  when  passed  (see  per  Jessel,  M.  R.,  Freme  v.  Clement,  18  C.  D. 
514).  Their  meaning  Is  by  no  means  clear;  but  it  is  apprehended  that  their  effect 
Is  as  above  stated  (see  Lew.  217;  Shelford's  R.  P.  8tats.  483;  2  Jar.  Wills,  821; 
Hawkin's  Wills.  80). 

(f)  2T.  A  J.  609;  and  see  also  Cooper  v.  Kynock,  7  Ch.  App.  898;  and  Re  White 
emdmmdU,10.  D.201. 

the  parties  be  never  so  clear,  it  cannot  take  place  contrary  to  the  rules 
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of  law,  nor  can  we  put  words  in  a  deed  which  are  not  there,  nor  pat  a 
construction  on  the  words  of  a  deed  directly  contrary  to  the  plain  sense 
of  them.  Bat  where  the  intent  is  plain  and  manifest  and  the  words  doubt- 
ful and  obscure,  it  is  the  duty  of  the  judges  to  endeavor  to  find  oat  each 
a  meaning  in  the  words  as  will  best  answer  the  Intent  of  the  parties." 
And  the  Lord  Chief  Baron  also  said :  "  As  to  the  notion  that  whenever 
an  estate  is  limited  to  a  person  professedly  as  a  trustee,  he  shall,  what- 
ever terms  may  be  used,  take  only  the  estate  requisite  to  enable  him  to 
perform  his  trust,  and  this  though  of  a  freehold,  and  in  a  deed,  I  do  not 
And  it  supported  by  an  authority,  nor  even  by  any  dictum.*' 

2.  Inconsistent  limitations.  — But  even  in  a  deed,  where  there  are 
limitations  which,  on  a  strict  construction,  would  be  Inconsistent  and 
repugnant,  the  court  will,  by  supplying  obviously  omitted  words,  en- 
deavor to  carry  out  the  intention.  Thus  in  Curtis  v.  Price  (u),  the  facts 
"were  as  follows :  A  deed  of  settlement  purported  to  convey  freeholds  to 
P.  and  J.  and  their  heirs,  to  the  use  of  M.  for  life;  remainder  to  the  use 
of  E.  (the  wife)  during  widowhood;  but  if  she  should  marry  again,  to 
the  use  of  P.  and  J,  and  their  heirs,  in  trust  out  of  the  rents  to  pay  E.  an 
annuity,  and  to  apply  the  residue  to  the  maintenance  of  the  children  of 
M.  and  E. ;  with  remainder,  after  the  decease  of  the  survivor  of  M.  and 
E.  to  the  use  of  P.  and  J.  for  1,000  years,  upon  divers  trusts.  It  was 
held  that,  as  the  limitation  of  the  1,000  years'  term  to  P.  and  J.  was 
absolutely  inconsistent  with  an  intention  to  give  them  the  fee,  the  limit- 
ation to  them  and  their  heirs  must  be  cut  down  to  an  estate  daring  the 
life  of  E. 

8.  Gift  by  will  to  trustees  and  their  heirs.  —  And  if  the  limitations 
stated  in  the  first  illustration  had  been  declared  by  a  will,  whether  exe- 
cuted before  or  since  the  Wills  Act,  instead  of  in  a  deed,  the  decision 
would  clearly  have  been  different.  Thus,  if  lands  are  devised  to  trustees 
and  their  heirs,  upon  trust  to  pay  the  net  rents  to  A.  for  life,  and  after 
A.'s  death  in  trust  for  B.,  the  trustees,  notwithstanding  the  words  of 
inheritance,  only  take  an  estate  pur  autre  vie  (viz.,  during  A.'s  life) ; 
for  the  active  trust  reposed  in  them  ends  with  the  life  of  A.,  and  conse- 
quently the  purposes  of  their  trust  do  not  require  them  to  take  a  larger 
estate  (x). 

4.  Larger  estate  not  implied  to  rectify  testator's  mistake. — Nor 
will  the  court  imply  a  larger  estate  ( where  it  is  not  necessary  to  carry 
out  the  definite  trusts  of  the  will),  on  the  ground  that  by  doing  so  effect 
would  incidentally  be  given  to  the  testator's  intentions.  Thus,  if 
freeholds  be  given  to  A.  for  life,  with  remainder  to  trustees  and 
their  heirs  in  trust  to  preserve  contingent  remainders,  with  remainder 
to  the  heirs  of  A.,  it  is  obvious  that  if  the  trustees  could  be  held  to  take 
the  fee  in  reversion  expectant  on  A.'s  life  estate,  the  rule  in  Shelley's 

(»)  12  V.  89 ;  and  see  Beaumont  v.  Marq.  of  Salisbury,  19  B.  198. 
(x)  Blagrave  v.  Blagrave,  4  Ex.  659;  Watson  v.  Pearson,  2  Ex.  681 ;  Doe  V.  Cafe,  7 
Ex.  675. 
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«ase  would  be  rendered  inapplicable,  and  the  obvious  intention  of  the 
testator  to  give  A.  a  mere  life  Interest  would  be  preserved.  Bnt  not- 
withstanding this,  the  court  holds  that  the  trustees  only  take  a  contin- 
gent estate  pur  autre  vie,  that  being  sufficient  to  enable  them  to  preserve 
contingent  remainders,  which  alone  was  the  object  of  the  trust  reposed 
in  them  (y). 

5.  Estate  in  trustee  to  preserve  contingent  remainder  not  Im- 
plied. —  On  similar  grounds,  the  court  will  not  imply  a  larger  estate  in 
the  trustees  than  the  trust  requires,  merely  because,  if  they  took  such 
larger  estate,  it  would  support  a  contingent  remainder,  and  so  prevent  it 
from  failing  for  want  of  a  particular  estate  of  freehold  (*). 

6.  Direction  to  pay  rents  to  married  women.  —  On  the  other  hand, 
where,  by  will,  the  rents  of  certain  lands  (which  are  not  expressly 
devised  to  anyone)  are  directed  to  be  paid  to  a  married  woman's  sep- 
arate use,  by  the  testator's  executors,  there  is  an  implied  devise  to 
the  executors  of  such  an  estate  in  the  land  as  will  enable  them  to  exe- 
cute the  trust  (a),  viz.,  an  estate  pur  autre  vie. 

7.  Trusts  requiring  a  fee  simple  imply  that  estate. —  So  if  land  be 
devised  to  trustees  without  any  words  of  limitation  by  a  will  executed 
since  the  Wills  Act,  and  they  are  expressly  directed  to  sell  (6),  or 
impliedly  authorized  to  do  so  (e)  (as  by  a  direction  to  pay  debts  (d)), 
whether  certainly  or  contingently  or  are  authorized  to  lease  or 
to  mortgage  (e),  or  to  allow  maintenance  to  infants  during  a  period 
of  suspended  vesting  (/),  or  to  do  any  other  act  which  requires 
the  complete  control  over  the  property  (g),  the  trustees  will  take  an 
estate  in  fee  simple,  or  other  the  whole  estate  which  the  testator  could 
dispose  of.  With  regard,  however,  to  wills  executed  before  the  Wills 
Act,  this  would  not  have  been  so  except  under  a  direction  to  sell  (A) ; 
for  a  trust  to  mortgage  or  lease,  or  a  trust  to  maintain  infants,  could 
equally  have  been  carried  out  by  a  trustee  who  had  merely  an  indefinite 
term  of  years  (0* 


(y)  Nash  v.  Coates,  8  B.  A  Ad.  889;  Saddesley  v. Adams,  22  B.  266. 

(c)  Cunliffe  v.  Brancker,  8  O.  D.  898,  and  cases  there  cited ;  FesUng  ▼.  AUen,  12  sf. 
A  W.  279;  Marshall  v.  Gingell,  21  O.  D.  790. 

(a)  Bush  v.  AUen,  5  Mod.  63. 

(6)  Shaw  v.  Weigh,  2  Sir.  798;  Bagshaw  ▼.  Spencer,  1  V.  144;  Watson  v.  Pearson, 
2  Ex.  681 ;  Cropton  v.  Davfes,  L.  B.  4  C.  P.  159. 

(c)  Gibson  v.  Lord  Mont  fort,  1  V.  485. 

(d)  Marshall  v.  Gingell,  snpra;  but  see  Carlyon  v.  Truscott,  20  Eq.  348. 

(«)  Doe  d.  Cadogan  v.  Ewart,  7  A.  A  E.  636;  Watson  v.  Pearson,  supra;  Doe  v. 
WUlan,  2  B.  A  Al.  84 ;  Re  Eddel,  11  Eq.  569. 

(/)  Berry  v.  Berry,  7  C.  D.  657;  Be  Tanqueray,  WUlaume  and  Landau,  20  C. 
Z>.  465. 

(g)  ViUiers  v.  VUUers,  2  Atk.  72. 

(ft)  Doe  d.  Cadogan  v.  Ewart. 7  A.  A  E.  636. 

(<)  See  CordaWs  case,  Cro.  Eliz.  316;  Doe  ▼.  Simpson,  5  East.  162;  AcUand  v. 
Xtitfcy,  9  A.  A  E.  879;  Heardson  v.  Williamson,  1  Ke.  33. 
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8.  Clear  Intention  to  vest  fee,  although  not  required  for  trust.— • 
And  so,  too,  the  trustees  will  take  the  fee  simple  where  there  is  a  clear 
Intention  to  give  it  them,  notwithstanding  that  a  less  estate  wonld  cer- 
tainly enable  them  to  perform  the  trust.  Thus,  if  lands  be  devised  unto 
and  to  the  use  of  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs,  A.  takes 
the  legal  estate  (&),  because  there  can  be  no  other  meaning  given  to  the 
words  used.  But  a  devise  unto  and  to  the  use  of  A.  and  his  heirs,  in 
trust  for  A.  for  life,  and  after  A.*s  death  a  direct  devise  to  C,  gives  the 
trustees  merely  an  estate  during  the  life  of  A.  (J) ;  for  the  remainder  is 
not  limited  by  way  of  trust. 

9.  Trust  to  convey  to  another. —  As  another  instance  of  the  effect 
which  will  be  given  to  a  clear  expression  of  Intention,  may  be  men- 
tioned the  case  where  a  testator  devises  property  to  trustees  and  their 
heirs  upon  trust  to  pay  the  net  rents  to  A.  for  life,  and  after  his  death 
upon  trust  to  convey  the  property  to  B.  in  fee  simple.  The  direction  to 
convey  constitutes  a  special  and  active  trust,  which  necessarily  implies 
that  the  trustees  should  have  the  legal  fee  in  them ;  for  non  dot  qui  non 
habet  (m). 

10.  Recurring  trusts. —  And  where  there  are  recurring  trusts  which 
require  the  legal  estate  to  be  in  the  trustees,  with  intervening  limita- 
tions, which,  taken  alone,  would  vest  the  legal  estate  In  the  persons 
beneficially  entitled,  and  there  is  no  repetition  before  each  of  the  recurring 
trusts  of  the  gift  of  the  legal  estate  to  the  trustees,  the  legal  estate  is 
held  to  be  in  the  trustees  throughout,  and  the  intermediate  estates  are 
equitable  and  not  legal  (n) .  To  show  the  importance  of  this  principle, 
it  is  well  to  refer  to  the  leading  case  of  Harton  v.  Harton  (n).  There 
the  limitations  were  to  trustees,  in  trust  for  A.  for  life  for  her  separate 
use,  remainder  to  the  heirs  of  her  body,  remainder  to  B.  for  life  for  her 
separate  use,  with  remainder  to  the  heirs  of  her  body.  Here  the  separate 
use  gave  the  trustees  an  estate  during  A.'s  life,  and  also  during  B.'s 
life ;  but  had  it  not  been  for  this  last  trust,  they  would  not  have  taken 
the  legal  estate  during  the  intermediate  trust  in  favour  of  the  heirs  of 
A.'s  body.  As,  however,  there  was  a  recurring  trust,  they  did  so;  and, 
therefore,  as  the  estate  of  A.,  and  the  estate  given  to  the  heirs  of  her 
body,  were  both  equitable  estates,  the  rule  in  Shelley's  case  applied,  and 
A.  took  an  estate  tail. 

11.  Trust  of  indefinite  duration. —  In  Collier  v.  Walters  (o)  a  tes- 
tator, by  will  dated  before  the  Wills  Act,  devised  his  estate  to  trustees 
and  their  heirs,  upon  trust  that  they  and  their  heirs  should  stand  seised 
of  the  same  during  the  life  of  W.  C,  and  also  until  the  whole  of  the  tes- 

(*)  Doe  v.  Field,  2  B.  ft  A.  664. 
{l)ZDoe  d.  Woodcock  v.  Barthropp,  5  Taunt.  882. 

(m)  Doe  d.  Shelley  v.  JBdUn,  4  A.  ft  E.  582;  Doe  d.  Noble  v.  BoUon,  11  A.  ft  E.  188. 
<«)  Harton  v.  Harton,  7  T.  R.  652;  Hawkins  v.  Luecombe,  2  8w.  891;  Broun  v. 
Wkiteway,  8  Ha.  145;  Toller  v.  Atwood,  15  Q.  B.  929. 
(o)  17  Eq.  262. 
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tator's  debts  and  the  legacies  thereinafter  mentioned  were  paid,  upon 
trust  to  let  the  same,  and  apply  the  rents  In  discharge  of  his  debts,  after 
payment  of  which,  they  were  to  apply  the  rents  in  payment  of  legacies, 
and  finally  hold  the  property  upon  trust  to  pay  the  rents  to  W.  C.  and 
his  assigns  during  his  life;  and  after  the  decease  of  W.  C.  and  payment 
of  the  debts  and  legacies  and  all  expenses,  the  testator  devised  the 
property  to  the  heirs  of  the  body  of  W.  C,  with  remainders  oyer.  In 
1880,  the  debts  and  legacies  being  paid,  the  trustees  conveyed  the  estate 
to  W.  C.  for  life,  who  shortly  afterwards,  relying  on  the  rule  In  Shelley's 
case,  suffered  a  common  recovery  and  barred  the  entail.  Upon  his  right 
to  do  this  coming  In  question,  Sir  George  Jessel,  M.  R.,  said :  "  The  first 
observation  to  make  upon  this  will  is  this  —  that  there  is  a  gift  to  trus- 
tees and  their  heirs,  and  that  the  trustees  and  their  heirs  are  to  stand 
seised  (they  get  legal  seisin  of  something,  and  it  was  not  denied  that 
they  must  get  an  estate  of  freehold  of  some  kind  or  other)  '  for  and  dar- 
ing the  term  of  the  natural  life  of  my  brother  William,  and  also  until  the 
whole  of  my  just  debts  and  all  interest  doe  thereon  have  been 
paid.9  Now  the  rule  is  this— that  trustees  under  a  devise  to  them 
and  their  heirs  prima  facie  take  a  fee.  •  .  .  Now  this  kind 
of  case  was  considered  in  Poad  v.  Watson  (p),  and  there  Mr. 
Justice  Coleridge  puts  the  rule  in  this  way:  'The  paramount  rule 
is  to  look  to  the  intention  as  appearing  on  the  whole  will.  But  there 
are  secondary  rules,  one  of  which  is,  that  the  words  of  devise  to  trus- 
tees and  their  heirs  are  to  have  their  natural  effect  to  give  a  fee  simple, 
unless  something  shows  that  it  is  cut  down  to  an  estate  terminating  at 
some  time  ascertained  at  the  time  of  the  testator's  death.  If  no  precise 
period  for  the  termination  can  be  shown,  it  remains  an  estate  in  fee.9 
Then  Mr.  Justice  Erie  says:  *  These  are  words  clearly  meaning  that 
the  testator  gave  the  trustees  a  fee  simple;  but  if  a  less  estate  would 
certainly  enable  the  trustees  to  fulfil  all  the  trust,  the  fee  simple  wonld 
be  cut  down  to  that  estate.9  .  •  .  That  rule  is  therefore  a  rule  which 
I  think  is  clearly  and  fairly  settled  by  authority,  and  should  govern  me 
in  construing  this  will.  Now  there  is  another  rule  which  may  be  col- 
lected from  all  the  authorities,  that  you  cannot  cut  down  the  estate  in 
fee  simple  unless  you  can  point  out  on  the  face  of  the  will  what  less 
estate  the  trustees  take.  Upon  that  there  is  immense  difficulty  here.99 
Commenting  upon  the  various  suggestions  by  counsel,  his  lordship  con- 
tinued: "The  first,  that  they  took  an  estate  for  life  with  a  chattel 

interest  superadded,  clearly  will  not  do If  you  are  to  imply 

a  chattel  interest  from  a  gift  to  the  trustees  upon  trust  to  pay  debts  and 
legacies,  the  chattel  interest  will  be  implied  from  the  moment  of  the 
testator's  death;  and  it  is  impossible,  therefore,  to  hold  that  they  took 
during  the  life  of  W.  C,  and  then  took  a  superadded  estate  by  implica- 
tion upon  trust  to  pay  debts  and  legacies.    Then  as  regards  the  con- 

(j>)  6E.ftB.6M. 
14 
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current  chattel  Interest  and  life  estate,  did  anyone  ever  hear  of  si  -h  a 
thing  as  taking  a  chattel  interest  and  a  freehold  estate  together?  .  .'  . 
These  two  being  rejected,  Mr.  Badnall  to-day  suggested  a  third,  that 
they  took  a  freehold  Interest  for  the  life  of  the  tenant  for  life,  and,  if 
necessary,  a  farther  chattel  Interest  until  the  debts  were  paid."  His 
lordship  here  gave  reasons  why,  on  the  special  wording  of  the  will,  this 
proposition  was  untenable,  and  continued:  "These  suggestions  being 
out  of  the  way,  I  think  I  am  at  liberty  to  say  that  human  ingenuity  can- 
not suggest  a  fifth.  Therefore  we  are  reduced  to  this.  The  first  rule 
being  that  those  who  say  they  do  not  take  a  fee  shall  point  out  what 
estate  they  take,  they  cannot  suggest  any  estate  which  in  my  opinion 
can  be  fairly  and  properly  implied  from  the  words  used  in  this  will." 
His  lordship  therefore  held,  that  the-  trustees  took  the  legal  fee,  and 
that  consequently,  W.  C,  under  the  rule  in  Shelley's  case,  took  an  equit- 
able estate  tail. 

Observation. 

The  rule  restricting  the  estate  taken  by  trustees  to  the  quan- 
tity necessary  for  the  performance  of  the  trust,  gave  rise  to  the 
doctrine  of  indefinite  terms,  and  determinable  fees.  Thus,  where 
property  was  devised  to  trustees  upon  trust  out  of  the  rents  and  profits 
to  pay  debts,  &c,  it  was  held  that  they  took  an  indefinite  term  neces- 
sary to  enable  them  to  pay  the  debts  (?) .  And  where  the  devise  was  to 
trustees  and  their  heirs,  in  trust  to  raise  and  pay  money,  it  was  held 
that  they  took  the  fee  only  until  the  money  was  raised  (r).  The  80th 
and  81st  sections  of  the  Wills  Act  put  an  end  to  both  these  doctrines 
with  regard  to  wills  executed  since  that  act;  but,  apart  from  its  pro- 
visions, it  is  considered  Improbable  that  either  doctrine  would  now  be 
adopted  («),  and,  indeed,  the  doctrine  of  determinable  fees  has  been 
expressly  overruled  (t)  .* 

(g)  Doe  v.  Simpson,  5  East,  162;  Ackland  v.  Lutley,  9  A.  A  E.  879;  ffeardson  y. 
Williamson,  1  Ke.  83. 

(r)  Glover  v.  Monckton,  3  Blng.  13. 

(*)  Hawkins  on  Wills,  149. 

(t)  Doe  d.  Davits  v.  Davits,  1  Q.  B.  430;  Blagrave  v.  Blaprave,4Ex.  550. 


i  Trust  of  indefinite  duration  — Determinable  fees.—  The  doctrine  of 
determinable  fees  has  never  been  overruled  in  this  country.  Whenever 
the  objects  of  the  trust  have  been  accomplished  or  cease  to  exist  the  entire 
title  becomes  vested  in  the  cestui  que  trust.  Schaeffer  v.  Lavrette,  67  Ala. 
14;  Westcott  v.  Edmunds,  68  Pa.  St.  84  and  cases  cited.  In  Pay  v.  Taft,  12 
Cush.  449,  a  well-considered  case  decided  by  Shaw,  C.  J.,  it  was  held 
that  under  a  trust  devise  for  the  benefit  of  testator's  daughter  "  till  she 
should  arrive  at  the  age  of  twenty-one,  or  marry,"  the  trustee  did  not 
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Article  31. 

Bankruptcy  of  the  Tiiisiee. 

Bankruptcy  of  the  Trustee. —  (1)  The  property  of  a 
bankrupt  divisible  among  his  creditors  does  not  comprise 
property  held  by  him  as  trustee  for  any  other  person  (u), 
although  it  is  property  iu  his  order  and  disposition  at  the 
commencement  of  the  bankruptcy  (x).1 


(u)  46  A  47  Vict.  o.  52  (Bankruptcy  Act,  1888),  8.  44.  It  may  be  oonvenlently 
mentioned  here  that  on  the  conviction  of  a  trustee  the  trust  property  doea  not 
▼est  in  the  administrator  appointed  under  the  Forfeiture  Act,  1870.  8ee  Trustee 
Act,  1893,  s.  48. 

(x)  Ex  parte  Barry,  17  Eq.  118;  Ex  parte  Marsh,  1  Atk.  158.  As  to  oonalruolTVo 
trustees,  see  Ex  parte  Pease,  19  V.  46,  and  WhUefield  v.  Brand,  16  M.  A  W.  282. 


take  a  fee,  bat  took  merely  a  legal  estate  defeasible  upon  majority  or 
marriage.  See  also  Pearce  v.  Savage,  45  Me.  90;  Hawley  v.  James,  5 
Paige,  818;  Newman  v.  Dot  son,  57  Tex.  117.  But  a  devise  to  a  trustee 
and  his  heirs  with  power  of  sale  confers  a  fee  and  the  fee  does  descend 
to  testator's  heirs  as  a  defeasible  fee  subject  fcrthe  exercise  of  the  power. 
Blonnt  v.  Walker  (S.  C),  9  S.  E.  Rep.  804.  A  trust  of  lands  daring  Its 
use  for  church  purposes  determines  on  the  cessation  of  the  use.  Hender- 
son v.  Hunter,  59  Pa.  St.  885.  The  commonest  example  of  a  defeasible  fee 
Is  one  for  the  separate  use  of  a  married  woman,  which  determines  upon 
her  death  before  her  husband  or  upon  her  becoming  discovert.  Smith  v. 
Metcalf,  1  Head,  64;  Ellis  v.  Fisher,  8  Soeed,  281;  Dodson  v.  Ball,  60 
Pa.  St.  498;  Pillow  o.  Wade,  81  Ark.  678;  Snelling  v.  Lamar  (S.  C.),  10 
S.  E.  Bep.  825;  Roberts  v.  Mosely,  51  Mo.  282;  Moore  v.  Stinson,  144 
Mass.  14;  12  N.  E.  Bep.  410.    See  also  Article  57,  post. 

In  New  York,  Michigan,  Wisconsin,  Minnesota  and  California,  there 
are  express  statutory  provisions  for  the  determination  of  the  trustee's 
estate  upon  cessation  of  the  purposes  for  which  the  trust  was  created. 

1  Bankruptcy  of  the  trustee.—  Thus  in  Cook  v.  Tallis,  18  Wall.  882, 
decided  under  the  Federal  Bankruptcy  Act  of  1867,  a  depositary  of  bonds 
used  them  for  his  own  purposes  without  the  owner's  permission,  sub- 
sequently, however,  substituting  others  in  their  stead,  which  act  the 
owner  ratified.  Held,  that  the  substituted  bonds  were  trust  properties 
and  could  not  be  claimed  by  the  depositary's  creditors.  Neither  at  com- 
mon law  nor  under  a  Bankruptcy  Act  can  an  assignee  of  a  debtor  take 
any  higher  estate  than  that  possessed  by  his  assignor.  If,  therefore,  the 
estate  held  by  a  debtor  was  one  in  trust,  his  assignee  for  the  benefit  of 
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( 2 )  If  he  has  converted  it  into  money  or  other  prop- 
erty, and  such  money  or  other  property  would  be  liable  in 
the  hands  of  the  trustee,  it  will  also  be  liable  in  the  case  of 
the  trustee's  bankruptcy  (y). 

Oservation. 

^  The  only  part  of  this  rule  which  requires  any  illustration  is  sub- 
clause (2) ;  but  as  the  doctrine  of  following  trust  property  into  other 
property  into  which  it  has  been  converted  is  fully  treated  of  in  Division 
V.  Chapter  I.  (infra),  the  reader  is  referred  to  that  chapter. 


Article  32. 
The  Incidents  of  the  Trustee's  Estate  at  Law. 

The  Incidents  of  the  Trustee's  Estate  at  Law. —  At 

law,  the  estate  of  the  trustee  is  subject  to  the  same  inci- 
dents as  if  he  were  the  beneficial  owner,  except  where  such 
incidents  are  modified  by  act  of  parliament.1 

(y)  Frith  v.  Cariland,  2  H.  A  M.  417 ;  lie  Hattett,  KnatchbuU  v.  HatteU,  18  C.  D.  at 

p.  719. 

creditors,  whether  by  voluntary  deed  of  assignment  or  under  an  Insolvency 
Act,  cannot  hold  it  discharged  of  the  trust.  Chase  v.  Chapin,  180  Mass. 
128.  As  to  voluntary  assignments,  it  is  to  be  noted  that  while  a  trustee 
may  devise  his  estate  he  cannot  dispose  of  it  by  gift,  and  hence  a  voluntary 
assignment  does  not  embrace  trust  property. 

It  seems  scarcely  necessary  to  add  that  trust  property  is  not  liable  on 
execution  for  the  individual  debts  of  the  trustee.  Bostick  v.  Reiser,  4 
J.  J.  Marsh.  597;  Manly  o.  Hunt,  1  Ohio,  257;  William  o.  Fullerton,  12 
Mete.  846;  Pearson  v.  Daniel,  Dev.  &  B.  Eq.  860;  27  Vt.  417.  The 
trustee's  bankruptcy  does  not  of  itself  affect  the  office,  much  less  the  estate 
of  the  trustee.    Rankin  v.  Barcroft,  114  111.  441. 

1  The  incidents  of  the  trustee's  estate — Po$$es8ion. — Between  real 
estate  and  personalty  there  is  a  distinction  as  to  possession  as  incident 
to  the  trustee's  estate.  As  to  personal  property,  the  trustee  Is  entitled 
to  possession.    White  v.  Albertson,  8  Dev.  241.    Prom  this  it  follows 
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Illustrations. 

I.  Power  to  commence  actions. —  Thus,  be  Is  the  proper  person  to 
bring  actions  arising  out  of  wrongs  formerly  cognizable  by  common  law 
courts,  and  which  necessitated  the  possession  of  the  legal  estate  in  those 
bringing  them  (*).  But  this  does  not  prevent  a  cestui  que  trust  doing 
so  if  the  trustee  declines.1 

(*)  May  y.  Taylor, 6  ML  &  G.  Ml;  and  Me  R.  8.  C.  1883,  Ord.  XVI.  r.  8. 


that  actions  of  trespass  and  all  possessory  actions  affecting  the  property 
must  be  brought  in  the  name  of  the  trustee.    Western  R.  Co.  v.  Nolan, 

48  N.  Y.  513;  Wetmore  v.  Porter,  92  N.  T.  76;  Matter  of  Estate  of 
Straut,  126  N.  T.  201;  Stevens  v.  Central  National  Bank,  144  N.  T.  50; 
Byan  v.  Bibb,  46  Ala.  848;  Lacy  t?.  Gibony,  86  Mo.  820;  Pace  v.  Pierle, 

49  Mo.  898;  Chouteau  v.  Boughton,  100  Mo.  406;  Presley  v.  Eodgers,  24 
Miss.  520;  Presley  o.  Stribling,  24  Miss.  527.  This  is  true  though  the 
actual  possession  is  in  the  beneficiary.  McRaeny  v.  Johnson,  2  Fla.  520; 
Jones  v.  Cole,  2  Bailey,  830;  Wynn  o.  Lee,  5  6a.  217.  But  as  to  realty, 
the  trustee's  right  of  possession  will  depend  upon  the  nature  of  the 
property  the  scope,  language  and  Intent  of  the  settlement.  If  the 
trustee  is  a  bare  trustee  of  the  legal  title  with  no  beneficial  interest  and 
no  active  duties,  possession  will  not  be  annexed  as  an  Incident  of  the 
trustee's  estate.  But  under  the  rule  which  Invests  the  trustee  with  such 
an  estate  as  to  quantity  and  quality  as  may  be  required  to  execute  the 
purposes  of  the  trust,  the  trustee  will  be  entitled  to  possession  where  it 
appears  to  have  been  intended  by  the  instrument  of  settlement  or  to 
be  necessary  for  the  discharge  of  the  duties  resting  upon  the  trustee. 
McKesson  v.  Mendenhall,  64  N.  C.  286;  Matthews  v.  McPherson,  65  N. 
C.  189;  Toung  v.  Miles,  10  B.  Mon.  287.  When  a  trust  is  completely 
executed  the  trustee's  right  of  possession  becomes  extinguished. 
Matthews  v.  Mendenhall,  65  N.  C.  189. 

1  Power  to  commence  actions. —  In  actions  concerning  the  title  to 
realty  the  trustee  is  the  proper  party.  Thompson  t?.  Bryan,  1  Jones  L. 
840;  Richardson  v.  Friederitze,  85  Mo.  266;  Davis  v.  Charles  River  Branch 
R.  Co.,  11  Cush.  506;  Crane  v.  Crane,  4  Gray,  823;  Chapln  v.  First  Uni- 
versale Soc.,  8  Gray,  581;  Fitzpatrick  v.  Fitzpatrick,  18  Gray,  400;  Far- 
well  v.  Rogers,  99  Mass.  83;  First  Baptist  Soc.  o.  Hazen,  100  Mass.  822; 
Kirkland  v.  Cox,  94  III.  400.  But  a  merely  possessory  action  may  be 
brought  by  the  cestui  que  trust  if  in  possession.  Cox  v.  Walker,  26  Me. 
504;  Stearns  v.  Palmer,  10  Met.  82;  Second  Cong.  Soc.  v.  Waring,  24  Pick. 
809.  In  those  States  whose  codes  provide  for  the  bringing  of  suits  by 
the  '*  real  party  In  interest"  there  Is  an  exception  in  the  case  of  trustees 
of  an  express  trust. 
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2.  Curtesy  and  dower. —  So,  at  law,  the  estate  of  the  trustee  in  real 
property  was  liable  to  curtesy  (a),  dower  (6),  and,  if  ol  copyhold  tenure, 
to  free-bench  (c) ;  but  of  course  the  persons  so  taking  could  only  take  as 
trustees  for  those  beneficially  entitled  (d) ;  and  since  the  Conveyancing 
and  Law  of  Property  Act,  1881,  the  devolution  of  freehold  trust  estates 
is  entirely  changed,  and  dower  and  curtesy  no  longer  attach.1  Formerly, 
the  estate  of  a  trustee  was  also  liable  to  forfeiture  and  escheat,  but  there 
can  no  longer  be  forfeiture  or  escheat  of  a  trust  estate  (e).8 

8.  Trustees  of  copyholds  must  be  admitted. —  So,  again,  trustees  of 
copyholds  who  take  an  estate  must  be  admitted  by  the  lord  of  the  manor 
on  the  customary  terms  (/). 

4.  Trustees  prove  in  bankruptcies. —  Where  a  debtor  to  the  trust 
estate  becomes  bankrupt,  the  trustee  is  the  proper  person  to  prove  with- 
out the  concurrence  of  the  cestui  que  trust  (fir),  unless  in  the  case  of  a 
simple  trust.  Where  it  is  as  likely  as  not  that  the  debtor  has  paid  the 
cestui  que  trust  direct,  then  it  lies  in  the  discretion  of  the  judge  to 
require  the  concurrence  of  the  cestui  que  trust  (h). 

6.  Trustee  liable  for  rates. — The  trustee  of  a  private  trust  is,  as  legal 
owner,  liable  to  be  rated  in  respect  of  the  trust  property  (f).8 

(a)  Bennett  v.  Davie,  2  P.  W.  819. 

(6)  Noel  v.  Jevon,  Fre.  48;  Naeh  v.  Preston,  Cro.  Oar.  190. 

(c)  Hinton  v.  Hinton,  2  V.  sen.  688. 

(d)  Noel  v.  Jevon,  supra ;  Lloyd  v.  Lloyd*  4  Dr.  A  War.  854. 

(e)  13  A 14  Ylot.  c.  60,  s.  46;  and  see  Trustees  Act,  1898,  s.  48. 
(/)  Wilson  v.  Hoare,  2  B.  A  Ad.  850. 

iff)  Ex  parte  Green,  2  Dea.  A  Ch .  116.     / 

(*)  Ex  parte  Dubois,  1  Oox,  810;  Ex  parte  Gray,  4  Dea.  ft  Ch.  778. 

(<)  Reg.  v.  £  terry,  12  A.  A  E.  84;  Reg.  v.  Stapleton,  4  B.  A  8. 629. 

1  Curtesy  and  dower. — Curtesy  and  dower  in  the  trustee's  estate 
must  not  be  confounded  with  curtesy  and  dower  in  the  equitable  estate 
of  the  cestui  que  trust.  The  trustee's  estate  is  possessed  of  the  legal  in- 
cidents of  dower  and  curtesy.  But  the  rule  has  been  abrogated  in  equity. 
Green  o.  Green,  1  Ohio,  249;  Derush  v.  Brown,  8  Ohio,  412;  Bailey  v. 
West,  41  111.290;  King  v.  Bushnell,  121  111.  656;  Germond  v.  Jones,  2 
Hill,  669;  Cooper  v.  Whitney,  8  Hill,  95;  Power  v.  Monson,  8  Mason,  864; 
Bartlett  v.  George,  5  B.  Mon.  152;  Coster  v.  Lorrilard,  14  Wend.  814; 
Gomez  v.  Tradesmen's  Bank,  4  Sand.  102;  Robinson  v.  Codman,  1  Sumn. 
121 ;  Conrnan  v.  Hall,  8  GiU.  &  J.  898;  Dean  e.  Mitchell,  4  J.  J.  Marsh.  451. 
If,  however,  there  Is  a  merger  of  the  legal  and  equitable  estates  in  the 
same  person,  curtesy  and  dower  will  attach.  Hopkinson  v.  Dumas,  42 
N.  H.  808.  And  it  has  also  been  held  that  if  a  husband  Is  seized  to  his 
own  use  in  fee  haying  a  beneficial  Interest  in  the  whole  estate  the  widow 
is  entitled  to  dower.  Stan  wood  v.  Dunning,  14  Me.  290;  Prescott  v. 
Walker,  16  N.  H.  843. 

*  Escheat  and  forfeiture. —  See  note,  Article  SB,  post. 

3  Trustee  liable  for  taxes. —  Where  the  trustee  unreasonably  delays 
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.6.  Trustees  of  a  business  liable  to  creditors. —  If  the  trustee,  in  pur- 
suance of  the  trust,  carry  on  a  business  for  the  benefit  of  the  cestui  que 
trust,  he  will  yet  be  personally  liable  to  the  creditors  of  the  business  (k), 
and  may  be  made  a  bankrupt  (?) . 

7.  Trustee  entitled  to  custody  of  deeds. —  A  trustee  In  whom  the 
legal  estate  Is  vested  Is  entitled  to  the  custody  of  the  deeds  (m) ;  but  the 
cestuis  que  trusts  are  entitled,  at  all  reasonable  times,  to  Inspect 
them  (n). 

8.  Not  entitled  to  exercise  franchise. —  On  the  other  hand,  the 
ordinary  legal  Incident  of  voting  for  members  of  parliament  does  not 
belong  to  the  trustee  In  respect  of  the  trust  estate,  as  the  act  6  &  7  Vict. 
c.  18,  s.  74,  confers  that  right  on  the  beneficiary.1 


Article  33. 
Trusteed  Estate  on  Total  Failure  of  Beneficiaries. 

Trustee's  Estate  on  Total  Failure  of  Beneficiaries. — 

(1)  Where  a  trust  does  not  exhaust  the  whole  of  the  trust 
property,  and  there  is  no  one  in  whose  favour  it  can  result, 
it  is  now  held  in  trust  for  the  Crown  (p). 

(2)  Where,  however,  the  person  to  whom  it  would  have 
resulted  died  before  the  14th  August,  1884,  intestate,  and 
without  an  heir,  and  the  trust  property  is  real  estate,  it 

(*)  FarhaU  v.  FarhaU,  7  Cta.  App.  128;  Owen  v.  Delamere,  15  Bq.  134.  Bat  of 
coarse  he  has  a  right  to  indemnity,  as  to  which  see  Art.  65,  Infra. 

(I)  Wightman  v.  Townroe,  1  M.  A  8. 412;  Ex  parte  Garland,  10  V.  119;  FarhaU  v. 
FarhaU,  supra. 

(m)  Evan*  v.  BiclcncU,  6  V.  174. 

(n)  Wynne  v.  Bumberston,  27  B.  421. 

0>)  As  to  personal  estate,  see  Taylor  v.  HaggartK,  14  Sim.  8;  Middle**  v.  Spieer, 
1 B.  C.  0. 901 ;  and  as  to  real  estate,  see  47  &  48  Vict.  a  71,  s.  4. 

payment  of  taxes,  be  may  be  charged  with  Interest.  Jones  v.  Jones,  2 
N.  Y.  Supp.  844. 

1  Exercise  of  franchise. — In  Ex  parte  Holmes,  5  Cowen,  426,  It  was  beld 
that  trustees  of  stock  could  not  vote  the  same  wben  the  stock  was  prop- 
erty of  the  company  controlled  by  its  officers.  But  the  right  of  trustees 
generally  to  vote  stock  was  not  denied,  but  expressly  affirmed  In  the  case 
of  Jacob  o.  Barker,  6  Wend.  509. 
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belongs  to  the  trustees  in  whom  the  legal  estate  in  fee 
simple  is  vested,  absolutely  (q)-1 

Illustrations. 

1.  Former  law  as  to  realty  before  August,  1884. —  In  the  leading 
case  of  Burgess  v.  Wheate  (g),  the  settlor  conveyed  real  estate  nnto  and 
to  the  nse  of  trustees,  In  trust  for  herself,  her  heirs  and  assigns,  to  the 
intent  that  she  should  appoint,  and  for  no  other  nse  whatever.  She 
subsequently  died  without  having  appointed,  and  without  heirs;  and  it 
was  held  that,  there  being  holders  of  the  legal  estate  —  namely,  the 
trustees  —  the  crown  could  not  claim  by  escheat,  and  that  the  trustees 
{do  person  remaining  who  could  sue  them  in  equity)  retained,  as  the 
legal  proprietors,  the  beneficial  Interest  also. 

2.  Devise  of  equitable  interest  to  another  set  of  trustees. —  But  if 
the  settlor  in  the  last  case  had  appointed  or  devised  her  equitable  inter- 
est to  C,  in  trust  for  purposes  which  could  not  take  effect,  then  as 
between  the  original  trustees  and  C.  the  latter  would  be  entitled  to  the 
property  as  the  nominee  under  the  will.  The  court  would,  as  between 
those  parties,  only  carry  out  the  testator's  directions,  and  would  not 
Inquire  how  far  the  directions  could  be  executed  in  their  integrity  (r). 

8.  Old  law  applied  to  constructive  trustees. —  The  rule  also  applied 
to  a  constructive  trustee.  Thus,  a  mortgagee  in  fee,  whose  mortgagor 
died  intestate  and  without  heirs,  took  the  property  absolutely,  subject 
to  the  mortgagor's  debts  (*).  Whether  this  would  have  been  the  case 
if  the  mortgagee  had  been  a  mere  equitable  mortgagee  seems  to  be  more 

(9)  Burgess  v.  Wheate,  Ed.  1 177;  and  Re  Lashman,  Moody  v.  Ptnfotd  (1891),  1  Ch. 
258. 

(r)  Onslow  v.  WatUs,  1 M.  ft  G.  606;  and  Bee  Jones  v.  Goodchild,  3  P.  W.  33. 
(«)  Beale  v.  Symonds,  16  B.  406. 

>  ii  — 

1  Trustee's  estate  on  total  failure  of  beneficiaries. — In  Maryland  lands 
held  in  trust  escheat  on  the  death  of  the  beneficiary  without  heirs,  but 
where  the  trustee  brings  ejectment  the  remedy  of  the  defendant  claiming 
under  the  escheat  is  in  equity.  Matthews  v.  Ward,  10  Gill.  &  J.  448.  An 
estate  held  in  trust  may  escheat  when  the  trust  has  expired  and  the 
trustee  has  no  further  active  duties  to  perform.  Commonwealth  v.  Naile, 
88  Pa.  St.  429.  In  that  case  Woodward,  J.,  said  that  before  the  passage 
of  the  Act  of  Parliament  modifying  it,  the  rule  of  the  English  common 
law  appears  to  have  been  that  where  a  cestui  que  trust  died  without  heirs, 
the  trust  did  not  escheat  to  the  crown  so  that  the  lands  could  be  recov- 
ered in  a  court  of  equity  by  the  king,  but  the  trustee  should  hold  the 
lands  for  his  benefit.  The  subject  Is  pretty  well  covered  in  all  of  the 
United  States  by  statutes. 
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-doubtful;  but  it  Is  submitted  that,  on  the  principle  of  Onslow  v.  Wallis, 
the  result  would  have  been  the  same  as  If  he  were  the  legal  mortgagee. 
4.  New  law. —  However,  the  foregoing  illustrations  have  no  applica- 
tion where  the  person  to  whom  the  property  would  have  resulted  has 
died,  without  heirs  and  Intestate,  since  the  14th  August,  1884.  For  by 
the  4th  section  of  the  Intestates'  Estates  Act  of  that  year,  It  is  enacted, 
that  "  from  and  after  the  passing  of  this  act,  where  a  person  dies  with- 
out an  heir  and  Intestate  In  respect  of  any  real  estate  consisting  of  any 
estate  or  Interest,  whether  legal  or  equitable,  in  any  incorporeal  heredita- 
ment, or  of  any  equitable  estate  or  Interest  in  any  corporeal  hereditament, 
whether  devised  or  not  devised  to  trustees  by  the  will  of  such  person, 
the  law  of  escheat  shall  apply,  in  the  same  manner  as  if  the  estate  or 
Interest  above  mentioned  were  a  legal  estate  In  the  same  hereditaments." 


CHAPTER  III. 
The  Trustees'  Duties. 

Art.  84.  Duty  of  Trustee  on  acceptance  of  Trust. 

"    85.  Duty  of  Trustee  to  obey  the  Directions  of  the  Settlement. 

"    86.  Duty  of  Trustee  to  act  impartially  between  the  Beneficiaries. 

"    87.  Duty  of  Trustee  to  sell  Wasting  and  Reversionary  Property. 

"  88.  Duty  of  Trustee,  as  between  Tenant  for  Life  and  Remainder- 
men, in  relation  to  Wasting  and  Reversionary  Property  Pend- 
ing Sale. 

"  89.  Duty  of  Trustee  in  relation  to  the  payment  of  Outgoings  out  of 
Corpus  and  Income  respectively. 

"    40.  Duty  of  Trustee  to  exercise  reasonable  Care. 

"    41.  Duty  of  Trustee  in  relation  to  investment  of  Trust  Funds. 

"  42.  Duty  of  Trustee  to  see  that  he  pays  Trust  Moneys  to  right 
Persons. 

43.  Duty  of  Trustee  not  to  delegate  his  Duties  or  Powers. 

44.  Duty  of  Trustees  to  act  jointly  where  more  than  one. 
"    45.  Duty  of  Trustee  not  to  set  up  jus  tertii. 
"    46.  Duty  of  Trustee  to  act  gratuitously. 
"    47.  Duty  of  Trustee  not  to  traffic  with,  or  profit  by,  the  Trust 

Property. 
48.  Duty  of  Trustee  to  be  ready  with  his  Accounts. 


u 


Article  34. 

Duty  of  Trustee  on  acceptance  of  Tru&t. 

Duty  of  Trustee  on  acceptance  of  Trust. —  A  trustee 

must  acquaint  himself,  as  soon  as  possible,  with  the  nature 

and  circumstances  of  the  trust  property,  obtain,  where 

necessary,  a  transfer  of  the  trust  property  to  himself,  and, 

(218) 
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subject  to  the  provisions  of  the  settlement,  get  in  trust 
money  invested  on  insufficient  or  hazardous  security  (a). 

A  person  who  undertakes  to  act  as  a  trustee,  takes  upon  himself 
serious  and  onerous  duties;  and  when,  as  too  often  happens,  he  adopts  a 
"  policy  of  masterly  inactivity,"  he  entirely  misapprehends  the  nature  of 
the  office  to  which  he  has  been  appointed.  As  Kekewich,  J.,  said,  in 
Hallows  v.  Lloyd  (6),  "What  are  the  duties  of  persons  becoming  new 
trustees  of  a  settlement?  Their  duties  are  quite  onerous  enough,  and  I 
am  not  prepared  to  Increase  them.  I  think  that  when  persons  are  asked 
to  become  new  trustees,  they  are  bound  to  inquire  of  what  the  property 
consists  that  is  proposed  to  be  handed  over  to  them,  and  what  are  the 
trusts.  They  ought  also  to  look  into  the  trust  documents  and  papers,  to 
ascertain  what  notices  appear  among  them  of  incumbrances  and  other 
matters  affecting  the  trust." 

A  trustee  is,  however,  not  liable  for  mere  Ignorance  of  a  material 
fact,  if  he  could  not  have  become  acquainted  with  its  existence  from 
materials  at  his  disposal  (c).  For  trustees  are  not  insurers,  and  their 
conduct  ought  to  be  regarded  with  reference  to  the  facts  and  circum- 
stances existing  at  the  time  when  they  have  to  act,  and  which  are 
known,  or  which  ought  to  be  known,  by  them  at  that  time  (d). 

Illustrations. 

1.  Inquiries  as  to  acts  of  predecessors. —  Thus  a  new  trustee's  first 
duty  is  to  ascertain  that  the  trust  fund  is  properly  Invested,  and  that  his 
predecessors  have  not  committed  breaches  of  trust  which  ought  to  be 
set  right.  For  if,  through  not  inquiring  into  such  matters,  the  trust 
estate  should  suffer,  he  may  be  liable,  although  he  himself  took  no  part, 
and  could  have  taken  no  part,  in  committing  the  original  breaches  of 
trust  (e). 

2.  Must  not  allow  property  to  remain  under  sole  control  of  co- 
trustee.—  A  trustee  who  leaves  the  trust  fund  in  the  sole  name,  or  under 
the  sole  control,  of  his  co-trustee,  will  be  liable  if  it  be  lost  (/). 

8.  Should  invest  money  so  soon  as  possible.—  A  trustee  who  keeps 
money  for  an  unreasonable  length  of  time  without  investing  it,  is  liable 
if  it  be  lost,  however  pure  his  motives  may  have  been  (?). 

(o)  Ex.gr.  in  trade,  Kirkham  v.  Booth,  11  Bea.  278. 

(b)  39  O.  D.  at  p.  691.  Precisely  the  same  duties  are  binding  on  persons  appointed 
original  trustees. 

(e)  Toude  v.  Cloud,  18  Eq.  684. 
(d)  Be  Bunt,  Addison  y.  Topp,  67  L.  T.  96. 
•  («)  Harvey  v.  Otttver,  67  L.  T.  289. 
(/)  Lewis  y.  Nobis,  8  C.  D.  691. 
(g)  MoyU  v.  MoyU,  8  R.  A  M.  710. 
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4.  Effect  of  not  searching  for  notices  of  incumbrances. —  A  new 
trustee  is  liable  to  make  good  moneys  paid  by  him  bona  fide  to  a  bene* 
flciary,  if  the  papers  relating  to  the  trust  comprise  a  notice  of  an  incum- 
brance created  by  that  beneficiary  depriving  him  of  the  right  to  receive 
the  money.  For  if  the  trustee  had  acquainted  himself,  as  he  was  bound 
to  do,  with  the  trust  documents  and  papers,  he  would  have  found  what 
the  true  state  of  the  case  was  (A).  Where,  however,  no  amount  of 
search  would  have  disclosed  the  notice,  the  trustee  would  of  course  not 
be  liable,  as  his  liability  entirely  depends  upon  his  shirking  the  duty  of 
search,  which  the  law  casts  upon  him  (t).  Moreover,  he  is  not  bound  to 
inquire  of  the  old  trustees  whether  they  have  received  notice  of  any 
incumbrances  (j).  Nor  is  he  liable  if  he  honestly,  but  erroneously  (ex. 
gr.  from  forgetfulness),  Informs  an  Intended  Incumbrancer  that  he  has 
no  knowledge  of  any  prior  Incumbrance  (Jfc), 


Article  35. 
Duty  of  Trustee  to  obey  the  Directions  of  the  Settlement. 

Duty  of  Trustee  to  obey  the  Directions  of  the  Settle- 
ment.— A  trustee  must  fulfil  the  purposes  of  the  trust, 
and  obey  the  directions  of  the  settlement,  except  so  far  as 
these  directions  — 

a.  Are  modified  by  the  consent  of  all  the  beneficiaries, 
or  by  the  authority  of  a  competent  court ;  or 

/9.  Are  impracticable,  illegal,  or  manifestly  injurious  to 
the  beneficiaries.1 


(%)  See  Hallow  y.  Lloyd,  39  O.  D.  686. 
(<)  Hallows  v.  Lloyd,  supra. 
(J)  Phippt  y.  Lovearove,  16  Eq.  80. 
(Jfe)  Low  v.  BouverU  (1891),  8  Oh.  82. 


1  Trustee  must  obey  terms  of  settlement. —  A  trustee  cannot  by  deed 
or  otherwise  change  the  nature  of  the  original  trust.  Gates  v.  Hunter, 
18  Mo.  511;  Clark  v.  Magulre,  16  Mo.  802;  Price  v.  Methodist  Church,  4 
Ohio,  515;  Methodist  Church  v.  Wood,  5  Id.  288;  Heth  v.  Richmond  R. 
Co. |  4  Gratt.  482.  Nor  can  he  (except  in  the  case  of  investments  author- 
ized by  statute  or  when  the  permission  of  the  court  is  obtained)  change 
the  character  of  an  Investment  directed  by  the  settlement.    Cornwlse  v. 
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This  is  the  most  important  of  all  the  rules  relating  to  the  duties  of 
trustees.  It  Is  founded  on  common-sense,  and  overshadows  and  modi- 
fies all  other  rules,  which  must  be  read  as  if  they  contained  an  express 
declaration  that  they  are  subject  to  any  provisions  to  the  contrary  con- 
tained in  the  settlement  itself.  As  will  be  seen,  however,  in  articles  56 
and  57,  the  rule  is  subject  to  modification,  if  all  parties  beneficially  in- 
terested are  sul  juris,  and  concur  in  putting  an  end  to  or  amending  the 
trust.  For  the  beneficiaries  collectively,  being  the  only  parties  benefi- 
cially interested,  are  entitled,  at  any  moment,  to  depose  the  trustee,  and 
distribute  the  trust  property  between  themselves  as  they  may  think  fit. 
The  rule  is  also  subject  to  the  power  of  the  court  to  interpose  on  behalf 
of  parties  beneficially  interested,  who  are  not  sui  juris ;  and  of  course, 

Borgum,  2  Ga.  Dec.  15;  Quirk  v.  Fisher,  9  N.  J.  Eq.  802.  Thus  a  trustee 
to  invest  in  land,  cannot  Invest  part  in  land  and  part  in  improvements 
thereon.  Gates  v.  Hunter,  13  Mo.  511.  A  trustee  to  sell  real  estate  can- 
not exchange.  Ringgold  v.  Ringgold,  1  Har.  &  G.  11.  Neither  can  a 
trustee  with  power  to  sell  and  reinvest,  execute  a  mortgage.  Bloomer 
o.  Waldron,  3  Hill,  861;  Green  v.  Clairborne,  88  Va.  386;  5  8.  E.  Rep. 
876.  Nor  a  trustee  to  sell  slaves,  hire  them  out.  Sparker  c.  Kearney,  2 
Jones  Eq.  481.  A  trustee  to  pay  the  grantor's  debts  cannot  pay  subse- 
quent debts.  Miles  v.  Monarch  (Ky.)(  6  8.  W.  Rep.  715.  Nor  where  a 
testator  devises  all  his  land  to  a  trustee  to  pay  debts  specified  and 
also  devises  all  his  land  to  his  children,  can  the  trustee  sell  any  of  the 
land  after  satisfaction  of  the  specified  debts.  Murdock  v.  Johnson,  7 
Coldw.  605.  The  holder  of  the  bare  legal  title  for  the  separate  use  of  a 
married  woman  cannot  execute  a  mortgage.  Leborn  v.  Beckwith  (W. 
Va.),  5  8.  E.  Rep.  450.  Where  a  trustee  is  directed  to  invest  the  surplus 
of  unexpended  income,  He  ta  chargeable  with  failure  to  do'  so,  though  the 
surplus  is  so  small  as  to  be  difficult  of  investment.  McCausland's 
Appeal,  88  Pa.  St.  466.  Where  a  trust  is  for  the  preaching  of  a  certain 
doctrine,  its  application  for  the  preaching  of  any  other  doctrine,  however 
slight  the  difference,  is  a  breach  of  the  trust.  Combe  v.  Brazier,  2 
Desaus.  431.  But  alUer  as  to  the  mere  ecclesiastical  relations  of  the 
church.  Swedenborough  Church  o.  Shivers,  16  N.  J.  Eq.  453;  Presby- 
terian Cong.  v.  Johnson,  1  Watts  A  S.  9.  Where  however  a  trust  is  to 
pay  money  to  a  person  mentally  or  otherwise  incapable  of  using  it  bene- 
ficially, such  as  a  lunatic,  spendthrift,  etc.,  a  literal  compliance  with  the 
direction  of  the  trust  would  be  a  breach  thereof  rather  than  in  compli- 
ance. Gott  v.  Cook,  7  Paige,  521;  Mason  v.  Jones,  2  Barb.  229.  Inno- 
cence of  motive  will  furnish  no  excuse  for  the  trustee's  failure  to  follow 
the  terms  of  the  settlement.  William's  Appeal,  73  Pa.  8t.  249;  Vernon 
t>.  Board  of  Police,  47  Miss.  181 ;  Melick  v.  Voorhees,  24  N.  J.  Eq.  805. 
But  where  the  change  is  made  in  good  faith  and  a  prudent  one,  such  as 
the  conversion  of  a  fluctuating  currency  into  gold,  the  trustee  will  not  be 
held  liable  for  resultant  loss.    Gamble  v.  Gibson,  59  Mo.  585. 
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as  we  have  seen  (!),  It  is  not  binding  upon  a  trustee  where  the  directions 
of  the  settlement  are  illegal.  Another  exception  necessarily  arises 
where  the  directions  of  the  settlement  are  impracticable  (ex.  gr.,  if  it 
directs  an  immediate  sale,  and  no  purchaser  can  be  found).  Lastly,  an 
exception  arises  where  it  would  be  manifestly  injurious  to  the  benefi- 
ciaries to  carry  out  the  directions  contained  in  the  settlement. 

Illustrations. 

1.  Neglect  to  purchase  where  directed  to  do  so. —  If  trustees  are, 
by  the  settlement,  directed  to  call  in  trust  moneys,  and  to  lay  them  out 
on  a  purchase,  and  they  fail  to  do  so,  and  the  fund  is  lost,  they  are  liable 
for  the  loss  so  sustained  (m) . 

2.  Neglect  to  sell,  where  directed. —  So,  if  a  trustee  for  sale  omits 
to  sell  property  when  it  ought  to  be  sold,  and  it  is  afterwards  lost, 
although  without  any  default  on  his  part,  he  is  liable  for  the  loss  which 
would  not  have  happened  had  he  not  failed  in  performing  an  obvious 
duty  (n). 

3.  Direction  to  invest  on  particular  securities. —  So,  where  the 
settlement  orders  trust  funds  to  be  invested  on  particular  securities,  the 
trustees  are  bound  to  invest  in  such  securities  or  in  those  prescribed  by 
statute  (as  to  which,  see  infra,  Article  41).  But  it  would  seem  that  if 
they  are  directed  to  Invest  in  specified  securities  and  none  other,  they 
may  not  now  even  invest  in  the  securities  authorized  by  the  Trustee  Act, 
1893,  s.  1,  the  powers  of  which  are  only  exerciseable  if  not  forbidden  by 
the  settlement.  The  former,  repealed,  statutory  power  contained  no  such 
restriction  (o).1 

(0  Art.  10,  supra. 

(m)  Craven  v.  Craddock,  W.  N.  (1868)  p.  229. 
(»)  St.  §  1269,  n. 

(o)  Be  Wedderburn,  9  C.  D.  112,  decided  on  the  11th  section  of  Lord  St  Leonards* 
Act,  repealed  by  the  Trust  Investment  Act.  1889. 

1  Direction  to  invest.—  A  trustee  investing  in  securities  not  directed 
by  the  settlement  (or  permitted  by  statute  or  order  of  court)  is  liable 
for  any  loss  occurring  thereby.  Womack  v.  Austin,  1  S.  C.  421;  Sanders 
v.  Rogers,  Id.  452;  MacGregor  v.  MacGregor,  9  Iowa  65.  Thus  as  to  a 
trustee  directed  to  invest  in  English  securities  who  invests  in  American 
securities.  Contee  v.  Dawson,  2  Bland.  Ch.  264.  And  of  course  a  total 
failure  to  make  any  investment,  charges  the  trustee  with  the  amount 
thereof  if  lost,  and  with  interest  thereon  commencing  from  the  date  when 
the  direction  to  invest  could  reasonably  have  been  complied  with.  Bar- 
ney v.  Saunders,  16  How.  535;  Clemens  v.  Caldwell,  7  B.  Mon.  171.  For 
a  further  discussion  of  the  trustee's  liability  on  investments,  see  Article 
41,  post. 
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4.  Must  observe  conditions  imposed  on  their  discretionary 
powers. —  So,  where  there  are  any  conditions  attached  to  the  exer- 
cise of  any  of  their  functions,  they  mast  strictly  perform  those  condi- 
tions. As  for  instance,  where  they  are  authorized  to  lend  to  a  husband 
with  the  consent  of  his  wife,  they  cannot  make  the  advance  without  first 
getting  the  required  consent,  even  though  they  subsequently  get  It  (p) . 

5.  So  where  trustees  were  empowered  to  vary  investments  "  with  the 
consent  of  the  tenant  for  life,"  and  they  sold  consols,  and  first  made  an 
Investment  with  such  consent  upon  a  contributory  mortgage  (which  was 
not  an  authorized  security),  and  subsequently  called  the  money  in,  and 
without  such  consent  reinvested  it  upon  a  mortgage  which  was  an 
unauthorized  one,  it  was  held  that,  although  there  was  no  loss  of  capital, 
they  were  nevertheless  bound  to  replace  the  consols  which  had  since  risen 
In  price.  For  they  sold  the  consols  for  the  purpose  of  investing  in  an 
unauthorized  security,  which  was  contrary  to  the  directions  of  the  set- 
tlement; and  then  when  they  realized  that  investment,  they  rein- 
vested the  proceeds  without  the  consent  of  the  tenant  for  life,  which 
was  again  contrary  to  the  directions  of  the  settlement;  so  that  in  both 
transactions  they  disobeyed  the  rule  now  under  consideration,  and 
consequently  committed  breaches  of  trust,  and  were  therefore  bound 
to  place  the  beneficiaries  in  the  same  position  as  they  would  have  occu- 
pied if  no  such  breach  had  been  committed.  In  other  words,  to  replace 
the  consols  which  they  had  wrongly  sold  (g).  As  Fry,  L.  J.,  said:  "  In 
the  first  place  this  is  not  a  case  in  which  the  investment  (i.  e.,  the  first 
Investment)  was  within  the  terms  of  the  trust  at  all.  The  trust  required 
that  it  should  be  Invested  in  the  names  of  the  trustees.  The  Investment 
was  made,  not  only  In  the  names  of  the  trustees,  but  also  of  another  set 
of  trustees  whose  concurrence  was  required  to  every  act  of  the  mortga- 
gees. Therefore  it  did  not  satisfy  those  terms.  ....  The  only 
remaining  question  was  this :  whether  the  investment  of  1879  [the  second 
Investment]  was  an  investment  which  satisfied  the  requirements  of  the 
trust,  because  it  was  argued  for  the  appellants  that  even  if  the  consols 
were  to  be  restored,  they  should  be  restored  as  at  the  date  of  1879,  and 
not  the  year  1887  when  this  action  was  brought.  That  of  course  turns 
on  this  question :  was  the  mortgage  of  1879  one  that  satisfied  the  require- 
ments of  the  trust?  As  the  case  was  presented  to  us,  it  did  not  satisfy 
the  requirements  of  the  trust,  because  it  was  not  shown  that  the  tenant 
for  life  had  given  his  consent." 

6.  Cannot  accelerate  a  trust  for  sale. —  On  the  same  principle,  where 
an  estate  is  given  in  trust  for  A.  for  life,  and  after  his  death  upon  trust 
for  sale,  the  trustees  cannot  sell  during  the  life  of  A.,  even  with  A.'s 

(p)  Bateman  v.  Davit,  3  Mad.  96;  bat  see  Stevens  v.  Robertson*  87  L.  J.,  Ch.  499, 
where  It  was  held  that  a  consent  as  to  the  mode  of  investing  the  trust  fund  might 
be  given,  ex  post  facto. 

(4)  Re  MasHngber,  Clark  v.  Trelawney,  63  L.  T.  296;  and  see  also  Re  Rennison, 
Cutler  v.  Boyd,  60  L.  T.  869. 
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consent,  unless  of  coarse  all  parties  beneficially  Interested  in  remainder 
are  eui  juris  and  consent.  For  the  settlor  has  prescribed  the  time 
at  which  the  sale  is  to  be  made,  and  the  trustees  must  follow  out  his 
direction  (r).  Indeed  it  has  been  held,  that  even  the  court  has  no  juris- 
diction to  order  an  earlier  sale  (0) ;  although,  of  course,  if  the  trust  were 
being  administered  by  the  court,  and  the  court  did  in  point  of  fact  order 
an  earlier  sale,  the  trustee  would  not  be  liable  for  obeying  the  order,  and 
the  purchaser  would  get  a  good  title  under  sect.  70  of  the  Conveyancing 
and  Law  of  Property  Act,  1881.  It  must  also  be  pointed  out  that,  not- 
withstanding such  a  trust,  and  notwithstanding  the  consequent  inability 
of  the  trustees  to  sell  during  the  life  tenancy,  it  is  now  competent  for 
the  tenant  for  life  himself  to  sell,  under  the  provisions  of  the  Settled 
Land  Acts,  1882  to  1890,  and  to  cause  the  purchase-money  to  be  paid  to 
the  trustees,  they  being  (by  virtue  of  their  future  trust  for  sale)  trustees 
for  purposes  of  those  Acts,  under  sect.  16  of  the  Settled  Land  Act,  1890.1 


Article  36. 

Duty  of  Trustee  to  act    impartially    between    the    Bene- 
ficiaries. 

Duty  of  Trustee  to  act  impartially  between  the  Bene- 
ficiaries.—  A  trustee  must  be  impartial  in  the  execution  of 
his  trust,  and  must  not  so  exercise  his  powers  as  to  confer 
an  advantage  on  one  beneficiary  at  the  expense  of  another.1 


(r)  Lccdham  v.  Chaumer,  4K.AJ.  458;  Want  v.  StaWbras,  L.  B.  8  Ex.  175; 
Be  Bryant  and  Bamingham,  44  O.  D.  818;  Be  Read  and  Maodonald,  88  W.  B.  657,  In 
both  of  which  two  latter  cases  the  Court  of  Appeal  held  that  the  purchaser  was  not 
bound  to  complete,  even  although  the  beneficiaries  were  willing  to  oonfirm  the 
sale.    But  see  also  Soper  v.  Arnold,  14  App.  Gas.  429. 

(•)  Johnstone  v.  Baber,  8  B.  888;  Blac&ow  v.  Laws,  2  Ha.  10;  Sumter  v.  G.  W,  Ball. 
Co.,  23  W.  B.  126;  and  Carlyon  y.  Truscott,  20  Bq.  848. 


1  Cannot  accelerate  sales. —  If  the  trust  provides  for  a  sale  after  a 
certain  date,  a  sale  before  that  date  Is  a  breach  of  the  trust.  Isham  o. 
Delaware  R.  Co.,  11  N.  J.  Eq.  227. 

1  Trustees  must  act  fairly  between  beneficiaries.— Though  the 
legislature  authorize  the  sale  of  trust  property  to  discharge  debts,  the 
property  cannot  be  sold  to  discharge  debts  incurred  by  the  trustee  with- 
out authority,  if  therights  of  remaindermen  would  be  prejudiced  thereby. 
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Id  particular,  where  the  capital  of  the  trust  property  is  in 
any  way  augmented,  the  augmentation  accrues  for  the  bene- 


Martin's  Appeal,  22  Pa.  St.  483.  And  thus  where  funds  are  Invested  in 
accordance  with  a  trust  to  A.  for  life  with  remainders  over,  the  security 
of  the  ultimate  beneficiary  must  be  regarded  in  making  the  investment. 
Hepburn  v.  Hepburn,  2  Bradf .  74.  Where  property  is  devised  in  trust 
for  the  benefit  of  H.,  and  in  the  event  of  his  death  during  minority,  then 
to  the  heirs  of  B.,  and  the  will  provides  for  the  expenditure  of  such  por- 
tion of  the  estate  as  may  be  necessary  for  A.'s  support  and  maintenance, 
the  trustee  may  not  deprive  A.  of  a  proper  support,  nor,  on  the  other 
hand,  spend  the  estate  without  reference  to  the  rights  of  B.'s  heirs. 
Curtis  v.  Smith,  6  Blatchf .  587.  A  person  seized  to  his  own  use  for  life, 
remainder  over,  cannot  impair  the  estate  in  remainder.  Aubachon  v. 
Bender,  44  Mo.  660.  Where  property  is  devised  to  a  trustee  to  pay  the 
income  of  a  certain  part  thereof  for  A.'s  support,  with  remainder  over, 
the  trustee  is  liable  for  exceeding  the  limitation  Imposed  upon  his  sup- 
port of  A.  Haydel  v.  Hurk,  5  Mo.  App.  267.  A  testamentary  trustee, 
being  testator's  widow,  holding  land  in  trust  for  the  support  of  herself 
and  children  until  the  youngest  obtains  majority,  with  .power  to  sell  and 
reinvest,  has  no  power  to  erect  permanent  improvements  on  a  vacant  lot, 
to  the  extent  of  four  times  its  value.  Dickinson  v.  Conniff,  65  Ala.  581 . 
In  a  majority  of  Instances  the  duty  of  the  trustee  to  act  fairly 
between  the  beneficiaries  is  presented  in  the  question  whether 
certain  expenses,  losses  or  profits  are  to  be  laid  to  the  prin- 
cipal or  corpus  of  the  fund  (that  is  to  the  account  of  the  remain- 
derman) or  to  the  income  (i,  «.,  to  the  life  tenant).  As  between  prin- 
cipal and  income  (i.  e.  remainderman  and  life  tenant)  the  loss  occasioned 
by  the  government  calling  in  and  paying  off  bonds,  must  be  borne  by  the 
principal.  Farwell  v.  Tweddle,  10  Abb.  N.  Cas.  94.  The  premium  paid 
for  tfn  Instrument  is  chargeable  to  principal,  not  to  income.  Furness' 
Estate,  12  Phlla.  180.  Where  a  trustee  holds  bonds  from  the  settlor  and 
purchases  others  with  trust  funds,  as  between  life  tenants  and  remain- 
dermen— cestui*  que  trust — the  life  tenant  is  entitled  to  the  net  Inter- 
est on  the  bonds  received  from  the  settlor,  or  bought  by  the  trustee 
when  worth  more  than  par,  and  whatever  amount  is  paid  for  accrued 
Interest  on  the  bonds  purchased  is  to  be  retained  from  the  interest  sub- 
sequently received.  Hemenway  v.  Hemenway,  184  Mass.  446.  See  New 
England  Trust  Co.  v.  Eaton,  140  Mass.  582;  Hite  v.  Hlte  (Ky..),  20  S.  W. 
Rep.  778.  Where  a  perpetual  lease  of  coal  mines  is  made  by  a  trustee, 
the  rents  are  income,  not  principal.  Eley's  Appeal,  103  Pa.  St.  800.  As 
to  repairs,  where  discretion  is  conferred  on  the  trustee,  he  may  make 
them  temporary  —  chargeable  to  income  —  or  permanent  —  chargeable  to 
principal.  Veazie  v.  Forsaith,  76  Me.  712.  A  trustee  for  A.'s  benefit  for 
life,  remainder  to  A.'s  children  in  fee,  cannot  bind  A.'s  children  by  an 

15 
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fit  of  all  the  beneficiaries,  and  is  accordingly  to  be  treated 
as  capital,  and  not  as  income  (t).1 

(*)  Be  Barton,  5  Eq.  238;  Re  Boueh,  Sproule  v.  B.y  12  App.  Cas.  886. 


agreement  to  renew  a  lease.  Bergengren  v.  Aldrich,  139  Mass.  259;  29 
N.  E.  Hep.  667.  Insurance  premiums  on  buildings  are  apportionable 
between  the  principal  and  income.  Re  Housman,  4  Dem.  404.  Where 
household  furniture  of  a  trust  estate  is  leased,  a  portion  of  the  Income 
should  be  credited  the  capital  to  cover  depreciation.    Jd. 

Where  the«trustee  makes  valuable  improvements  enhancing  the  income 
lie  may  retain  funds  from  the  increase  of  income  to  repay  the  outlay.  In 
re  Nesmith,  140  N.  T.  609;  85  N.  E.  Rep.  609.  Where  in  a  trust  for  A. 
ior  life,  remainder  over,  a  loss  occurs  on  an  investment,  taxes  on  the 
.security  therefor,  held  by  the  trustee  pending  realization,  are  charge- 
able upon  the  income.  In  re  Tuttle  (N.  J.),  24  Atl.  Rep.  1.  The 
life  tenant  of  a  trust  estate  is  chargeable  on  the  income  for  the  interest 
accruing  on  a  mortgage  during  the  continuance  of  his  estate.  In  re 
Albertson,  113  N.  Y.  434;  21  N.  E.  Rep.  117.  A  further  illustration  of  the 
equality  in  dealing  required  in  dealing  between  beneficiaries  is  found 
in  the  case  of  Hagant  v.  Piatt,  48  N.  J.  Eq.  206;  21  Atl.  Rep.  860;  in 
which  the  loss  on  a  trust  investment  was  apportioned  between  the  life 
tenant  and  remainder  man  in  the  proportion  which  the  principal  sum 
bore  to  the  Interest  due  on  it  at  the  time  the  security  was  realized. 

i  TrusteeB  must  act  fairly  betw/een  the  beneficiaries  —  Augmen- 
tation of  capital. —  Where  a  trustee  forecloses  a  mortgage  and  buys 
the  property  in,  selling  it  subsequently  at  an  advance,  the  profit  belongs 
to  the  principal  and  not  to  the  income.  Parker  v.  Johnson,  87  N.  J.  Eq. 
366;  Farmer's  L.  &  T.  Co.  v.  Hall,  5  Dem.  73.  Thus,  also,  of  profit  on 
the.sale  of  stock.  Whitney  v.  Phoenix,  4  Redf.  180.  And  of  premiums 
received  for  investments.  Pollock's  Case,  3  Redf.  100;  Speakman's 
Appeal,  71  Pa.  St.  25.  As  to  whether  a  dividend  of  corporate  earnings 
is  to  be  treated  as  capital  or  income,  the  rule  in  this  country  differs  from 
that  prevailing  in  England.  According  to  the  English  rule  the  intention 
of  the  corporation  governs.  If  distributed  by  the  corporation  as  divi- 
dend —  no  matter  what  its  quantity  —  it  goes  to  the  life  tenant.  If 
appropriated  to  an  increase  of  the  corporate  assets  it  goes  to  capital. 
In  the  United  States  this  doctrine  prevails  in  Massachusetts,  ^Georgia, 
New  York,  and  the  Supreme  Court  of  the  United  States.  Atkins  v. 
Albree,  12  Allen,  359;  Minot  v.  Paine,  99  Mass.  101 ;  Daland  v.  Williams, 
101  Mass.  571;  Lelaud  v.  Hayden,  101  Mass.  542;  Gifford  v,  Thompson, 
115  Mass.  478;  Rand  v.  Hubbell,  115  Mass.  461;  Hyatt  v.  Allen,  56  N.  Y. 
553;  Williams  v.  Western  Union  Tel.  Co.,  98  N.  Y.  162;  Eernochan's  Case, 
104  N.  Y.  618  (in  effect  overruling  Clarkson  v.  Clarkson,  18  Barb.  646; 
Simpson  v.  Moore,  30  Barb.  637,  and  In   re   Pollock,  3  Redf.   100); 
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Illustrations. 

1.  Powers  of  sale  and  purchase. — Thus,  where  trustees  are 
empowered  to  sell  real  estate  and  to  lay  oat  the  proceeds  In  the  purchase 
of  another  estate,  they  would  not  be  justified  In  selling  to  promote  the 
exclusive  interest  of  the  tenant  for  life;  but  they  must  look  to  the  inten- 
tion of  the  settlement,  and  whether  another  and  better  purchase  is  prac- 
ticable, and  not  merely  probable ;  or  at  all  events  there  must  be  some 
strong  reasons  of  family  prudence  (u). 

2.  Trust  to  raise  debts  by  sale  of  land. —  Conversely,  if  lands  be 
devised  to  trustees  upon  trust  to  sell  for  payment  of  debts,  and  subject 
thereto  upon  trusts  for  diverse  persons  successively,  the  trustees  must 
not  raise  the  money  by  sale  of  the  timber,  for  that  would  be  a  hardship 
on  the  tenant  for  life  (x).1 

(«)  Mortlock  v.  Bvtler,  10  V.  809;  Malum  v.  Stanhope,  clt.  Sag.  Pow.  412. 
(*)  Dovfafv.  fFeUcom&e,  2  Sim.  425. 


Gibbons  v.  Mahon,  186  U.  S.  649;  10  Sup.  Ct.  Rep.  549.  In  other  States 
a  dividend  of  stock  representing  accumulated  earnings  is  treated  as  cap- 
ital, not  income.  Barney  v.  Grow,  50  Conn.  66;  Richardson  v,  Richard- 
son, 75  Me.  570;  Brown's  Petition,  14  R.  I.  871;  Greene  v.  Smith  (R.  I.), 
14  Atl.  Rep.  1081.  The  leading  case  of  Earp's  Appeal,  28  Pa.  St.  868,  con- 
tains the  enunciation  of  what  has  been  called  "the  Pennsylvania  rule," 
whereby  when  a  corporation  has  accumulated  surplus  profits  both  before 
and  after  testator's  death  and  has  issued  new  shares  therefor,  that  part 
of  the  profits  accumulating  in  the  testator's  life-time  is  deemed 
capita],  and  that  part  accumulating  thereafter,  Income.  This  is 
believed  to  be  the  rule  on  this  subject  in  this  country,  with  the  ex- 
ception of  the  States  above  named  as  following  the  English  rule. 
Tan  Doren  v.  Olden,  19  N.  J.  Eq.  176;  Ashhurst  v.  Field,  26  N.  J. 
Eq.  1;  Van  Blarcom  v.  Dager,  4  Stew.  Eq.  788;  Lord  v.  Brooks,  52  N. 
H.  72;  Pierce  v.  Burroughs,  58  N.  H.  802;  Cobb  v.  Fant,  86  S.  C.  1;  14 
8,  E.  Rep.  959.  Earp's  Appeal  was  followed  in  Wiltbank's  Appeal,  64  Pa. 
St.  256,  and  though  some  uncertainty  was  cast  over  the  case  by  Moss' 
Appeal,  88  Pa.  St.  264;  Beadle's  Appeal,  99  Pa.  St.  278,  and  Vinton's 
Appeal,  99  Pa.  St.  484,  the  principle  of  that  case  was  affirmed  with 
emphasis  in  the  recent  cases  of  Appeal  of  Smith  (Pa.  St.),  21  Atl.  Rep. 
488,  and  Merchants'  Fund  Association's  Appeal  (Pa.  St.),  20  Atl.  Rep. 
527. 

1  Sale  of  woodland. —  A  trustee  of  land  in  trust  for  a  married 
woman  for  life,  remainder  to  her  children,  cannot  sell  the  land  for 
reinvestment  on  the  ground  that  it  Is  chiefly  valuable  for  its  timber  and 
yields  no  present  returns.  Troy  v.  Troy,  1  Busb.  Eq.  85.  Whether  the 
sale  of  timber  by  a  life-tenant  would  be  unjust  to  the  remainderman 
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3.  Trustees  should  not  purchase  woodland  estate.  —  Where  money 
is  directed  to  be  laid  out  in  the  purchase  of  land  to  be  settled  on  a  per- 
son for  life,  with  or  without  impeachment  of  waste,  with  remainders 
over,  the  trustees  should  not  purchase  an  estate  with  an  overwhelming 
proportion  of  trees  on  it.  For  if  the  tenant  for  life  be  impeachable  for 
waste,  he  would  lose  the  fruit  of  so  much  as  was  the  value  of  the  timber; 
and  if  he  be  not  impeachable,  he  could  by  felling  the  timber,  possess 
himself  of  a  great  part  of  the  corpus  of  the  trust  property  (y). 

4.  Trustees  should  not  purchase  mining  property  or  advowson.  — 
Under  a  similar  trust  to  the  foregoing,  trustees  should  not  purchase 
mining  property,  nor  an  advowson,  both  of  which  might  give  an  undue 
preference  to  one  beneficiary  (z). 

5.  Choice  of  investments. — Again,  where  trustees  have  a  choice  of 
Investments,  they  must  not  exercise  that  choice  for  the  sole  benefit  of 
the  tenant  for  life  by  investing  upon  a  more  productive  but  less  secure 
property  (a).  And  where  any  change  of  investment  is  to  be  made  with 
the  consent  of  the  tenant  for  life,  and  he  improperly  withholds  his  con- 
sent, the  court  will  compel  him  to  give  it  (b). 

6.  Trustees  must  not  exert  Influence  against  the  interest  of  a  bene- 
ficiary.—  On  the  principle  enunciated  in  the  article  now  under  consider- 
ation, trustees  must  not  threaten  to  exert  their  influence  with  third 
parties  to  the  prejudice  of  one  of  their  beneficiaries,  In  order  to  coerce 
him  into  consenting  to  a  disposition  of  the  trust  property  more  favour- 
able to  another  of  the  beneficiaries  than  would  be  the  case  if  the  settle- 
ment were  strictly  performed.  Thus,  in  Ellis  v.  Barker  (c),  a  testator 
desired  his  trustees  to  give  up  his  farm  to  his  nephew,  the  plaintiff,  if 
the  landlord  would  accept  him  as  tenant;  and  in  that  case  he  bequeathed 
to  him  the  farming  stock.  He  also  gave  some  real  property  to  the  plain* 
tiff,  and  gave  legacies  and  annuities  to  the  plaintiffs  father  and  mother, 
and  sisters,  and  other  persons,  Including  the  trustees.  One  of  the 
trustees  of  the  will  was  Stewart  to  the  landlord.  There  were  hardly  any 
assets  to  pay  the  legacies  and  annuities,  if  the  plaintiff  took  the  farming 
stock;  finding  which  to  be  the  case,  the  trustees  represented  the  matter 
to  the  landlord,  who  left  it  to  their  decision  whether  the  plaintiff 
should  be  accepted  as  tenant.  They  accordingly  refused  to  let  him  be  ac- 
cepted, unless  he  executed  a  deed  making  over  the  devised  real  estate  for 

(y)  Binger*  v.  Lamb,  16  V.  174. 

(*)  Lew.  438. 

(a)  Raby  v.  Bidehalgh,  7  D.  M.,  M.  AG.  104;  and  Stuart  v.  Stuart,  8  B.  430. 

(6)  CotteUo  v.  O'Rourke,  3  Ir.  Sep.  Eq.  172. 

(c)  7  Oh.  App.  104. 


would,  in  this  country,  depend  on  the  circumstances  surrounding  the 
property.  The  reason  for  the  rule  as  stated  in  the  text  would  not  exist 
where,  as  is  often  the  case,  clearing  the  land  of  timber  would  be  the  part 
of  good  husbandry. 
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the  purpose  of  paying  the  legacies  and  annuities.  On  these  facts  it  was 
held,  that  it  was  a  breach  of  trust  on  the  part  of  the  trustees  to  endeavor 
to  induce  the  landlord  to  refuse  his  consent  to  the  plaintiff  having  the 
tenancy  which  the  testator  had,  by  his  will,  expressed  his  wish  for  him 
to  have;  and  that  the  deed,  having  been  obtained  by  means  of  a  breach 
of  trust,  must  be  set  aside ;  and  that  the  trustees,  having  made  the  suit 
necessary,  and  having  hostilely  contested  the  plaintiff's  right  to  relief, 
must  pay  the  costs  of  the  suit. 

7.  Augmentation  of  capital. —  Where  a  company  out  of  a  reserve 
fund  creates  new  capital,  and  allots  it  gratis  among  the  old  shareholders, 
any  shares  so  allotted  to  trustees  will  be  held  by  them  as  capital,  and 
will  not  belong  to  the  person  entitled  to  the  trust  Income  (d).1 

8.  Bonuses. —  So  where  bonuses  are  paid  as  part  of  capital,  they  will 
be  retained  by  the  trustees;  but  where  bonuses  are  mere  expressions  for 
extra  dividends,  this  will  not  be  the  case.  As  Lord  Justice  Fry  said  in 
Be  Bovch,  Sproule  v.  B.  («),  in  a  passage  quoted  with  approval  by  Lord 
flerschell  in  giving  Judgment  on  the  same  case  in  the  House  of 
Lords  (/),  "When  a  testator  or  settlor  directs  or  permits  the  subject 
of  his  disposition  to  remain  as  shares  or  stocks  in  a  company 
which  has  the  power  either  of  distributing  its  profits  as  dividend 
or  of  converting  them  into  capital,  and  the  company  validly  exercises 
this  power,  such  exercise  of  its  power  is  binding  on  all  persons  interested 
under  the  testator  or  settlor  in  the  shares,  and  consequently  what  Is  paid 
by  the  company  as  dividend  goes  to  the  tenant  for  life,  and  what  is  paid 
by  the  company  to  the  shareholder  as  capital,  or  appropriated  as  an  In- 
crease of  the  capital  stock  in  the  concern,  enures  to  the  benefit  of  all 
who  are  Interested  in  the  capital"  (g).  The  bonus  of  a  quarter  per 
cent,  which  was  offered  to  the  holders  of  consols  and  reduced  threes  as 
an  inducement  to  convert  their  holdings  into  new  2|  per  cents.,  was  by 
the  Conversion  Act  specially  declared  to  be  Income  and  not  capital. 

9.  Profit  on  realization  of  investments. — It  need  scarcely  be  pointed 
out  that  where,  on  a  change  of  Investment,  trust  securities  realize  more 
than  was  given  for  them  originally,  the  profit  accrues  to  the  capital,  and 
is  not  considered  as  income  payable  to  the  tenant  for  life.8    In  the  same 

(d)  Re  Bench,  Sproule  v.  B.,  IS  App.  Oas.  885;  Be  Northage,  BttU  v.  Barfitld,  SO  L. 
J.  Cb.  488. 

(e)  29  C.  D.  835,  at  p.  858. 

(/)  12  App.  Cms.  885,  at  p.  245. 

(p)  See  also  Re  Altbury,  Sugden  v.  AUbuty,  45  0.  D.  287;  and  Be  Northage,  j£ZH* 
v.  Barfleld*  60  L.  J.,  Oh.  488,  In  both  of  which  bonuses  were  treated  as  income; 
whereas,  in  Re  Bench,  Sproule  v.  B.t  anpra,  they  were  treated  as  corpus ;  and  conf . 
Re  BTopkint,  18  Bq.  896;  Straker  v.  Wilson,  6  Oh.  App.  508;  JbbeUon  v.  Blam,  1  Kq. 
188;  and  Browne  v.  Collins,  12  Eq.  686. 

1  Augmentation  of  capital. —  See  note,  ante. 

*  Profit  on  sale  of  investments. —  Whitney  v.  Phoenix,  84  Bedf.  180; 
Pollock's  Case,  8  Bedf.  100:  Speakman's  Appeal,  71  Pa.  St.  25. 
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way,  where  trustees  of  a  mortgage  debt  foreclose,  and  subsequently  sell 
the  property  for  more  than  the  debt,  the  balance  is  to  be  held  by  them  as 
an  augmentation  to  the  capital  of  the  trust  fund.1  For  as  any  diminu- 
tion of  the  trust  property  would  have  to  be  borne  by  all  the  beneficiaries, 
and  would  not  fall  on  the  tenant  for  life  only,  so  it  is  only  fair  that  any 
casual  augmentation  should  belong  to  all,  and  not  to  the  life  tenant  only. 

10.  A  testator  gave  his  estate  upon  the  usual  trusts  for  conversion, 
with  power  to  postpone,  and  directed  that,  pending  conversion,  the  in- 

,  come  actually  produced  should  be  treated  as  income.  Part  of  the 
residue  consisted  of  shares  in  a  company  with  SI.  per  share  paid  up. 
The  company  was  reconstructed,  and  the  new  company  paid  9J.  6s.  for 
each  of  the  old  shares.  The  12.  5*.  was  the  proceeds  partly  of  the  regu- 
lar reserve  fund,  and  partly  of  profits  which  the  directors  had  retained  to 
meet  contingencies.  Held,  that  the  right  of  a  tenant  for  life  of  shares  is 
only  to  receivo  dividends  and  bonuses  in  the  shape  of  dividends  declared 
during  his  life,  and  that,  although  the  11.  5*.  was  profits,  it  was  under  the 
circumstances  not  payable  as  income  (A). 

11.  Whether  trustees  oan  safely  pay  the  share  of  one  beneficiary 
before  paying;  the  others. — The  question  sometimes  arises,  whether 
trustees  can  safely  pay  the  share  of  one  beneficiary  who  has  attained  a 
vested  interest  in  possession,  before  paying  the  other  beneficiaries  who 
may  not  have  attained  a  vested  interest,  or  whose  shares,  by  reason  of 
incapacity  or  otherwise,  are  not  presently  payable.  If  he  does  so,  it 
may  happen  that  by  reason  of  subsequent  depreciation  of  securities,  the 
balance  retained  by  the  trustee  may  be  Insufficient  to  pay  the  other  ben- 
eficiaries in  full,  in  which  case  the  first  beneficiary  will  have  got  more 
than  the  others.  It  appears,  however,  to  be  well  settled  that  if,  when 
the  first  payment  was  made,  the  trustees  have,  and  retain  in  their  hands, 
assets,  which,  fairly  valued,  are  sufficient  to  meet  shares  which  are  not 
presently  payable,  but  have  to  be  held  in  trust,  they  are  justified  in  pay- 
ing other  shares  payable  pari  passu  but  payable  at  once,  and  are  not 
liable  if  the  assets  so  retained  should,  in  the  event,  prove  insufficient  to 
pay  the  unpaid  beneficiaries  in  full  (0*  For  the  conduct  of  trustees  is 
regarded  with  reference  to  the  facts  and  circumstances  existing  at  the 
time  when  they  had  to  act,  and  therefore,  if  they  make  the  valuation 
impartially  at  the  time,  they  are  not  liable  for  an  unforeseen  loss. 

12.  Whether  trustees  oan  appropriate  particular  securities  to  an. 
swer  particular  shares  payable  in  futuro. —  The  question  sometimes 
arises  whether  trustees  of  a  will  can  treat  their  trust  as  severable  into 


(ft)  Be  ArmUaffe,  Arnilage  v.  ArmUage,  (1898)  8  Oh.  887. 

(<)  Per  Llndley,  L.  J.,  Re  Bunt,  Addison  v.   Topp%  67  L.  T.  p.  99;  Be  Window* 
Frere  v.  Wtnelaw,  45  O,  D.  249;  and  Fenwiek  v.  Clark,  I  De  G.,  F.  A  J.  340. 


1  Profit  on  sale  of  investment — Foreclosure. —  Parker  v.  Johnson,  87 
N.  J.  Eq.  836;  Farmer's  L.  &  T.  Co.  v.  Hall,  5  Dem.  73. 
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several  trusts,  appropriating  specific  securities  to  each,  or  whether 
they  must  treat  the  trust  property  as  one  undivided  fund,  until 
it  becomes  necessary,  on  the  death  of  a  life  tenant,  to  pay  and 
distribute  his  share  among  his  children.  For  instance,  where  a  testator 
settles  money  either  in  a  specific  sum  or  as  a  share  of  residue 
upon  each  of  his  daughters  for  life,  with  remainder  for  her  children* 
ought  the  trustees  to  treat  the  daughters'  fortunes  as  one  trust,  or 
as  several?  If  a  severance  and  appropriation  of  securities  be  lawful,  it 
may  sometimes  be  convenient,  but,  on  the  other  hand,  the  result  may 
obviously  be,  that  (by  reason  of  the  appreciation  of  one  appropriated  set 
of  securities,  or  the  depreciation  of  another,  or  by  both  such  causes) 
one  family  may  get  less,  and  the  other  more  than  their  due  proportion 
of  the  entire  fund.  Where  the  form  of  the  trust  is  a  trust  of  specific 
sums  (ex.  gr.,  1,0002.  to  be  held  upon  trust  for  a  testator's  daughter  A. 
for  life,  with  remainder  for  her  children  equally,  and  1,0001.  to  be  held 
upon  a  similar  trust  for  his  daughter  B.  and  her  children),  such  appro- 
priation is  not  only  undoubtedly  legitimate,  but  ought  to  be  made  (£). 
So  where  the  form  of  the  trust  is  to  divide  a  testator's  residuary  estate 
between  his  children  equally,  the  daughters'  shares  to  be  retained,  and 
invested  upon  trust  for  them  respectively  for  life,  with  remainder  to  their 
respective  children,  it  is  apprehended  that  if,  when  the  appropriation  is 
made,  the  securities  are  fairly  valued  and  fairly  appropriated,  there  can 
be  no  objection,  and  that  when  once  the  appropriation  is  made,  the  sub- 
sequent depreciation  of  one  appropriated  fund  cannot  be  made  good  out  of 
the  appreciation  of  another.  Where, however,  the  form  of  the  trust  is  such, 
that  no  immediate  severance  into  shares  is  directed  until  a  share  of 
corpus  becomes  distributable,  it  would  appear  to  be  doubtful  whether 
the  authorities  above  referred  to  are  applicable.  In  such  a  case  it  might 
well  be  argued  that  the  settlor's  intention  was,  that  there  should  be  a 
community  of  loss  or  gain  between  the  beneficiaries  who  should  for  the 
time  being  be  entitled  to  the  trust  fund  or  such  part  thereof  as  should 
for  the  time  being  remain  undistributed.  The  point,  however,  does  not 
seem  to  have  been  the  subject  of  judicial  decision,  and  undoubtedly  the 
usual  practice,  both  of  trustees  and  of  the  court  Itself  (In  the  adminis- 
tration of  estates  and  trusts),  has  been  to  make  no  appropriation  in  such 


(*)  Fraeer  v.  Murdoch,  6  App.  Oaa.  896;  Be  Walker,  Walker  v.  Walter,  &  L.  T. 
449.  But  an  appropriation  of  securities  is  only  valid  If  the  appropriated  securities 
were  both  authorised  and  sufficient  at  the  date  of  the  appropriation;  see  Re  Water*, 
W.  N.  18. 
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Article  37. 

Duty    of     Trustee    to    sell     Wasting    and    Reversionary 

Property. 

Duty  of  Trustee  to  sell  Wasting  and  Reversionary 
Property. —  Where  the  trust  is  for  the  benefit  of  several 
persons  in  succession,  and  the  trust  property  is  of  a  wast- 
ing nature,  or  is  a  future  or  reversionary  interest,  the 
trustee  must  convert  the  property  into  property  of  a  per- 
manent and  immediately  profitable  character,  unless: — 

a.  The  settlement  contains  a  direction  or  implication  to 
the  contrary ;  or, 

/?.  The  settlement  confers  a  discretion  on  the  trustee  to 
postpone  such  conversion,  which  he  bona  fide  and  impar- 
tially exercises ;  or, 

y.  The  property  in  question  is  specifically  settled.1 


1  Duty  of  trustee  to  aeU  wasting:  or  reversionary  property. —  Coven- 
hoven  v.  Shuler,  2  Paige,  122 ;  Cairns  v.  Chaubert,  9  Paige,  163;  Marston  o. 
Carter,  12  N.  H.  164;  Kealey  v.  Tappan,  45  N.  H.  243;  Mason  v.  Bank  of 
Commerce,  16  Mo.  App.  275;  90  Mo.  452.  The  rule  is  thus  stated  by 
Sargent,  J.,  in  Kealey  v.  Tappan :  "  Where  a  testator  makes  a  general  gift  of 
his  estate  generally,  to  or  in  trust  for,  any  person  for  life  with  remainder 
over,  so  much  of  the  property  as  is  of  a  perishable  nature  must  be  con- 
verted and  invested  in  permanent  securities  for  the  benefit  of  the  re- 
mainderman and  the  tenant  for  life  shall  have  only  the  income  arising 
therefrom.  The  same  rule  applies  to  articles  quo  ipso  consum  antur, 
when,  instead  of  being  specifically  bequeathed,  are  included  in  such  a  gen- 
eral gift,  of  all,  or  the  residue  of  the  testator's  estate  generally,  to  one 
for  life  with  remainder  over.  But  the  rule  is  different  where  the  bequest 
is  of  specific  articles  to  one  for  life,  with  remainder  over.  There  the 
tenant  for  life  is  entitled  to  the  possession  and  use  of  the  property  and 
should  the  article  be  worn  out,  damaged  or  wholly  destroyed  during  the 
life  estate,  the  remainderman  has  no  remedy."  This  is  a  concise  state- 
ment of  the  doctrine  of  Howe  v.  Earl  of  Dartmouth  referred  to  in  the 
text  of  the  illustration  to  this  article.  The  doctrine  of  that  case  is  fully 
followed  in  the  United  States.  Weeks  v.  Weeks,  5  N.  H.  826;  William- 
Ron  v.  Williamson,  6  Paige,  298;  De  Peyster  v.  Clendenning,  8  Paige,  295; 
Spear  v.  Tlnkham,  2  Barb.  Ch.  211;  Eennard  v.  Kennard,  5  Watts,  108; 
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The  above  rale,  known  as  the  rule  in  Howe  v.  Lord  Dartmouth  (J),  is 
really  only  a  corollary  of  the  principle  stated  in  Article  86,  viz.,  that  the 
trustee  mast  act  impartially  between  the  beneficiaries.  For  if  wasting 
property  (sach  as  leaseholds,  terminable  annuities,  and  the  like)  were 
to  be  retained,  the  tenant  for  life  would  profit  at  the  expense  of  the 
remaindermen;  and  if  reversionary  property  were  not  converted,  the 
remaindermen  would  profit  at  the  expense  of  the  tenant  for  life.  It 
must,  however,  be  borne  in  mind  that  the  rale  is  based  upon  an  Implied 
or  presumed  intention  of  the  settlor,  and  not  upon  any  intention  actually 
expressed  by  him;  and  courts  of  equity  have  consequently  always 
declined  to  apply  the  rule  in  cases  where  the  settlor  has  indicated  an  in- 
tention that  the  property  should  be  enjoyed  in  specie,  though  he  may 
not,  in  a  technical  sense,  have  specifically  said  so.  The  real  question, 
therefore,  in  all  such  cases,  is,  whether  the  settlor  has,  with  sufficient 
distinctness,  indicated  his  intention  that  the  property  should  be  en- 
joyed in  specie  (m) ;  for  the  burden  of  showing  this  lies  upon  the  party 
who  desires  that  the  rule  in  Howe  v.  Lord  Dartmouth  should  not  be 
applied  (n). 

Illustrations. 

1.  Long  annuities. —  Where  a  testator's  residuary  estate  was  settled 
upon  one  for  life,  with  remainders  over,  it  was  held  that  long,  but  ter- 
minable annuities,  which  formed  part  of  it,  ought  to  be  sold,  and  the 
proceeds  Invested  on  permanent  trust  seen ritles  (o). 

2.  Leaseholds. —  A  testator  gave  to  his  wife  the  whole  of  the  interest 
arising  from  his  property,  both  real  and  personal,  during  her  life,  with 
remainders  over.  He  died  possessed  of  leaseholds,  among  other  prop- 
erty. It  was  held  that  the  widow  was  not  entitled  to  retain  the  lease- 
holds, but  that  they  must  be  sold  and  the  proceeds  invested  in  stock. 
The  Vice-Chancellor  (Shadwell)  said:  "As  the  will  stands,  there  is 
nothing,  on  the  face  of  it,  preventing  the  application  of  the  rule  of  law, 
that  perishable  property  must  be  sold  and  converted  into  money,  and 
invested  in  the  funds,  in  order  to  produce  the  same  Interest  to  the 
remainderman  as  was  enjoyed  by  the  tenant  for  life  (p). 

(0  2  W.  A  T.  Lead.  Oas.  362;  and  see  also  Hlnvts  v.  Hinves,  8  Ha.  000;  and  Pick' 
cring  v.  Pickering,  4  M.  A  C.  289. 

(m)  Per  Baggallay,  L.  J.,  Macdonald  v.  Irvine,  8  O.  D.p.  112. 

(n)  Per  James,  L.  J.,  same  case. 

(o)  Ticknorv.  Old,  18  Eq.  422;  Porter  v.  Baddcleyf5  C.  D.  642;  but  contra, 
Wllday  v.  Sandy;  7  Eq.  455,  where,  on  the  construction  of  the  will,  It  w  eld  that 
the  trustees  were  authorized  to  hold  long  annuities. 

(p)  Benn  v.  Dixon,  10  Sim.  686. 

Eichelburgh  v.  Barnetz,  17  Serg.  &  R.  293;  Henderson  v.  Vaulx,  10  Yerg. 
30;  Woods  v.  Sullivan,  1  Swan,  507;  Evans  v.  Inglehart,  6  Gill.  &  J.  171 ; 
Wooten  v.  Burch,  2  Md.  Ch.  190;  Harrison  v.  Foster,  9  Ala.  955. 
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3.  Rule  not  applicable  where  contrary  Intention  expressed.  —  As 
already  stated,  the  rule  la  Howe  v.  Lord  Dartmouth  is  subject  to  any 
contrary  Intention  which  may  be  expressed  or  implied  in  the  settlement. 
Moreover,  It  is  immaterial  whether  the  contrary  intention  Is  imperatively 
expressed,  or  whether  a  discretion  to  convert  or  not  is  expressly  given, 
to  the  trustees;  for  the  court  will  not  interfere  with  a  discretion  ex- 
pressly given,  so  long  as  trustees  exercise  it  In  good  faith  (q).  Thus,  in 
one  case  a  testator  gave  his  residuary  estate,  which  included  several 
leasehold  houses  (held  upon  short  terms),  to  trustees,  upon  trust  to  pay 
the  Income  to  his  wife  for  life,  with  remainder  to  his  grandchildren,  and 
gave  his  trustees  power  to  retain  any  portion  of  his  property  in  the  same  state 
in  which  it  should  be  at  his  decease,  or  to  sell  and  convert  the  same  as 
they  should  think  fit.  It  was  held  that  the  special  power  to  retain 
existing  investments  took  the  c*se  out  of  the  general  rule  as  to  conver- 
sion of  perishable  property,  and  that  the  trustees  were  at  liberty  to 
retain  the  short  leaseholds,  and  any  other  investments  held  by  the 
testator,  for  such  period  as  they  should  think  fit  (r) . 

4.  So,  again,  where  the  testator  devised  wasting  property  to  trustees, 
upon  trust  to  sell  "when  in  their  discretion  they  should  deem  It  ad- 
visable," and  directed  that  the  rents  and  profits  should,  until  sale,  be 
applicable  and  applied  in  the  same  manner  as  the  dividends  or  interests 
to  arise  from  the  Investment  of  the  sale  moneys,  it  was  held  that  the 
trustees  were  not  bound  to  sell  until  they  deemed  meet  («). 

5.  Rule  not  applicable  where  impliedly  negatived. —  The  above 
cases  are  instances  of  an  express  intention  that  the  trustees  should  have 
a  discretion ;  but  the  same  result  will  follow  where  that  intention  can  be 
implied.  Thus,  a  testator,  after  a  specific  bequest,  gave  all  his  resid- 
uary estate,  both  real  and  personal,  to  trustees  (whom  he  also  appointed 
executors),  upon  trust,  as  soon  as  conveniently  might  be  after  his  death, 
to  sell  so  much  and  such  part  thereof  as  they  might  think  necessary  for 
paying  all  his  mortgage  and  other  debts  and  funeral  and  testamentary  ex- 
penses. He  also  directed  the  trustees,  out  of  the  moneys  to  arise  from 
such  sale  and  other  his  residuary  estate,  to  pay  debts,  funeral  and  testa- 
mentary expenses,  and  to  Invest  the  balance,  and  to  stand  possessed  of 
such  investments,  and  all  other  his  residuary  estate  and  the  income 
thereof,  upon  trust  for  several  persons  successively  for  their  respective 
lives,  with  remainders  over.  Part  of  the  testator's  estate  consisted  of 
leaseholds  which  were  subject  to  a  mortgage.  Shortly  after  his  death, 
this  mortgage  was  paid  off  by  the  trustees,  and  the  leaseholds  retained 
unsold.  On  this  state  of  facts  it  was  held,  that,  on  the  construction  of 
the  will,  the  trustees  had  a  discretion  as  to  what  part  of  the  testator's 


(q)  Oisborne  v.  Oisborne,  2  App.  Oa.  800;  Tabor  v.  Crooks,  10  C.  D.  278. 
(r)  Gray  v.  Siggers,  15  O.  D.  74. 

(*)  Miller  v.  Miller,  13  Eq.  263;  and  see  also  Thwrsby  v.  Thnrsby,  19  Bq.  896;  and 
Chancellor  v.  Brown,  26  O.  D.  42,  where  the  property  consisted  of  a  business. 
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estate  should  be  converted,  and  that  the  court  could  not  Interfere  with 
snch  discretion  (Q. 

6.  So  it  has  been  held  that  an  express  direction  for  sale  at  a  particular 
period,  indicates  an  intention  that  there  should  be  no  previous  sale  (u) ; 
and  a  similar  view  has  been  taken  of  a  direction  to  divide  property  after 
the  death  of  the  life  tenant  (as).  And  so,  In  some  cases,  it  has  been 
decided  that  a  trust  to  pay  rent*  to  the  tenant  for  life,  where  the  testator 
has  only  leaseholds  (y),  or  a  direction  that  the  trustees  should  give  a 
power  of  attorney  to  the  life  tenant  to  receive  the  income  (*),  is  a  suffi- 
cient Indication  of  a  contrary  intention  to  take  the  case  oat  of  the  general 
rale. 

7.  A  testator  gave  his  residuary  estate  to  trustees  in  trust  to  convert 
into  money  such  parts  thereof  as  should  not  at  his  decease  consist  of 
money,  or  be  invested  in  any  of  the  public  funds  or  government  securities^ 
and  to  Invest  the  same  in  such  public  funds  or  government  securities  a* 
to  them  should  seem  most  advantageous,  and  to  pay  the  Interest,  divi- 
dends, and  annual  proceeds  of  such  residue  to  his  children  in  equal 
shares  for  their  lives,  and  after  their  deaths  upon  other  trusts.  On  the 
construction  of  these  words  it  was  held,  that  long  annuities,  of  which  the 
testator  died  possessed,  fell  within  the  exception  of  public  funds  or 
government  securities,  and  ought  not  to  be  converted  (a).  On  the  other 
hand,  in  Tickner  v.  Old  (&),  where  the  direction  was  to  convert  the  resi- 
due and  invest  in  government  or  real  securities,  with  power  to  continue 
invested  any  government  stocks  or  real  securities  of  which  the  testator 
might  die  possessed,  it  was  held  that  government  securities  meant  only 
snch  as  were  of  a  permanent  character,  and  that  long  annuities  onght  to 
be  converted.  It  will  be  perceived  that  it  is  not  easy  to  distinguish  these 
two  cases,  which  convey  a  warning  to  the  practitioner  how  extremely 
dangerous  it  is  to  advise  trustees  to  act  upon  implied  intentions,  either 
one  way  or  the  other,  without  taking  the  opinion  of  the  court  on 
originating  summons. 

8.  Property  given  specifically. —  Although  the  mere  absence  of  a  direc- 
tion to  convert  wasting  property  has  never  been  construed  to  mean  that  it 
shonid  be  enjoyed  in  specie,  yet,  where  such  property  is  given  specifically 
in  the  strict  sense  of  the  term,  i. «.,  where  it  is  expressly  referred  to,  the 
rule  has  no  application.  For  in  such  cases,  in  the  absence  of  express 
direction,  the  presumption  is,  that  the  testator,  by  naming  the  specific 
property,  Intended  that  it  should  be  enjoyed  in  the  shape  in  which  he  left 
it.    If,  therefore,  a  testator  bequeaths  specific  leaseholds  in  trust  for 

(!)  Be  Sewed,  11  Eq.  80. 

(«)  Alcock  v.  £faper,2M.  AK.687;  Daniel  v.  Warn*,  2  Y.  A  O.  O.  0. 890. 
(a?)  Collins  v.  CoWtu,  8  M.  A  K.  708. 

(y)  Qoodenough  v.  Trtmamondo,  3  B.  519;  Ca/t  v.  Bent,  5  Ha.  88;    VacheU  v 
£o6erti,32B.  140. 

(*)  NeviU*  v.  Fortescme,  16  Sim.  888. 

(a)  WUday  v.  Sandys,  7  Eq.  486. 

(&)  18  Eq.  422;  and  see  also  Porter  v«  BaddeUy,  5  0.  D.  642. 
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persons  successively,  it  will  not  be  the  duty  of  the  trustees  to  sell  them 
and  invest  the  proceeds  on  permanent  investments;  but  they  must  pay 
the  entire  rents  to  the  first  taker,  notwithstandng  that,  by  reason  of  the 
terminable  nature  of  the  property,  the  ultimate  remaindermen  may  be 
disappointed  (c).  This  distinction  between  specific  trust  bequests 
and  residuary  trust  bequests  is  well  exemplified  by  the  case  of 
Macdonald  v.  Irvine  (d).  There  a  testator,  being  possessed  of  (among 
other  things)  a  leasehold  house  held  for  lives,  and  a  policy  for  3, 000 J. 
on  one  of  the  lives,  gave  the  leasehold  house  and  the  policy  to  J.  M.9 
and  the  residue  of  his  estate  to  A.  L.  After  making  this  will  he  married 
and,  by  a  codicil,  gave  to  his  wife  for  her  life  the  income,  dividends, 
and  annual  proceeds  of  his  entire  estate,  and  postponed  the  payment  of 
all  legacies  and  the  distribution  of  all  estates  vested  in  him  till  after  her 
death;  and  subject  thereto,  he  confirmed  his  will.  It  was  held  that  the 
gift  of  the  leasehold  house  and  policy  to  J.  M.  being  specific,  the  inten- 
tion of  the  testator  was,  that  they  were  to  be  enjoyed  in  specie ;  but  that 
with  regard  to  his  residuary  estate  (which  comprised  other  wasting 
property),  the  rule  In  Mowe  v.  Lord  Dartmouth  must  be  applied  («). 


Article  38. 

Duty  of  Trustee  as  between  Tenant  for  Life  and  Re- 
mainderman in  Relation  to  Property  which  ought  to  be 
converted. 

Duty  of  Trustee  as  between  Tenant  for  Life  and  Re- 
mainderman in  Relation  to  Property  which  ought  to  be 
converted.  —  Where  property  ought  to  be  converted  (either 
by  express  direction  or  under  Article  37),  aud  the  proceeds 
invested,  the  tenant  for  life  is,  pending  such  conversion, 
entitled  to  receive  either  the  whole  or  some  part  of  income- 
bearing  property,  and  to  be  credited  with  income  in  respect 
of  reversionary  property,  in  accordance  with  the  following 
rules,  viz. :  — 

a.  He  is  entitled  to  the  whole  income  of  income-bearing 
property  if  the  settlement  so  directs  or  implies  (/). 

(c)  Re  Beaufoy,  1  Sm.  AGiff.  20. 

{d)  8  0.  D.  10k 

(c)  Baggallay,  L.  J.,  diss. 

(/)  See  Re  Sheldon,  Nixon  v.  Sheldon,  89 C.  D.  50;  Re  Thomast  Woody.  Thawuu* 
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ft.  Where  the  property  is  of  a  wasting  nature  (and,  *em- 
ble,  even  where  it  is  not),  if  there  is  no  express  power  to 
postpone  conversion,  but  the  property  cannot  be  sold,  he 
is  only  entitled  to  such  interest  as  would  be  produced  if 
the  property  were  actually  sold,  and  the  proceeds  invested 
in  trust  securities.  If,  however,  there  is  an  express  power 
to  postpone  conversion  until  a  suitable  opportunity  occurs, 
he  is  entitled  to  interest  after  the  rate  of  4  per  cent,  per 
annum  (g). 

y.  Where  the  property  is  of  a  reversionary  nature,  he  is 
entitled,  when  it  falls  in,  to  a  proportionate  part  of  the 
capital,  representing  4  per  cent,  compound  interest  (with 
yearly  rents  )  on  the  true  actuarial  value  of  the  property  at 
the  testator's  death,  calculated  on  the  assumption  that  the 
actual  date  when  the  property  fell  into  possession  could 
have  been  then  predicted  with  certainty  (A). 

3.  Where  the  trustees  are  mortgagees  in  possession  of 
property  which  is  believed  to  be  an  insufficient  security,  then, 
pending  realization,  the  income,  less  4  per  cent.,  is  to  be 
treated  as  capital,  and  the  4  per  cent,  as  income.  But 
upon  complete  realization  of  an  insufficient  security,  the 
money  realized,  plus  the  income  received  by  the  tenant 
for  life,  must  be  divided  between  tenant  for  life  and 
remaindermen  in  the  proportion  of  the  sums  which  ought 
to  have  been  received  for  income  and  capital  respectively 
if  no  default  had  been  made;  the  tenant  for  life  giving 
credit  for  what  he  has  actually  received  (t).1 

(1891)  8  Oh.  482.    Where  the  property  Is  of  a  non- wasting  nature,  the  Court  will 
aeeept  very  slight  evidence  of  implied  intention. 

(?)  Brown  T.  GeUatly,  2  Oh.  App.  751. 

(ft)  Re  Earl  of  Chesterfield,  24  O.  D.  648. 

(0  Be  Godden,  Teaffuev.  Fox,  (1898)  1  Oh.  292. 

1  Income  aa  between  Ufe  tenant  and  remainderman. —  The  doctrine 
of  conversion  occupies  a  position  of  much  more  practical  importance 
in  England  than  in  this  country.  See  Pomeroy  Eq.  Jur.,  §  1169,  note. 
Bat  the  theory  of  the  doctrine  as  it  exists  in  England  is  without  doubt 
the  accepted  law  of  the  tribunals  of  the  United  States.    In  Corle  v. 
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This  article  is  a  farther  corollary  of  Art.  86,  and  the  main  principle  of 
it  forms  the  second  part  of  the  rale  in  Howe  v.  Lord  Dartmouth,  viz., 

Monkhoase,  47  N.  J.  Eq.  78,  the  chancellor,  upon  the  question  whether  a 
legatee  had  the  right  under  a  will  to  use  personal  property  in  specie,  as 
distinguished  from  the  interest  on  the  money  which  might  be  produced 
from  their  sale,  said :  "  This  is  a  question  which  must  be  decided  by 
the  testator's  intention.  His  Intention  controls,  and  is  the  law  by  which 
the  rights  of  the  parties  must  be  determined.  There  can  be  no  doubt 
that  where  goods  and  chattels  are  given  generally,  or  as  a  residue  of 
personal  estate,  to  two  persons,  to  be  enjoyed  in  succession,  one  to  have 
the  use  during  life  and  the  other  to  take  in  remainder  on  the  death  of 
the  life-tenant,  that  the  remainderman  has  a  right  to  have  the  property, 
without  unreasonable  delay,  converted  into  money  and  the  money 
invested,  so  that  the  principal  may  be  made  secure  to  him  on  the  death 
•of  the  life-tenant,  and  that  the  life-tenant  may  have  the  use  of  the  prin- 
cipal during  his  life.  This  is  the  general  rule  but  courts  depart  from  it 
whenever  it  appears  that  the  testator  meant  that  the  life-tenant  should 
enjoy  the  property  in  specie."  See  in  support  of  the  above  Adminis- 
trator of  Ackerman  v.  Executor  of  Vreeland,  14  N.  J.  Eq.  28;  Executor 
-of  Bowe  v.  White,  16  N.  J.  Eq.  411;  Howard  v.  Executors  of  Howard,  16 
N.  J.  Eq.  486;  Patterson  v.  Devlin,  1  McMnllan,  459;  Covenhwen  v. 
Shuler,  2  Paige,  122;  Spear  v.  Tinkham,  2  Barb.  Ch.  211;  Clark  9. 
Clark,  8  Paige,  152;  Cairns  v.  Chanbert,  9  Paige,  162.  In  the  last  case 
the  testator  had  devised  to  his  wife  the  rents  and  profits  of  his  real 
estate  and  the  income  of  his  personal  property  to  his  widow  for  life,  and 
thereafter  acquired  the  right  to  the  profits  of  a  toll  bridge  for  a  term  of 
years.  The  testator's  wife  as  the  executrix  Of  her  husband's  will  ex- 
pended money  in  the  improvement  of  the  toll  bridge  and  the  case  came 
up  before  the  chancellor  on  an  appeal  by  the  residuary  legatee  from  an 
allowance  to  the  executrix  on  account  of  the  expenses  of  said  improve- 
ment. The  Chancellor  said:  " Counsel  for  both  parties  in  this  case 
appear  to  have  acted  on  the  supposition  that  Mrs.  Chanbert  (testator's 
wife  and  executrix)  was  entitled  to  the  whole  income  of  the  bridge 
property.  *  *  *  Both  parties  are  wrong,  however,  in  supposing  that 
the  widow  was  entitled  to  the  whole  income  of  the  bridge  property  in  the 
situation  in  which  it  was  at  the  time  of  the  testator's  death,  instead  of  the 
interest  or  income  of  the  capital  which  that  part  of  his  property  would  have 
produced  by  an  actual  sale  thereof,  and  the  investment  of  the  proceeds 
of  such  sale  in  permanent  securities.  As  the  bridge  was  not  in  exist- 
ence, nor  in  the  contemplation  of  the  testator,  at  the  time  of  making  his 
will,  upon  no  principle  of  construction  can  this  be  considered  as  a 
specific  bequest  of  successive  life  estates,  in  this  particular  property. 
The  case,  therefore,  falls  within  the  general  principle  that  where  an 
estate  for  life  or  any  interest  short  of  the  absolute  ownership,  is  given  in 
the  general  residue  of  the  testator's  personal  estate,  terms  for  years,  and 
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that,  primi  facie,  pending  a  conversion  which  ought  to  be  made,  the 
tenant  for  life  is  entitled  to  the  income  which  would  be  produced  by  the 

other  perishable  funds  or  property  which  may  be  consumed  in  the  using, 
are  to  be  converted  and  Invested  in  such  a  way  as  to  produce  a  permanent 
capital,  the  income  or  interest  of  which  permanent  capital  alone  is  to  go 
to  the  owner  of  the  life  estate,  or  other  particular  estate  in  the  testator's 
residuary  personal  property.  The  expenditure  in  completing  the  toll 
house  and  barn  may  therefore  be  considered  as  properly  expended  upon 
this  portion  of  the  personal  estate,  to  carry  into  effect  the  intention  of 
the  testator.  The  bridge  and  franchise,  including  the  improvements 
upon  the  toll  house  and  barn,  should  be  valued  together  at  what  they 
were  worth  in  cash  immediately  after  the  testator's  death;  and  the  execu- 
trix should  be  allowed  the  interest  on  that  amount,  out  of  the  tolls  or 
income  exclusive  of  taxes,  for  life,  or  until  the  property  Is  actually  sold. 
And  the  residue  of  the  income  must  be  accounted  for  by  her,  and  added 
to  the  capital  of  the  fund  and  accumulated;  so  as  to  place  those  who  are 
interested  in  the  remainder  in  the  same  situation  as  if  the  bridge  property 
and  expenditures  thereon  had  been  sold  and  converted  into  a  permanent 
capital  within  the  year  after  the  death  of  the  testator."  In  this  case  the 
value  of  the  bridge  property  lay  largely  In  the  franchise  which  was 
limited  to  a  term  of  years.  And  thus  in  the  face  of  a  constantly  decreas- 
ing value  of  the  property  Itself  the  necessity  and  equity  of  the  court's 
ruling  is  well  illustrated. 

As  to  real  estate  a  bequest  or  devise  thereof  for  life  with  remainder 
over  is  always  to  be  treated  as  a  specific  devise,  and  therefore  the  life 
tenant  is  entitled  to  possession,  use  and  income  during  life.  Healey  v. 
Toppan,  45  N.  H.  243. 

In  the  case  of  Healey  v.  Toppan  just  cited,  there  was  a  general 
residuary  bequest  which  included  shipping  appraised  at  $30,000.  The 
profits  of  the  same  for  a  period  of  eighteen  months  during  the  settlement 
amounted  to  9 18,000  or  about  40  per  cent  per  year.  The  court  held  that 
the  tenant  for  life  was  not  entitled  to  the  whole  of  the  profits  but  that 
the  same  was  together  with  the  proceeds  of  the  shipping  when  sold,  to 
be  treated  as  capital,  and  invested,  after  paying  the  life  tenant  a  reason- 
able amount  as  Interest  on  said  sum  during  the  process  of  administra- 
tion. In  that  case  the  court  also  considered  the  question  as  to  the  date 
from  which  the  life  tenant  of  a  residuary  fund  was  entitled  to  interest 
upon  the  clear  residue.  And  quoting  from  Williamson  v.  Williamson,  6 
Paige,  298,  the  court  arrived  at  the  conclusion  that  "  in  the  bequest  of  a 
life  estate  in  a  residuary  fund,  and  where  no  time  is  prescribed  in  the 
will  for  the  commencement  of  the  interest  or  the  enjoyment  of  the  use 
or  Income  of  such  residue,  the  legatee  for  life  is  entitled  to  the  Interest 
or  Income  of  the  clear  residue,  as  afterwards  ascertained,  to  be  computed 
from  the  time  of  the  death  of  the  testator." 

In  Harrison  v.  Foster,  9  Ala.  965,  the  testator  bequeathed  stock  and 
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proceeds  of  the  conversion,  If  It  were  made,  and  nothing  more.  The 
rale  is,  like  so  many  equitable  rules,  founded  on  the  maxim  that  equity 
regards  that  as  done  which  ought  to  be  done,  and  consequently  has  no 
application  where,  on  the  true  construction  of  the  settlement,  the  wast- 
ing or  reversionary  property  is  not  to  be  converted ;  nor  does  it  apply 
where  the  trustees  have  a  discretion  in  the  matter,  and  it  appears  to  have 
been  intended  that,  until  conversion,  the  income  should  be  enjoyed  in 
specie.  Where,  on  the  other  hand,  there  is  merely  a  power  to  postpone 
conversion  for  the  purpose  of  selling  the  property  to  the  best  advantage,  and 
no  intention  is  Indicated  that  the  power  is  inserted  for  the  benefit  of  the 
tenant  for  life  as  against  the  remainderman,  the  rule  applies.  However, 
unless  the  settlement  is  very  explicit,  trustees  should  always  be  advised 
to  take  the  opinion  of  the  court  before  paying  Income  to  a  tenant  for  life 
in  specie. 

Illustrations. 

1.  Settlement  directing  that  income  is  to  be  enjoyed  in  specie. — 
Where  a  testator  devised  his  brickfield  (which  was,  of  course,  property 
of  a  wasting  nature)  to  trustees  upon  trust  to  sell  when,  in  their  discre- 
tion, it  might  seem  advisable,  and  directed  that  the  rents  and  profits 
should,  until  sale,  be  considered  as  part  of  his  personal  estate,  and  be 
applicable  and  applied  in  the  same  manner  as  the  dividends  or  interest  to 
arise  from  the  investments  of  the  sale  money 8 f  it  was  held  that  the  tenant 
for  life  was  entitled  to  the  whole  of  the  royalties  paid  by  tenants  of  the 
brickfield,  although  the  trustees  did  not  sell  the  property  for  ten  years  (j) . 
If,  however,  the  italicized  words  had  not  been  inserted  in  the  will,  it 
seems  plain  that  the  power  to  postpone  conversion  would  not  of  itself 
have  authorized  the  payment  of  the  whole  of  the  royalties  to  the  tenant 
for  life.  For,  in  that  case,  the  inference  would  have  been,  that  the  power 
to  postpone  conversion  was  for  the  purpose  of  efficiently  selling  the 

(J)  Miller  v.  MiUer,  13  Kq.  283;  and  see  also  Thurtby  v.  7%«rtfry,  19  Eq.  395, 
where  .the  whole  of  colliery  royalties  were  held  to  be  payable  to  the  tenant  for  life. 

other  perishable  property  to  his  wife  for  life  with  remainder  over,  first 
directing  a  sale  of  as  much  thereof  as  should  be  required  to  pay  his 
debts.  All  that  remained  after  said  sale  was  given  to  the  wife  for  life 
**  to  use  in  any  necessary  or  lawful  way,  to  dispose  of  it  for  her  conve- 
nience or  for  her  necessary  use."  The  court  held  that  in  that  case  the 
Implied  direction  for  a  sale  required  by  the  rule  in  Howe  v.  Dartmouth, 
was  qualified  by  the  intention  of  the  testator  expressed  in  the  will,  and 
that  therefore  the  wife's  executor  was  accountable  only  for  the  uncon- 
sumed  remnant.  See  also  for  cases  where  the  testator's  expressed 
intention  was  held  to  negative  the  implied  direction  for  sale  Evans  v. 
Iglehart,  6  Gill.  &  J.  171 ;  Woods  v.  Sullivan,  1  Swan,  607;  Henderson  v. 
Vaux,  10  Yerg.  80.    See  also  note,  Article  86,  ante. 
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estate,  and  not  for  the  benefit  of  the  tenant  for  life  (k) .  The  question  is, 
in  short,  one  of  construction  in  all  these  cases,  viz.,  whether  the  testator 
intended  that  the  power  to  postpone  should  be  exercised  for  the  benefit 
of  the  tenant  for  life,  or  merely  for  the  more  convenient  realization  of 
the  estate. 

2.  Settlement  implying  that  Income  is  to  be  enjoyed  in  specie.— 
A  testator  empowered  his  trustees,  at  their  discretion,  to  continue  all  or 
any  part  of  his  personal  estate  in  the  state  of  Investment  in  or  upon 
which  the  same  should  be  at  his  death,  or  otherwise  to  convert  the  same, 
and  to  invest  the  proceeds  in  the  names  of  the  trustees  in  certain  speci- 
fied sureties.  At  the  death  of  the  testator,  part  of  his  personal  estate 
consisted  of  securities  not  specifically  authorized.  In  an  action  for  the 
administration  of  the  estate,  the  chief  clerk  found  that  some  of  the 
securities  were  proper  to  be  continued,  and  that  others  were  proper  to 
be  called  in.  Held,  that  the  tenants  for  life  were  entitled  to  receive  in 
specie  the  income  of  those  securities  which  were  retained  (J).  It  will  be 
perceived  that  the  testator  authorized  the  continuance  of  securities  and 
not  merely  the  postponement  of  their  conversion,  otherwise  it  is  con- 
ceived that  the  decision  might  have  been  different. 

8.  Another  good  example  of  an  implied  intention  that  income  should, 
pending  conversion,  be  enjoyed  in  specie,  is  afforded  by  the  recent  case 
of  Be  Thomas,  Wood  v.  Thomas  (m).  There  a  testator  gave  his  residu. 
ary  estate  to  trustees  upon  trust  for  conversion  and  investment  of  the 
proceeds  in  specified  securities,  with  power  to  tbe  trustees  in  their 
absolute  discretion  to  retain  any  securities  or  property  belonging  to  him 
at  his  death,  unconverted,  for  such  period  as  they  should  think  fit,  and 
declared  that  they  should  stand  possessed  of  "  the  stocks,  funds,  shares, 
and  securities  for  the  time  being  constituting  or  representing  the  resid- 
uary personal  estate  and  effects  thereinbefore  bequeathed,  and  of  the 
income  thereof,"  upon  trust  to  pay  the  income  to  certain  persons  for  life 
with  remainders  over.  The  estate  comprised  certain  American  bonds, 
which  were  not  included  among  the  securities  authorized  by  the  will  as 
investments,  but  were  retained  by  the  trustees  in  exercise  of  the  dis- 
cretion given  to  them.  These  bonds,  which  bore  6  per  cent,  interest, 
were  redeemable  at  par  at  a  future  date,  and  their  market  value  was 
considerably  above  par.  Held,  that,  on  tbe  true  construction  of  the 
will,  the  tenants  for  life  were  entitled  to  the  whole  income  of  the  bonds 
in  specie.  In  giving  judgment,  Mr.  Justice  Kekewich  made  the  follow- 
ing remarks,  which  very  lucidly  set  forth  the  law  on  the  subject.  His 
Lordship  said:  "I  am  not  prepared  to  hold,  that,  where  there  is  a 
direction  for  conversion  of  personal  estate,  followed  by  a  power  of 
retention  of  existing  securities  in  the  absolute  discretion  of  the  trustees, 

(*)  Be  Carter,  41  W.  R.  140;  Brown  v.  GeUatly,  3  Oh.  App.  751. 
(I)  Be  Sheldon*  Nixon  v.  Sheldon,  89  O.  D.  A0;  and  see  also  as  to  rants  of  lease- 
holds, Gray  v.  Sigger»9  15  O.  D.  74. 

(m)  (1891)  8  Ch.  482. 
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and  then  there  are  trusts  for  tenants  for  life,  and  afterwards  for  remain- 
dermen, the  power  of  retention  necessarily  gives  the  tenants  for  life  the 
enjoyment  in  specie  of  the  securities  retained  by  the  trustees  in  the 
exercise  of  their  discretion.  I  believe  that  so  to  hold  would  be  against 
the  law  as  laid  down  in  many  cases  and  many  text-books,  and  against 
the  practice  of  conveyancers,  who,  I  believe,  have  invariably  provided 
for  the  rents  and  profits  of  property  given  in  trust  for  sale  being  paid 
to  the  tenant  for  life  where  that  was  intended ;  and  I  think  that  no  such 
doctrine  receives  any  support  from  the  decisions  of  Mr.  Justice  North-in 
Be  Sheldon  (n),  and  Lord  Cairns  in  Brown  v.  Gellatly  (o).  I  do  not 
think  either  Mr.  Justice  North  or  Lord  Cairns  intended  to  decide,  or  did 
decide,  any  abstract  question  of  the  kind.  But  I  have  no  doubt  that 
one  looks  out  with  an  expectant  eye  for  a  direction  that  the  tenant  for 
life  shall  receive  the  income  when  there  is  an  express  direction  to  the 
trustees  to  retain  securities,  or  any  indication  of  the  testator's  intention 
that  they  shall  retain  indefinitely  for  so  long  as  they  may  think  fit." 

4.  Realty  was  settled  upon  trust  to  sell  and  invest  the  proceeds,  and 
to  pay  the  dividends  to  B.  for  life,  with  certain  limitations  over  after  his 
death.  There  was  no  direction  as  to  payment  of  the  intermediate  rents 
pending  sale.  The  land  was  sold  without  undue  delay,  but,  pending  the 
sale,  the  rents  produced  more  than  4  per  cent  per  annum  on  the  amount 
realized  on  the  sale.  On  these  facts  it  was  held  by  Kekewich,  J.,  that, 
notwithstanding  the  absence  of  any  power  to  postpone  the  sale,  or  any 
direction  as  to  the  interim  rents,  the  whole  rents  belonged  to  B.  the 
tenant  for  life  (p).  His  Lordship  carefully  rested  his  judgment  upon 
implied  intention,  and  not  upon  any  rule  of  law  differentiating  real  estate 
which  ought  to  be  converted,  from  personal  estate  subject  to  a  like 
trust.  It  is,  however,  difficult  to  understand  how  any  such  implied 
intention  was  found  in  this  case,  apart  from  the  obvious  convenience  of 
the  decision ;  and  if  convenience  is  to  be  the  test  of  intention,  it  would 
seem  to  follow  that  such  intention  should  be  implied  In  every  case  where 
land  is  directed  to  be  sold,  unless  the  contrary  is  expressed.  In  other 
words,  that  the  onus  of  proving  intention  in  the  case  of  land  Is  reversed, 
and  shifted  from  the  shoulders  of  the  tenant  for  life  to  those  of  the 
remaindermen.  The  learned  judge  was  also  careful  to  limit  the  extent 
of  his  judgment  to  cases  where  no  undue  delay  had  taken  place,  and  no 
depreciation  was  proved. 

5.  Tenant  for  life  not  entitled  to  whole  income  of  destructible 
property  or  unauthorized  Investments  If  settlement  silent. —  In  the 
leading  case  of  Brown  v.  Gellatly  (g),  the  testator,  who  was  a  shipowner, 
directed  his  trustees  to  convert  his  personal  estate  into  money,  when 
and  In  such  manner  as  they  should  see  fit,  and  gave  them  power  to  sail  his 

(n)  2  Ch.  App.  751. 

(o)  39  C.  D.  50. 

(/>)  Hope  v.  D'HidouvUU,  (1893)  2  Ch.  361. 

(?)  2  Ch.  App.  751 ;  and  see  also  Hume  v.  Michardton,  4  DeG.t  F.  &  J.  23. 
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ships  until  they  could  be  disposed  of  satisfactorily.  The  proceeds  of  his 
personal  estate  were  then  settled  upon  tenants  for  life  with  remainders 
over.  The  will  contained  a  wide  power  of  investment  in  specified  secur- 
ities. On  his  death  the  testator  possessed  (1)  numerous  ships;  (2) 
securities  falling  within  those  authorized  by  the  will;  and  (8)  shares  and 
investments  not  so  authorized.  The  ships  could  not  be  immediately 
sold,  nor  could  the  unauthorized  securities.  Both,  pending  sale,  produced 
a  high  rate  of  income;  and  the  question  arose,  whether  the  tenants  for 
life  were  entitled  to  the  whole  of  that  income,  or  only  to  some,  and  if  so, 
what  proportion  thereof  ?  In  giving  judgment,  Lord  Cairns  said :  "We 
find  no  indication  whatever  of  an  intention  that  the  ships  were  to  remain 
unconverted  for  any  specific  time.  The  testator,  who  had  been  engaged 
in  the  shipping  business,  knew  perfectly  well,  and  shows  that  he  knew, 
that  some  time  would  necessarily  be  taken  in  converting  the  ships ;  and 
therefore  he  very  wisely  provided  that,  until  they  were  sold,  the  execu- 
tors should  have  a  power  (which  otherwise  they  would  not  have  pos- 
sessed;, viz.,  the  power  to  sail  the  ships  for  the  purpose  of  making  profit. 
But,  in  giving  that  power,  he  does  not  give  it  as  a  power  to  be  exercised 
for  the  benefit  of  the  tenant  for  life  as  against  the  parties  in  remainder, 
or  for  the  benefit  of  the  parties  in  remainder  as  against  the  interest  of 
the  tenant  for  life,  but  says  that  it  is  to  be  exercised  for  the  benefit  of 
the  estate,  meaning,  as  I  apprehend,  for  the  benefit  of  the  estate  gener- 
ally, without  disarranging  the  equities  between  the  successive  takers. 
In  that  state  of  things  it  seems  to  me  that  the  case  falls  exactly  within 
the  third  division  pointed  out  by  Sir  James  Parker,  in  the  case  of  Meyer 
v.  Simonsen  (r),  and  that  a  value  must  be  set  upon  the  ships  as  at  the 
death  of  the  testator,  and  the  tenant  for  life  must  have  4  per  cent,  on 
such  value,  and  the  residue  of  the  profits  must  of  course  be  invested  and 
become  part  of  the  estate.  Then,  secondly,  as  to  the  authorized  securi- 
ties, the  tenant  for  life  is,  in  my  opinion,  entitled  to  the  specific  income 
of  the  securities,  just  as  if  they  had  been  8  per  cent,  consols.  I  under- 
stand the  words  of  the  will  as  amounting  to  the  constitution  by  the  tes- 
tator of  a  larger  class  of  authorized  securities  than  this  court  itself  would 
have  approved  of,  and  the  court  has  merely  to  follow  his  directions,  and 
treat  the  income  accordingly,  as  being  the  income  of  authorized  securi- 
ties. Then  comes  the  third  question  in  the  case,  the  securities  not 
ranging  themselves  under  any  of  those  mentioned  in  the  last  clause  of 
the  will.  As  they  do  not  come  within  the  class  of  authorized  securities, 
it  was  the  duty  of  the  trustees  to  convert  them  at  the  earliest  moment 
at  which  they  properly  could  be  converted.  I  do  not  mean  to  say 
that  the  trustees  were  by  any  means  open  to  censure  for  not  having  con' 
verted  them  within  the  year  after  testator's  death,  but  I  think  that  the 
rights  of  the  parties  must  be  regulated  as  if  they  had  been  so  converted. 
I  think  the  proper  order  to  make  is  that  which  was  made  In  Dimes  v. 

(r)5DeQ.  A8.72S. 
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ScoU  (*),  followed  by  V.-C.  Wigram  in  the  case  of  Taylor  v.  Clark  (Q, 
namely,  to  treat  the  tenant  for  life  as  entitled,  daring  the  year  after  the 
testator's  death,  to  the  dividends  upon  bo  much  8  per  cent,  stock  as 
would  have  been  produced  by  the  conversion  and  investment  of  the 
property  at  the  end  of  the  year."  It  will  be  perceived  that  his  Lordship 
speaks  of  8  per  cent,  stock  as  the  proper  measure  of  the  interest  to  be  paid 
to  the  tenant  for  life  in  respect  of  the  unauthorized  securities  pending  sale . 
Whether,  however,  this  holds  good  since  consols  were  converted  to  2| 
per  cent.,  and  a  larger  range  of  securities  authorized  for  the  investment 
of  trust  funds,  appears  somewhat  questionable.  It  is  however  submitted 
that  consols,  being  the  stock  most  favoured  by  the  court,  would  still  be 
the  criterion  of  what  the  tenant  for  life  ought  to  be  allowed  (w). 

6.  Tenant  for  life  entitled  to  part  of  corpus  of  non-  income  bearing 
property  when  realized.  —  In  the  above  cases,  the  income  actually 
received  by  the  trustees  exceeded  that  which  they  were  authorized  to 
pay  to  the  tenant  for  life;  but  the  same  principle  applies  in  favour  of 
the  tenant  for  life,  where  the  property  is  not  presently  saleable  or  reali- 
sable except  at  an  unreasonable  loss,  and  pending  realization,  produces 
no  income.  For  instance,  where  part  of  the  estate  consists  of  a  policy 
of  assurance  on  another's  life,  which  does  not  fall  in  for  some  years  after 
the  testator's  death,  it  would  be  unfair  to  the  tenant  for  life  that  he 
should  lose  all  the  intervening  income.  In  such  cases,  when  it  does  fall 
in,  the  money  must  be  apportioned,  as  betwen  capital  and  income,  by 
ascertaining  the  sum  which,  put  out  at  4  per  cent,  per  annum  on  the  day 
of  the  testator's  death,  and  accumulated  at  compound  interest  with 
yearly  rests,  and  deducting  income  tax,  would,  with  the  accumulations, 
have  produced  the  amount  actually  received.  The  sum  so  ascertained 
must  be  treated  as  capital,  and  retained  by  the  trustees;  but  the  residue 
is  income,  and  must  be  paid  to  the  tenant  for  life  (x). 

7.  Income  derived  from  property  of  which  testator  was  mortgagee  in 
possession.  —  Where  part  of  a  testator's  residuary  estate  consisted  of  a 
colliery  of  which  he  was  mortgagee  in  possession,  the  question  arose  as  to 
how  accumulations  of  the  income,  derived  from  working  the  colliery  since 
the  testator's  death,  were  to  be  apportioned  between  tenant  for  life  and 
remaindermen.  It  was  held  that  the  proper  principle  was,  that  so  much 
as  would,  if  invested  at  the  testator's  death  at  4  per  cent,  with  yearly 
rests,  have  amounted  to  the  sum  in  the  hands  of  the  trustees,  should 
be  treated  as  capital  and  the  rest  as  income  (y).  In  other  words,  the 
income  received  from  the  colliery  less  4  per  cent.,  was  considered  as 
received  on  capital  account,  the  4  per  cent,  being  paid  to  the  tenant  for 

{$)  4  Bass.  195. 
(0  1  Ha.  161. 

(«)  See  per  Kekewleh,  J.,  in  Hope  v.  D*H4douviUe,  (1888)  S  Oh.  at  p.  868. 
(x)  Be  Earl  of  Chesterfield,  84  0.  D.  648;  and  see  also  Matey  v.  Oahan,  23  L.  R.  Ir. 
818. 

(y)  Re  Qodden,  Teagne  v.  Fox,  (1898)  1  Oh.  80S. 
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life  without  prejudice  to  his  rights  to  farther  allowances  on  account  of 
interest  in  the  event  of  the  colliery  being  realized. 

8.  Corpus  realized  by  insufficient  security  where  interest  in 
Arrear. —  Where  a  trust  security  turns  out  to  be  insufficient  upon 
realization,  and  interest  is  in  arrear,  it  is  obvious  that  to  attribute  the 
whole  amount  realized  to  capital  account  would  be  unduly  favouring  the 
remaindermen  at  the  expense  of  the  tenant  for  life  whose  income  is  in 
arrear.  In  such  cases,  therefore,  the  security  is  treated  as  if  it  had  been 
a  security  for  the  amount  realized,  plus  the  interest  which  has  actually 
been  received  by  the  tenant  for  life.  The  sum  thus  ascertained  is  then 
divided  between  tenant  for  life  and  remaindermen,  in  the  proportion 
which  the  interest  (at  the  stipulated  rate)  which  the  tenant  for  life 
ought  to  have  received,  bears  to  the  capital  sum  which  was  secured  by 
the  mortgage,  the  tenant  for  life  giving  credit  for  all  income  actually 
received  by  him  («). 


Article  39. 

Duty  of  Trustee  in  relation  to  the  payment  of  outgoings  out 

of  Corpus  and  Income  respectively. 

Duty  of  Trustee  in  relation  to  the  payment  of  out- 
goings out  of  Corpus  and  Income  respectively. —  Subject 
to  the  directions  of  the  settlement,  and  of  particular 
statutes  — 

a.  The  corpus  bears  capital  charges,  and  the  income 
bears  the  interest  on  them  (a). 

/?.  The  income  bears  current  expenses  incident  to  the 
possessory  ownership  of  property  (6)  except  the  cost  of 
repairs  (c). 

j.  Where  repairs  are  necessary  (d)9  or  fines  become 
payable  for  the  renewal  of  leases  (e)9  application  should  be 

(*)  Re  Fatter,  Lloyd  v.  Carr,  45  O.  D.  629;  Be  AnctetW,  27  L.  R.  Ir.  88L 

(a)  Marthail  v.  Crowther,  2  0.  D.  199;  WhUbread  v.  Smith,  3 D., If.  A Q.  741;  and 

tee  and  consider  Norton  y.  Johnttone,  30  0.  D.  649. 

(ft)  Fountain  v.  Pellet,  1  V.  Jan.  887, 842,  rates  and  taxes;  Shore  v.  Shore, A  Drew. 

•510,  receiver's  commission  and  expenses  of  passing  accounts. 

(c)  Re  Courtier,  CoUe  v.  Courtier,  84  0.  D.  136. 

(d)  Per  Cotton  and  Ltndley,  L.JJ.,  Re  Hotchky;  Freke  v.  Calmadf,  82  0.  D.  408. 
(«)  Setonon  Decrees,  4th  ed.  1270;  White  v.  White,  9  Y.  KB;  Nightingale  v. 
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made  by  the  trustees  to  the  court,  which  will  give  direc- 
tions for  the  raising  of  money  to  pay  for  them  in  such  a 
way  as  to  distribute  the  burden  equitably  between  income 
and  corpus. 

d.  All  costs  incident  to  the  protection  of  the  trust  prop* 
erty,  including  legal  proceedings,  are  borne  by  corpus  ( f ) 
unless  they  relate  exclusively  to  the  tenant  for  life  (g).1 

ton,  1  B.  O.  O.  440.  The  law  as  between  tenant  for  life  and  remaindermen  in 
respect  to  renewal  of  leases  Is  not  altered  by  sect.  19  of  the  Trustee  Act,  1883  (Be 
Baring,  Jeune  v.  Baring,  (1898)  1  Ch.  61). 

(/)  Lord  Brougham  v.  Poulett,  19  B.  135;  Sander*  v.  Miller,  25  B.  154;  Be  Earl  De 
la  Warr**  Ettate*,  16  0.  D.  587;  Btott  v.  MUne,  85  O.  D.  710;  explained  by  Andrew  v. 
Weatt,  37  W.  R.  779. 

(g)  See  Be  Maimer,  8  Eq.  438;  Be  Evan*,  7  Oh.  App.  659;  Re  Smith,  9  Eq.  874. 


1  Duty  of  trustee  In  relation  to  the  payment  of  outgoings. —  Unless 
the  trustee  is  invested  by  the  terms  of  the  settlement  with  express  power 
to  interfere  with  the  possession,  and  with  power  to  control  and  manage, 
the  equitable  life  tenant  cannot  be  interfered  with  by  the  trustee  for  the 
purpose  of  making  repairs.  If  made,  they  are  at  the  life  tenant's  expense. 
Thurston  v.  Dickinson,  2  Rich.  Eq.  817;  Cogswell  v.  Cogswell,  2  Edw. 
Ch.  281.  But  all  ordinary  expenses  incident  to  the  possessory  owner- 
ship such  as  ordinary  taxes,  interest  on  incumbrances,  etc.,  and  money 
paid  in  the  care  and  management  of  the  principal,  are  payable  by  the 
life-tenant  out  of  income  or  rent  profits.  Pierce  v.  Burroughs,  58  N.  H. 
802;  Griffin  o.  Fleming,  72  Ga.  703;  Jones  v.  Sherwood,  2  Dev.  &  Bat  Eq. 
187;  Cogswell  v.  Cogswell,  2  Edw.  Ch.  281;  Plympton  v.  Dispensary, 
106  Mass.  644;  Patrick  v.  Sherwood,  4  Blatchf.  112;  Fleit  v.  Dorland,  11 
How.  Pr.  489;  Cairns  v.  Chabert,  8  Edw.  Ch.  812.  Thus  in  case  of  a 
mortgage  the  tenant  for  life  is  bound  to  keep  down  interest  but  not  to 
pay  the  principal.  Swalne  v.  Perine,  5  Johns.  Ch.  482;  Van  Vronker  v. 
Eastman,  7  Met.  157.  But  where  a  tax  is  not  an  ordinary  one,  as  an 
assessment  for  a  betterment,  as  a  special  tax  for  laying  out  a  highway 
It  is  viewed  as  an  extraordinary  tax  and  treated  as  an  incumbrance  on 
the  entire  estate  the  burden  of  which  is  adjusted  between  life  tenant  and 
remainderman  in  proportion  to  their  interests.  Tupper  v.  Fuller,  7  Rich. 
Eq.  170;  Yarney  v.  Stevens,  22  Me.  831;  Jones  v.  Dewson,  19  Ala.  672; 
Havard  College  v.  Alderman,  104  Mass.  470;  Plympton  v.  Dispensary i 
106  Mass.  644.  In  Gordon  v.  West,  8  N.  H.  444,  the  executor  was  allowed 
one  per  cent  on  the  capital  for  his  care  and  preservation  of  the  fund, 
and  this  allowance  was  distributed  between  life  tenant  and  remainder* 
man,  three-fourths  per  cent  on  the  income  and  one-fourth  per  cent  on  the 
fund.  But  in  Spangler's  Est.,  9  Harris,  835,  followed  In  Butterbaugh's 
Appeal,  98  Pa.  St.  851,  It  was  held  that  such  charges  were  properly  borne 
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Illustrations. 

1.  Express  direction. —  A  testator  created  a  trust  of  certain  leasehold 
property,  to  which  was  annexed  a  perpetual  right  of  renewal  from  time 
to  time,  on  payment  of  a  fine.  The  will  directed  the  trustees  to  renew 
the  leases  "  oat  of  the  annual  rents  and  profits,'1  but  empowered  them, 
in  case  from  any  cause  the  money  required  to  pay  the  fines  should  not  be 
produced  "  by  the  ways  and  means  aforesaid,"  to  mortgage  the  property 
for  the  purpose  of  raising  the  fines.  On  these  facts  it  was  held  that,  the 
rents  being  sufficient  for  the  purpose,  the  fines  ought  to  be  paid  out  of 
income  (A).  The  Master  of  the  Rolls,  In  giving  judgment,  said: — "I 
think,  on  the  construction  of  this  deed,  that  renewal  fines  are  payable 
out  of  Income.  I  think  the  words  in  the  first  part  of  the  deed  are  clear, 
that  the  trustee  shall  pay  the  fines,  fees,  and  expenses  attending  such 
renewal  from  time  to  time  *  by  and  out  of  the  annual  rents,  issues,  and 
profits  of  the  said  hereditaments,  parts,  shares,  and  premises.'  This 
case  is  distinguishable  from  Allan  v.  Backhouse  (t),  where  the  direction 
was  to  raise  it  out  of  rents  and  profits.  Here  it  is  to  pay  it  out  of  the 
annual  rents,  issues,  and  profits.  I  also  think  that  the  subsequent  pro- 
vision does  not  give  the  trustee  the  option  of  raising  the  fines  out  of  the 
rents  or  by  mortgage,  as  in  Jones  v.  Jones  (£).  Here  it  is  impossible  to 
say  that  the  money  has  not  been  produced  *  by  the  ways  and  means  afore- 
said.' The  proviso  gives  power  to  raise  the  fines  by  mortgage  in  three 
cases : —  (1)  If  the  money  shall  not  be  produced ;  (2)  In  case  the  trustee 
requires  money  to  pay  off  the  mortgages;  or  (3)  in  case  he  requires  it 
otherwise  in  connection  with  the  trusts  of  these  presents.    That  means 

(h)  SOby  V.  Wood,  29  B.  482. 

(i)  2  V.  &  B.  63,  Id  which  it  was  held,  that  as  a  gift  of  rents  was  equivalent  to  a 
gift  of  corpus,  so  a  direction  to  renew  ont  of  rents  was  equivalent  to  a  direction  to 
renew  ont  of  corpus. 

(*)  6  Ha.  441. 


by  the  income  as  one  of  the  ordinary  expenses  of  possession,  as  other- 
wise the  fund  itself  might  be  exhausted  by  such  charges.  When  a 
trustee  of  a  note  secured  by  mortgage,  which  was  part  of  the  trust 
estate,  was  compelled  to  foreclose  to  realize,  it  was  held  that  back  taxes 
not  paid  by  the  mortgagor  should  be  paid  out  of  the  corpus  and  not  out 
of  the  income.    Stone  v.  Little  field  (Mass.),  24  N.  E.  Rep.  592. 

Where,  however,  trustees  are  given  express  power  to  improve  prop- 
erty, they  may  raise  money  therefor  by  mortgage  on  the  trust  property, 
and  pay  therefor  out  of  the  increase  of  revenue,  If  this  can  be  done 
within  two  years.  In  re  Nesmith's  Estate,  71  Hun,  139;  24  N.  Y.  Supp. 
527.  And  thus  also  where  trustees  are  authorized  to  change  investments, 
they  may  use  part  of  the  capital  in  building  on  land  Qwned  by  the  trust. 
Stevens  v.  Stevens,  80  Hun,  514;  80  N.  Y.  Supp.  625. 
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in  matters  other  than  and  besides  those  previously  enumerated.  I  am  of 
opinion,  therefore,  that  the  case  of  Jones  v.  Jones  does  not  apply  here. 
There  the  direction  was  to  pay  the  fines  either  out  of  the  rents  or  by 
mortgage,  in  which  case  the  trustees  had  a  discretion." 

2.  Statutory  Indication. —  By  the  32nd  section  of  the  Succession 
Duty  Act  (0  personal  property  settled  upon  different  persons  in  succes- 
sion is  to  be  treated,  for  the  purposes  of  the  act,  as  if  it  were  bequeathed 
by  the  predecessor  to  the  successor.  The  effect  of  this  provision  is,  that 
the  duty  is  a  charge  on  capital,  and  where  a  tenant  for  life  pays  the  duty 
he  is,  prim&  facie,  entitled  to  a  charge  on  the  capital  for  the  amount  he 
has  thus  paid  (m).  On  the  other  hand,  succession  duty  on  real  estate  is 
clearly  payable  out  of  income,  by  reason  of  the  provisions  of  sect.  21. 
Again,  compensation  payable  to  an  outgoing  tenant  under  the  Agricul- 
tural Holdings  Act,  1888,  by  section  29,  to  be  charged  on  corpus  and 
income  equitably,  as  the  County  Court  judge  may  direct. 

3.  Charges  and  Incumbrances. —  Where  a  capital  sum  is  secured  on 
property,  it  is  payable  out  of  corpus,  but  the  interest  on  it  is  payable  out 
of  income  (n).  And  this  rule  obtains  even  where  a  debt  is  secured  by, 
or  is  payable  as,  an  annuity.  In  such  a  case  the  annuity  must  be  valued, 
and  the  tenant  for  life  will  then  contribute  an  amount  equal  to  interest 
on  the  valuation  at  4  per  cent.  (o).  Arrears  of  Interest  on  incumbrances 
accrued  in  the  lifetime  of  the  settlor,  are  a  charge  on  corpus,  the  tenant 
for  life  merely  paying  interest  on  them  (p). 

4.  The  strong  inclination  of  the  court  to  saddle  capital  charges  on 
corpus,  is  well  exemplified  by  the  recent  case  of  Norton  v.  Johnson  (<j). 
There,  a  testator  had  directed  the  income  of  certain  estates  to  be 
accumulated  until  the  amount  of  the  accumulations  should  be  sufficient 
to  pay  off  existing  mortgages,  and  that,  subject  thereto,  the  property 
should  be  held  to  the  use  of  the  plaintiff  for  life,  with  remainders  over. 
Before  the  accumulations  were  sufficient  to  discharge  the  mortgages,  the 
mortgagees  sold  a  part  of  the  property,  and,  with  the  moneys  so  pro- 
duced, and  part  of  the  moneys  already  accumulated,  the  mortgages  were 
paid  off.  The  tenant  for  life  then  claimed  to  be  let  into  possession,  and 
also  to  have  the  balance  of  the  accumulations  paid  to  him.  On  the  other 
hand,  the  remainderman  urged  that,  inasmuch  as  the  mortgage  debt  had 
been  paid  off  by  means  of  a  sale  of  the  corpus,  which  was  not  what  was 
contemplated  by  the  testator,  the  accumulation  of  rents  ought  to  con- 
tinue, until  such  a  sum  was  obtained  as  would  be  equal  to  the  amount 

(J)  16  & 17  Vict.  c.  61. 

(m)  Cudden  v.  Cudden,  4  C.  D.  683. 

(n)  Marshall  v.  Crotether,  2  O.  D.  197;  WhUbrtad  v.  Smith,  3  D.  M.  A  G,  741;  and 
seeAUhusenv.  Whittell,  4  Kq.  295. 

(o)  Buhner  v.  Astley,  1  Ph.  422;  Playfield  v.  Cooper*  17  B.  187 ;  Ley  v.  Ley,  6  Eq. 
174;  ReMuffeU,  Jones  v.  Mason,  89  C.  D.  534  (purchase- money  consisting  of  a  life 
annuity) ;  and  Re  Bacon,  QrieseU  v.  Leathes,  68  L.  T.  622. 

(p)  Revel  v.  ffatkinson,  1  V.  93;  Playfield  v.  Cooper,  IV  B.  187. 

(?)  80  C.  D.  649;  and  see  also  Tovmson  v.  Harrison,  48  C.  D.  55. 
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raised  by  the  sale,  and  that  the  8am  thus  obtained  ought  to  be  employed 
In  recouping  the  Inheritance,  the  tenant  for  life  receiving  only  the  Inter- 
est of  it.  Mr.  Justice  Pearson,  however,  decided  In  favor  of  the  tenant 
for  life,  on  the  ground  that  the  mortgage  debts  had  been  paid  in  a  way 
different  from  that  which  the  testator  intended,  and  that  he  had  not  pro- 
vided for  that  event,  and  that  consequently  the  ordinary  rule  as  to  the 
Incidence  of  capital  charges  must  govern  the  case. 

Where,  however,  on  the  expiration  of  a  lease  granted  by  the  settlor, 
the  tenant  for  life  is  obliged  to  pay  compensation  for  improvements  to 
the  outgoing  lessee  under  a  covenant  in  the  lease,  he  has  no  claim  to  saddle 
the  compensation  on  corpus.  For  as  Jessel,  M.  R.,  said:  "If  he  lives 
long  enough  he  will  let  the  land  again,  and  get  the  outlay  from  the 
Incoming  tenant,  and  so  if  he  recovered  it  now  he  would  be  repaid 
twice  over"  (r).  However,  this  does  not  apply  to  compensation  pay- 
able under  the  Agricultural  Holdings  Act  1888,  as  the  Incidence  of  such 
compensation  Is  expressly  provided  for  by  section  29  of  that  Act. 

6.  Calls  on  shares. —  Calls  on  shares  which  form  part  of  a  trust 
estate,  are  outgoings  attributable  to  capital  and  not  to  income,  and  are 
accordingly  payable  out  of  corpus  (*). 

6.  Current  annual  charges. —  All  charges  of  an  annual  character, 
except  annual  charges  to  secure  capital  sums,  are  payable  out  of  income, 
for  otherwise  the  corpus  would  inevitably  decrease  year  by  year,  and 
would  eventually  be  swallowed  up.  Thus,  the  Income  must  bear  rates 
and  taxes  (t),  the  rent  payable  for  leasehold  hereditaments,  annuities 
charged  on  income  («),  the  commission  or  poundage  payable  to  a 
receiver,  and  the  expenses  incident  to  the  preparation  and  passing  of  his 
accounts  (z).  So  where  a  life  policy  forms  part  of  the  settled  property, 
the  premiums  are  payable  out  of  income  and  not  capital  (y).  On  the 
same  ground,  where  a  rent-charge  Is  redeemed  by  the  tenant  for  life,  he 
is  only  entitled  to  be  recouped,  out  of  corpus,  the  amount  paid,  less  the 
value  of  the  redemption  to  his  life  estate  («).  Where  trustees  are 
directed  to  insure  the  trust  property  against  loss  or  damage  by  fire,  the 
premiums  must  be  borne  by  Income.  Up  to  the  end  of  1888,  it  was 
questionable  whether  trustees  could  lawfully  expend  trust  moneys  in 
insuring  against  loss  or  damage  by  fire.  However,  by  section  18  of  the 
Trustee  Act,  1893,  trustees  are  authorized  to  make  such  Insurances  to 
any  amount  not  exceeding  three-fourths  of  the  value  of  the  building  or 
property  Insured,  and  to  pay  the  premiums  out  of  the  Income;  but  the 
section  does  not  apply  to  simple  trusts. 


(r)  Mantel  v.  Norton,  22  0.  D.  769. 

(«)  Todd  v.  Moorhoute,  19  Eq.  69. 

(<)  Fountain  v.  PeUett,  1  V.,  Jan.  887,  842. 

(«)  Pine  ▼.  Cooper,  17  B.  187,  193;  Miliar  v.  Huddltiton,  8  M.  A  Q.  518. 

(x)  Shore  v.  Shore,  4  Drew,  510. 

(y)  ReWaugh,  25  W.  R.  555. 

<*)  Re  Duke  of  LHntter,  21  L.  Ir.  152. 
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7.  Losses  on  trust  business. —  Where  a  business  is  Tested  in  trustees 
In  trust  for  successive  tenants  for  life  and  remaindermen,  the  net  losses 
on  one  year's  trading  must,  under  ordinary  circumstances,  be  made  good 
out  of  the  profits  of  subsequent  years,  and  not  out  of  capital  (a).  For 
the  outgoings  of  a  business  are  part  of  the  regular  current  expenses, 
and  there  can  be  no  profits  until  all  losses  are  paid,  whether  such  *osses 
are  incurred  in  a  year  in  which  gross  profits  exceed  the  losses,  or 
were  incurred  in  prior  years.  The  same  rule,  however,  does  not  seem 
to  apply  where  a  business  is  not  carried  on  under  a  direction  in  the 
settlement,  but  is  merely  carried  on  temporarily  until  it  can  be  sold 
profitably.  In  such  cases,  the  annual  loss  or  profit  (if  any)  ought  to  be 
apportioned  between  capital  and  Income,  by  calculating  the  sum  which, 
put  out  at  interest  at  four  per  cent,  per  annum  on  the  day  when  the  busi- 
ness ought  to  have  been  sold,  if  it  could  have  been,  and  accumulating  at 
compound  interest  at  the  like  rate,  with  yearly  rests,  would,  together 
with  such  interest  and  accumulations,  after  deducting  Income  tax,  be 
equivalent  at  the  end  of  each  year  to  the  amount  of  the  loss  or  profit 
sustained  or  made  during  that  year,  and  then  charging  the  sum  so 
ascertained  against,  or  crediting  it  to,  capital,  and  charging  the  rest  of 
the  loss  against,  or  crediting  the  rest  of  the  profit  to,  income  (b). 

8.  Secus  where  intention  can  be  implied  that  losses  shall  be  borne 
by  capital.—  However,  where,  on  the  facts,  it  appears  to  have  been  the 
settlor's  intention,  that  losses  on  a  trust  business  should  be  borne  by 
capital,  effect  will  be  given  to  that  intention.  For  instance,  where 
partners  carry  on  a  business,  each  partner  having  the  right  to  bequeath 
his  share,  and  it  has  been  the  partnership  custom  to  write  off  the  losses  of 
unprosperous  years  from  each  partner's  share  of  capital,  that  custom 
will  be  continued,  even  as  between  a  tenant  for  life  and  remainderman, 
in  whose  favour  one  of  the  partners  has  bequeathed  his  share  (c).  As 
Pearson,  J.,  put  it:  "As  I  understand  the  will,  he  [the  testator] 
intended  that  the  business  should  be  carried  on  in  the  same  way  in 
which  it  was  carried  on  during  his  lifetime,  with  such  modifications 
only  as  the  change  of  circumstances  would  render  necessary,  and  which, 
in  the  discretion  of  the  trustees,  acting  under  the  powers  given  to  them 
by  his  will,  they  might  agree  to.  Subject  to  that,  I  conclude,  from  the 
terms  of  the  will,  that  the  testator's  intention  was  that  the  business 
should  proceed  as  it  had  proceeded,  and  that  the  daughter  should  be 
entitled  to  one  moiety  of  those  profits  which  he  himself  would  have 
received  if  he  had  lived  and  had  continued  to  be  a  partner  in  the 
business." 

9.  Repairs. —  Very  generally,  well  drawn  settlements  of  house  prop- 
erty provide  that  the  trustees  shall  keep  it  in  repair,  and  insured  against 
loss  or  damage  by  fire,  out  of  the  rents  and  profits.    Where  this  is 

(a)   Upton  y.  Brown,  26  O.  D.  688. 

(6)  Re  Hengler,  Fronde  y.  ffengler,  (1898)  1  Oh.  686. 

(c)  Gow  y.  Forster,  26  C.  D.  672. 
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omitted,  a  tenant  for  life,  whether  legal  (d)  or  equitable  (e),  is  not  com- 
pellable to  keep  the  property  In  repair,  and,  not  Infrequently,  the  con- 
sequence is  extremely  embarrassing  and  pre  judicial  to  all  parties.  In 
the  case  of  legal  estates  the  court,  apparently,  has  no  jurisdiction  to 
make  any  order  charging  the  cost  of  repairs,  or  any  part  of  it,  on  corpus 
(/).  Where,  however,  the  legal  estate  In  fee  is  in  the  trustees  (at  all 
events  where  they  have  a  power  of,  or  trust  for  sale  {g)y  it  would  seem 
*  that  the  court  has  jurisdiction  to  make  an  order  empowering  them  to 
raise  money  for  making  repairs  necessary  for  the  preservation  of  the 
property  (A),  or  even  for  erecting  additional  buildings  necessary  for 
rendering  the  property  tenantable  or  saleable  (0*  and  apportioning  the 
cost  equitably  between  income  and  corpus  (£).  Indeed,  it  has  been 
held  that  trustees  may,  without  any  order,  do  such  repairs  to  leasehold 
property  as  are  necessary  to  prevent  a  forfeiture  of  the  lease  (0 
and  to  repay  themselves  out  of  income  (/)>  but  without  prejudice 
to  the  rights  of  tenant  for  life  and  remaindermen  inter  se  (m). 
But  this  was  expressly  on  the  ground  that  trustees  may  expend 
money  by  way  of  salvage,  and  they  have  a  lien  both  on  income  and 
corpus  for  expenses  properly  Incurred  by  them  as  will  be  seen  later 
on  (ti).  However,  the  practitioner  is  emphatically  warned  that  it 
would  be  highly  dangerous  to  advise  trustees  to  take  any  such  re- 
sponsibility upon  themselves  without  the  direction  of  the  court  (which 
can  now  be  obtained  on  originating  summons);  for  if  they  should 
be  afterwards  attacked,  either  by  tenant  for  life,  or  particularly  by  the 
remainderman,  it  might  be  very  difficult  to  prove  (and  the  onus  of  proof 
would  be  on  the  trustees)  that  the  expenditure  was  really  necessary  (o). 
It  must  also  be  pointed  out,  that  although  such  expenditure  has  been 
allowed  without  the  authority  of  the  court,  in  order  to  avoid  forfeiture 
of  a  lease,  It  has,  so  far,  never  been  decided  whether  the  same  rule  would 
be  applied  to  prevent  physical  deterioration  of  the  estate,  ex.  gr.,  to 
prevent  the  collapse  of  a  house  or  other  building  (j>). 


(<f)  Be  Cartwright,  Avis  v.  Newman,  41  0.  D.  532,  overruling  the  so-called  doc- 
trine of  permissive  waste. 

(«)  Be  Courtier,  Cotes  v.  Courtier,  84  O.  D.  186. 

(/)  ReDe  Teissier,  De  Teissier  v.  De  Teissier,  (1898)  1  Oh.  168. 

iff)  See  per  Ohltty,  J.,  Be  De  Teissier,  De  Teissier  v.  De  Teissier,  supra. 

(a)  Bee  per  Cotton  and  Lindley,  L.JJ.,  Be  Hotchkyt,  Freke  v.  Calmady,  82  O.  D. 
406;  Be  Courtier,  Coles  v.  Courtier,  84  C.  D.  136;  bat  see  contra  Hibbert  v.  Cooke,  1  8. 
&  8. 552;  and  Dent  v.  Dent, SO  B.  363. 

(<)  Conway  v.  Fenton,  40  C.  D.  512;  Re  Household,  27  O.  D.  553;  and  see  Drake  v. 
Trefusis,  10  Ch.  App.  864,  and  Frith  y.  Cameron,  12  Bq.  169. 

(k)  Re  Hotchkys,  Freke  v.  Calmady,  supra. 

(J)  Re  Fowler,  Fowler  v.  Odea,  16  C.  D.  723. 

(m)  Be  Hotchkys,  Freke  v.  Calmady,  supra. 

(n)  Art.  65,  Infra. 

(o)  Bee  per  Kekewloh,  J.,  Conway  v.  Fenton,  40  O.  D,  at  p.  518;  and  per  Kay,  J.t 
In  Be  Jackson,  Jackson  v.  Talbot,  21  O.  D.  at  p.  789. 

(j>)  It  would  seem,  however,  that  the  court  could  and  would  authorise  such 
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10.  Renewal  of  renewable  leasee. —  By  Sect.  19  of  the  Trustee  Act, 
1893,  a  trustee  of  renewable  leases  may,  if  he  thinks  fit,  and  must  if 
required  by  any  beneficiary  so  to  do,  nse  his  best  endeavours  to  obtain  a 
renewal;  and  for  that  purpose  is  empowered  to  surrender  existing 
leases.  Bnt  where  the  beneficiary  in  possession  is  entitled,  under  the 
settlement,  without  any  obligation  to  renew  or  to  contribute  to  the  re- 
newal, then  the  Act  does  not  apply  unless  he  gives  his  consent.  The  2nd 
sab-section  provides  that,  "  If  money  is  required  to  pay  for  the  renewal 
the  trustee  effecting  the  renewal  may  pay  the  same  out  of  any  money 
then  In  his  hands  in  trust  for  the  persons  beneficially  interested  in  the 
lands  to  be  comprised  in  the  renewed  lease,  and  if  he  has  not  in  his  hands 
sufficient  money  for  the  purpose,  he  may  raise  the  money  required  by 
mortgage  of  the  hereditaments  to  be  comprised  in  the  renewed  lease,  or 
of  any  other  hereditaments  for  the  time  being  subject  to  the  uses  or 
trusts  to  which  those  hereditaments  are  subject,  and  no  person  advancing 
money  upon  a  mortgage  purporting  to  be  under  this  power  shall  be  bound 
to  see  that  the  money  is  wanted,  or  that  no  more  is  raised  than  is  wanted 
for  the  purpose."  This  section  applies  to  trusts  created  before,  as  well 
as  after  the  Act,  but  is  of  course  subject  to  the  directions  of  the  settle- 
ment. It  has  been  recently  held  by  Kekewlch,  J.,  that  its  object  was 
merely  to  assist  trustees  in  renewing  leases,  and  in  no  way  affects  the 
ultimate  incidence  of  the  expense  as  between  tenant  for  life  and  remain- 
dermen (g). 

11.  Fencing  of  unfenoed  land. —  Where  the  question  arises  as  to  the 
incidence  of  the  cost,  not  of  mere  repairs,  but  of  putting  property  into 
a  better  condition  than  it  was  originally  in,  it  would  seem  that  no  part 
of  the  cost  falls  on  income.  Thus,  the  expense  of  fencing  waste  lands 
granted  to  a  trustee  for  the  benefit  of  the  estate,  must  be  paid  out  of 
corpus  exclusively  (r). 

12.  General  costs  incident  to  administration. —  Legal  expenses  inci- 
dent to  the  administration  of  a  trust  almost  exclusively  fall  on  capital, 
unless  the  settlor  has  expressly  provided  for  them ;  for  they  are  for  the 
benefit  of  all  persons  interested.  Thus,  the  costs  of  the  appointment  of 
new  trustees  (*)»  the  costs  incident  to  the  investment  or  change  of 
investment  of  trust  funds  (t),  the  costs  of  obtaining  legal  advice  (u),  and 
of  taking  the  direction  of  the  court  (to),  the  costs  of  an  administration 

expenditure  If  applied  to,  notwithstanding  SXbbert  v.  Cooke  and  Dent  v.  Vent,  supra, 
there  being  no  longer  any  duty  on  a  tenant  for  life  to  repair  oat  of  his  own  pocket 
With  regard  to  the  repair  of  infants'  estates,  the  reader  is  referred  to  the  classifi- 
cation made  by  Mr.  Kenyon  Parker,  set  forth  in  21 0.  D.  at  p.  787. 

(q)  Re  Baring*  Jeune  v.  Baring  (1898),  1  Oh.  61. 

(r)  Earl  Cowley  v.  WeOesUy,  1  Eq.  666. 

(«)  Be  Fellows,  2  Jar.,  N.  8. 62;  Be  Fxdhamt  15  ib.  69;  Ex  parte  Davits,  16  lb.  882. 

(<)  But  seoas,  of  petition  to  vary  Investment  of  funds  In  court,  see  Equitable 
Society  v.  Fuller,  J.  A  H.  879. 

(tt)  Poole  v.  Pass,  1 B.  600. 

(to)  Be  Elmore,  9  W.  E.  66;  Be  Leslie,  2  0.  D.  185 
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action  (x),  the  costs  of  paying  money  into  court  under  the  Trustee 
Relief  Act  (y),  the  costs  of  bringing  or  defending  actions  against  third 
parties  for  the  protection  of  the  estate  («),  and  the  like,  are  all  payable 
ont  of  corpus.  On  the  other  hand,  where  money  is  paid  into  court  nnder 
the  Trustee  Relief  Act,  the  costs  of  all  necessary  parties  to  a  petition 
for  obtaining  an  order  for  the  payment  of  the  income  to  the  tenant  for 
life  have  been  held  to  be  payable  out  of  Income  (a).  But  where  a  testa- 
tor gave  a  fund  to  trustees  upon  trust  for  investment  In  land,  which  was 
to  be  settled  to  the  use  of  several  persons  successively  for  their  lives, 
and  the  fund  was  paid  into  court  in  an  administration  suit,  it  was  held,  by 
Malins,  V.-C,  that  the  costs  of  a  petition  by  a  tenant  for  life  for  pay- 
ment of  the  dividends  to  him,  were  payable  out  of  corpus  (6).  As  the 
V.-C.  said:  — *'  If  the  fund  had  been  invested  in  land,  the  tenant  for  life 
would  simply  have  entered  into  possession  without  incurring  the  expense 
of  a  petition,  and  I  do  not  see  why  he  should  be  in  a  worse  position 
because  the  fund  is  in  court.  The  fund  remains  here  for  the  advantage 
of  all  persons  interested  and  it  seems  to  me  that  all  should  bear  the  costs. 
of  this  petition." 


Article  40. 
Duty  of  Trustee  to  exercise  reasonable  Care. 

Duty  of   Trustee  to  exercise  reasonable  Care.  —  (1) 

Trustees  are  not  insurers  (c),  and  except  where  courts  of 
equity  have  imposed  distinct  and  stringent  duties  upon 
them  (which  duties  are  mentioned  in  the  succeeding  articles 
of  this  chapter),  they  are  only  bound  to  use  such  due  dili- 
gence and  care  in  the  management  of  the  estate,  as  men 

(*)  Re  ftimtey,  ICh.  App.  152. 

(y)  Re  Whitton,  8  Eq.  358. 

(«)  See  Stoti  y.  MUne,  25  0.  D.  710 ;  and  see  also  Re  Bart  De  la  Warr*s  Estate,  IS  C. 
J>.  687,  and  Re  Bart  of  Berkley's  WW,  10  Oh.  App.  56.  And  aa  to  defending  fore- 
closure actions  and  obtaining  transferees  of  the  mortgage,  see  More  v.  More,  87  W. 
R.414. 

(a)  Re  .Vomer,  3  Eq.  482;  Re  Bvans,  7  Oh.  App.  600;  Re  Whitton,  8  Eq.  852;  Re 
Bmiiht  9  Eq.  874.    The  costs  of  a  petition  for  advice  as  to  the  application  of  Income 

have  been  ordered  to  be  borne  by  income ;  Anon.,  8  W.  R.  333 ;  2  L.  T.  71 ;  Re  T. , 

15  0.  D.  78.  Bat  seoas,  as  to  costs  of  petition  in  an  administration  suit  for  payment  of 
income  to  tenant  for  life,  which  are  payable  ont  of  corpus:  Lonquet  v.  Hockley,  22  L. 
T.  198;  Scrivener  v.  Smith,  8  Eq.  810;  bat  see  Body  v.  Watson,  12  W.  0. 682,  contra. 

(b)  Scrivener  v.  Smith,  snpra. 

(e)  Re  Hurst,  Addison  v.  Topp,  67  L.  T.  99. 
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of    ordinary   prudence    and   vigilance   would   use  in    the 
management  of  their  own  affairs  (d).1 

(d)  Brice  v.  Stokes,  2  Lead.  Cas.  866;  Mauey  v.  Banner,  1J.  ft  W.  247;  Bullock  v. 
BuUock,M  L.  J.  Ch.  221;  Speight  v.  Gaunt,  9  App.  Oae.  1. 

i  Trustees  must  exercise  reasonable  care. — The  rule  is  sometimes 
loosely  stated  to  the  effect  that  the  trustee  is  held  to  the  diligence  and 
caution  he  would  exercise  in  his  own  affairs.  Watkins  v.  Stewart,  78 
Va.  114;  Lovett  v.  Thomas,  81  Va.  245.  But  more  accurately,  the  meas- 
ure of  diligence  required  is  that  which  would  be  displayed  in  similar 
matters  by  a  man  of  ordinary  caution  and  diligence.  King  v.  King,  87 
Ga.  205;  Campbell  v.  Miller,  88  Ga.  804;  Hutchinson  v.  Lord,  1  Wis. 
286;  Jones'  Appeal,  8  Watts  &  S.  148;  NefiFs  Appeal,  57  Pa.  St.  91; 
Higgins  t>.  Whitson,  20  Barb.  141;  Litchfield  v.  White,  7  N.  Y.  488; 
Matter  of  Dean,  86  N.  Y.  898;  Matter  of  Cornell,  110  N.  Y.  851;  Cromie 
v.  Bull,  81  Ey.  646.  Thus  a  trustee  will  not  be  charged  for  receiving 
payment  in  Confederate  money  at  a  time  when  it  passed  freely  among 
people  of  ordinary  prudence.  State  v.  Simpson,  65  N.  C.  497;  Patton  t>. 
Farmer,  87  N.  C.  837;  Crane  v.  Moses,  18  S.  C.  561;  Foscue  v.  Lyon,  55 
Ala.  440;  King  v.  King,  87  Ga.  205;  Campbell  v.  Miller,  88  Ga.  804; 
Brown  v.  Wright,  39  Ga.  96;  Westbrook  o.  Davis,  48  Ga.  471;  Gibbs  t>. 
Guignard,  1  S.  C.  85.  But  if  the  trustee  receives  such  money  when 
universally  discredited,  he  is  liable.  Coltrane  v.  Worrell,  80  Graft.  484 ; 
Singleton  v.  Lowndes,  9  S.  C.  465. 

In  the  exercise  of  a  reasonable  diligence  he  must,  when  a  decision  of 
a  lower  court  in  favor  of  the  beneficiaries  has  been  appealed  from,  en- 
deavor to  uphold  the  decision  in  the  appellate  court.  Woods  t>.  Burn- 
ham,  6  Paige,  518.  The  trustee  cannot  lease  for  a  lower  sum  than  could 
easily  be  obtained.  Griff  en  v.  Ford,  li  Bosw.  128.  On  the  other  hand, 
he  will  not  be  liable,  if  in  good  faith  he  demands  an  excessive  rental, 
though  the  property  thereby  lies  unproductive.  Pleasonton's  Appeal,  99 
Pa*  St.  362.  In  Alden  v.  Waterman,  144  III.  90;  82  N.  E.  Bep.  972,  it  is 
said :  "  Cases  may  be  found  holding  that  inasmuch  as  no  compensation 
can  be  allowed  them,  when  not  expressly  provided  for,  they  can  only  be 
held  liable  for  losses  which  occur  from  gross  negligence,  or  willful 
misconduct,  but  the  rule  undoubtedly  is,  that  they  must  discharge  the 
duties  of  their  trust  to  the  best  of  their  skill  and  ability  with  such 
diligence  as  men  fit  to  be  entrusted  with  such  matters  may 
fairly  be  expected  to  put  forth  in  their  own  business  of  equal  im- 
portance." In  Illinois  trustees,  as  in  England,  receive  no  compensa- 
tion, when  not  expressly  conferred  by  the  settlement.  But  as  a  differ- 
ent rule  prevails  in  most  of  the  States,  the  reason  for  the  stricter  rule  of 
accountability  has  the  greater  force.  Many  of  the  cases  involving  the 
trustees  liability  on  this  score  arise  upon  the  nature  of  the  investment; 
as  to  which  see  discussion  in  Article  41,  post. 
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(2)  The  mere  fact  that  a  trustee  who  had  committed  a 
breach  of  trust,  acted  under  the  advice  of  his  counsel  or 
solicitor  will  not  excuse  him  (e).1  But,  nevertheless,  if 
the  alleged  breach  is  founded  on  mere  negligence  in  man- 
agement, and  not  on  the  breach  of  some  distinct  duty,  the 
fact  that  the  trustee  took  the  advice  of  qualified  persons  on 
technical  matters  may  be  strong  evidence  of  diligence  (f).2 

(3)  Where  a  trustee  is  remunerated  for  his  services,  that 
fact  does  not  add  to  his  liability  (#).8 

Although  the  rule  is  well  settled  that  a  trustee  discharges  his  duties 
if  he  manages  the  trust  estate  with  those  precautions  which  an  ordinary 

(e)  Doyle  v.  Blake,  2  Soh.  A  L.  MS;  Re  Knight,  27  B.  49. 

(/)  See  per  Lord  Watson,  WhUtUy  v.  Learoyd,  12  App.  Oas.  784,  and  Stott  v. 
Milne,  25  O.  D.  710.  This  question  will  be  found  more  rally  discussed  under  Art.  43 
where  the  oases  are  examined  In  which  a  trustee  may  depute  his  duties. 

(g)  Jobeon  v.  Palmer,  (1893)  1  Ch.  71. 

1  Trustees  must  exercise  reasonable  care  —  Advice  of  counsel. —  In 
Freeman  v.  Cook,  6  Ired.  Eq.  373,  it  is  said:  «•  The  chancellor  is  the  only 
safe  and  secure  counsellor  to  trustees."  In  Owings  v.  Rhodes,  €5  Md. 
408;  9  Atl.  Rep.  903,  which  was  the  case  of  an  unauthorized  payment  by 
a  trustee,  the  court  quotes  with  approval  the  language  of  Lord  Redesdale: 
"  If  under  the  best  advice  he  (the  trustee)  could  procure,  he  acts  wrong, 
it  is  his  misfortune,  but  public  policy  requires  that  he  should  be  the 
person  to  suffer."  Thus,  in  Qilmore  v.  Tuttle,  32  N.  J.  Eq.  611,  a  trustee 
who,  upon  advice  of  counsel,  took  second  mortgages  in  security,  was 
held  liable  for  consequent  loss.    See  also  Gilbert's  Appeal,  78  Pa.  St.  266. 

*  Trustee  must  exercise  reasonable  care  —  Advice  of  counsel. —  "  It 
is  a  general  principle  applicable  to  trustees  that  when  they  act  with  good 
faith,  and  without  selfish  motive,  they  are  entitled  to  be  treated  by  a 
court  of  equity  with  liberality  and  indulgence;  and  especially  when  they 
act  under  the  advice  of  counsel."  Ellig  v.  Naglee,  9  Cal.  683.  In  Milner 
v.  Proctor,  20  Ohio  St.  442,  the  trustees  were  exonerated  from  loss 
incurred  by  loaning  trust  funds  (alter  procuring  legal  advice)  on  the 
security  of  a  mortgage,  executed  by  an  individual  member  of  a  firm,  of 
land  used  for  partnership  purposes,  but  which  was  charged  with  the 
debts  of  the  firm  under  the  law  of  Ohio,  although  the  title  was  vested  in 
the  mortgagor.  See  also  Thompson  v.  Brown ,  4  Johns.  Ch.  629 ;  Bradley's 
Appeal,  89  Pa.  St.  514. 

3  Reasonable  care —  Compensation.  — In  this  country  where  the  trus- 
tee is  as  a  general  rule  entitled  to  compensation  unless  expressly  neg- 
atived, the  measure  of  liability  is  a  fortiori  decided  apart  from  this 
consideration. 


256  THE  trustee's  duties. 

prudent  man  of  business  would  take  in  managing  similar  affairs  of  his 
own,  It  is  a  rule  which  is  not  easy  of  application.  The  difficulty  arises 
from  the  fact,  pointed  out  by  Lord  Blackburn  in  the  leading  case  of 
Speight  v.  Gaunt  (h)9  that  "Judges  and  lawyers,  who  see  brought  before 
them  the  cases  in  which  losses  have  been  incurred,  and  do  not  see  the 
infinitely  more  numerous  cases  in  which  expense  and  trouble  and  incon- 
venience are  avoided,  are  apt  to  think  men  of  business  rash."  More- 
over, Lindley,  L.  J.,  has  recently  laid  it  down  (at  all  events  in  regard  to 
making  investments)  that  In  applying  the  rule,  "  care  must  be  taken  not 
to  lose  sight  of  the  fact  that  the  business  of  the  trustee  and  the  business 
which  the  ordinary  prudent  man  is  supposed  to  be  conducting  for  him- 
self is  the  business  of  Investing  money  for  the  benefit  of  persons  who 
are  to  enjoy  it  at  some  future  time,  and  not  for  the  sole  benefit  of  the 
person  entitled  to  the  present  Income.  The  duty  of  a  trustee  is  not  to 
take  such  care  only  as  a  prudent  man  would  take  if  he  had  only  himself 
to  consider;  the  duty  rather  is  to  take  such  care  as  an  ordinary  prudent 
man  would  take  if  he  were  minded  to  make  an  Investment  for  the  benefit 
of  other  people  for  whom  he  felt  morally  bound  to  provide.  That  is  the 
kind  of  business  the  ordinary  prudent  man  Is  supposed  to  be  engaged 
In,  and  unless  this  is  borne  in  mind,  the  standard  of  a  trustee's  duty  will 
be  fixed  too  low,  lower  than  it  has  ever  yet  been  fixed,  and  lower  cer- 
tainly than  the  House  of  Lords,  or  this  court,  endeavoured  to  fix  it  in 
Speight  v.  Gaunt," 

The  principal  cases  in  which  the  care  demanded  of  a  trustee  has 
been  considered,  are  those  arising  out  of  the  Investment  of  trust  funds; 
but,  as  the  duties  of  a  trustee  in  regard  to  investment  are  of  extreme 
importance,  they  will  be  treated  of  separately  in  the  next  article;  and, 
for  present  purposes,  the  illustrations  to  the  article  now  under  consid- 
eration will  be  restricted  to  cases  which  do  not  arise  out  of  the  careless 
investment  of  trust  moneys. 

Illustrations. 

1.  Realization  of  debts. —  It  is  the  duty  of  a  trustee  to  realize  debts 
owing  to  the  trust  estate  with  all  convenient  speed  (i) .  He  should  not 
only  press  for  payment,  but,  if  they  are  not  paid  within  a  reasonable 
time,  should  enforce  payment  by  means  of  legal  proceedings  (&)•  I* 
has  been  said  that  the  only  excuse  for  not  taking  action  to  enforce  pay- 
ment of  such  debts  is  a  well  founded  belief,  on  the  trustee's  part,  that 
such  action  would  be  fruitless,  and  that  the  burden  of  proving  the 
grounds  of  such  belief  is  on  the  trustee  (&).  Whether,  however,  this 
broad  dictum  is  consistent  with  sect.  21  of  the  Trustee  Act,  1893  (which 

(h)  Supra. 

(0  Buxton  v.  Buxton,  1M.&0.  93. 

(k)  Re  Brogden,  Billing  v.  Brogden,  88  C.  D.  646. 
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Is  merely  a  re-enactment  of  sect.  37  of  the  Conveyancing  and  Law  of 
Property  Act,  1881),  is  respectfully  questioned.  The  late  Sir  Geo.  Jessel, 
M.  R.,  at  all  events  thought  that  the  probable  effect  of  that  enactment 
was  to  make  the  question  entirely  one  of  good  faith  and  not  one  of  well 
founded  belief  (I).  However  (k),  where  by  a  marriage  settlement  the 
lady's  father  covenanted  with  three  trustees  to  pay  them  10,0002.  within 
five  years  after  his  death,  and  an  annuity  of  8002.  In  the  meantime,  and 
the  trustees  (two  of  whom  were  the  settlor's  executors  and  residuary 
legatees)  omitted  to  see  that  the  money  was  paid  and  invested,  but 
allowed  it  to  remain  in  the  testator's  business  for  over  ten  years,  at  the 
expiration  of  which  the  business  was  found  to  be  Insolvent,  it  was  held, 
that  the  third  and  solvent  trustee  was  liable  to  make  good  the  loss. 
As  the  Lord  Justice  Lopes  compendiously  pnt  it,  "  such  a  trustee,  in 
my  opinion,  Is  bound,  at  the  expiration  of  a  specified  time,  to  demand 
payment  of  the  trust  moneys,  and,  if  that  demand  is  not  complied  with 
within  a  reasonable  time,  to  take  active  measures  to  enforce  its  payment, 
and  if  necessary,  to  institute  legal  proceedings.  I  know  of  nothing 
which  would  excuse  the  neglect  of  such  action  on  the  part  of  a  trustee, 
unless  it  be  a  well  founded  belief  that  such  action  on  his  part  would 
result  In  failure  and  be  fruitless,  the  burden  of  proving  such  well-founded 
belief  lying  on  the  trustee  setting  it  up  in  his  own  exoneration.  No  con- 
sideration of  delicacy,  and  no  regard  for  the  feelings  of  relatives  or 
friends,  will  exonerate  him  from  taking  the  course  I  have  indicated. 
Applying  these  principles  to  the  present  case,  I  come  to  the  conclusion 
that  Mr.  B.  committed  a  breach  of  duty  in  not  taking  more  active  and 
strenuous  measures  than  he  did  to  obtain  payment  of  the  trust  funds  in 
question.  Fearful  of  the  disruption  of  family  relations,  he  seems  to  have 
been  naturally  unwilling  to  incur  the  odium  which  would  attach  to  that 
firm  and  determined  course  which  he  ought  to  have  adopted.  ...  I 
am  reluctantly,  therefore  —  I  say  reluctantly,  because  I  believe  that  Mr. 
B.  acted  throughout  in  good  faith  and  honesty — compelled  to  hold  that 
Mr.  B.  must  be  held  liable."  Whether,  however,  the  decision  would 
have  been  the  same  if  the  debtors  had  not  been  two  of  the  trustees  seems 
questionable,  having  regard  to  the  admitted  good  faith  of  the  defendant 
and  to  sect.  21  of  the  Trustee  Act,  1893,  as  to  which  the  reader  is  referred 
to  illustration  3,  infra. 

2.  On  the  other  hand,  it  has  been  held  that  a  trustee  is  not  bound  to 
commence  legal  proceedings  when,  in  the  exercise  of  a  reasonable  dis- 
cretion, he  considers  it  inexpedient  to  do  so.  For  instance,  in  a  case 
where  one  beneficiary  would  have  been  ruined  by  the  Immediate  realiza- 
tion of  a  debt  due  from  him  to  the  trust  estate,  and  the  other  beneficiaries 
(his  children)  would  have  been  seriously  prejudiced,  the  House  of  Lords 
held,  that  the  trustee  exercised  a  reasonable  discretion  in  refraining  from 
suing  the  debtor  and  in  allowing  him  time,  and  that  the  trustee  was  con- 

(0  Re  Oioem,  47  L.  T.  61. 
17 
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sequently  discharged  from  liability  for  any  consequent  losses  (m).  A 
somewhat  similar  case  (Be  Hurst,  Addison  v.  Topp,  (a))  recently  came 
before  the  Court  of  Appeal.  There  a  testator  gave  his  sons  successively 
the  right  of  pre-emption  of  his  mill,  at  a  valuation,  the  purchase-money 
to  be  payable  by  half-yearly  instalments,  and  to  be  secured  by  a  mort- 
gage.  The  Investment  clause ,  In  addition  to  various  securities,  authorized 
the  trustees  to  lend  any  part  of  the  trust  estate  on  the  security  of  the 
mill,  in  the  event  of  either  of  the  sons  purchasing  it.  The  eldest  son 
exercised  the  right  of  pre-emption  at  50,0002.,  payable  by  half-yearly 
instalments  of  2,0002.,  and  secured  by  a  mortgage  of  the  mill.  The  son 
subsequently  sold  the  equity  of  redemption  to  a  company,  which  eventu- 
ally went  into  liquidation.  The  instalments  were  not  regularly  paid, 
and  loss  ensued,  for  which  it  was  sought  to  make  the  trustees  responsi- 
ble. It  was,  however,  held,  that  the  trustees  had  done  the  best  they 
could  in  the  embarrassing  circumstances  in  which  the  testator  himself 
had  placed  them;  and  that  therefore  they  were  not  liable.  The  decision, 
however,  rested  on  the  fact  that  it  appeared  that  if  the  trustees  had  sued 
the  son  nothing  could  have  been  got  out  of  him,  and  that  with  regard  to 
the  company  owing  to  the  depressed  state  of  trade,  the  best  chance  of 
getting  paid  the  50,0002.,  or  any  considerable  part  of  it,  was,  not  to  force 
a  sale,  but  to  preserve  the  mill  and  business,  and  give  time  to  the  com- 
pany to  pay.  The  company  did  in  fact  pay  off  10,8002.  odd,  and  regu- 
larly paid  the  interest,  and  spent  7,0002.  on  the  mill.  Moreover,  to  have 
foreclosed  and  taken  possession  would,  on  the  evidence,  have  been  dis- 
astrous, and  have  exposed  the  trustees  to  risks  and  losses  which  no 
trustees  could  be  expected  to  face  (o).  It  will  be  perceived,  therefore, 
that  this  case  is  not  in  conflict  with  illustration  1,  but  is  merely  an 
Instance  of  the  principle  therein  admitted  by  Lopes,  L.  J.,  viz.,  that  where 
the  trustees  can  prove  that  legal  proceedings  would  have  been  fruitless, 
they  are  exonerated.  However,  the  practitioner  must  be  warned,  that 
he  would  incur  the  most  serious  responsibility  if  he  were  to  advise  a 
trustee  to  act  in  a  similar  manner.  For  the  onus  would  distinctly  lie  on 
the  trustee,  to  prove  that  the  facts  were  as  he  believed  them ;  and  the 
difficulty  of  proving  this  (perhaps  many  years  afterwards),  is  obvious. 
In  all  such  cases,  therefore,  where  a  trustee  is  doubtful  whether  he 
should  sue  a  debtor  or  not,  the  proper  course  is  to  issue  an  originating 
summons  asking  for  the  direction  of  the  Court.    By  taking  this  course, 


(m)  Ward  v.  Ward,  2  H.  L.  C.  784. 

(n)  C7  L.  T.  96. 

(o)  See  also  Re  Medland,  Eland  v.  Medland,  41  0.  D.  476,  where  Kekewloh,  J., 
held  that  when  a  security,  proper  at  the  date  of  investment,  subsequently  becomes 
deteriorated,  so  as  to  leave  no  safe  margin,  it  Is  not  necessarily  the  duty  of  the 
trustees  to  call  the  money  in;  bat  they  have  a  discretion,  which  they  must  exercise 
as  practical  men,  with  a  due  regard  to  all  the  circumstances,  Including  the  position 
and  solvency  of  the  mortgagor.  (See  also  Bobiruon  v.  Bobin*mt  1  D.f  If.  &  G. 
262.) 
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the  trustee  is  relieved  from  a  heavy  responsibility  at  a  trifling  cost  to 
the  trust  estate  (p).1 

8.  Compounding  debts. —  Trustees  might  always  release  or  com- 
pound debts  due  to  the  trust  estate,  where  they  bona  fide  and  reasonably 
believed  that  that  course  was  for  the  benefit  of  their  beneficiaries  (q). 
And  now  by  sect.  21  of  the  Trustee  Act,  1893  (which  is  merely  a  re-en- 
actment of  sect.  87  of  the  Conveyancing  and  Law  of  Property  Act,  1881), 
two  or  more  trustees  acting  together,  or  a  sole  acting  trustee,  where  a 
sole  trustee  is,  by  the  settlement,  authorized  to  execute  the  trusts  and  powers 
thereof,  may  (1)  accept  any  composition;  (2)  accept  any  security,  real  or 
personal,  for  any  debt  or  for  any  property,  real  or  personal,  claimed; 
(3)  allow  time  for  payment  of  any  debt;  (4)  compromise,  compound, 
abandon,  submit  to  arbitration,  or  otherwise  settle,  any  account,  claim, 
on  things  whatever  relating  to  the  trust ;  and  (6)  enter  Into  and  execute 
all  such  agreements,  releases,  Ac.  as  they  or  he  may  deem  expedient, 
without  being  responsible  for  any  loss  occasioned  by  any  act  or  thing  so 

(p)  Be  Brogden,  Billing  v.  Brogden,  88  O.  D.,  at  p.  656. 

(q)  Blue  v.  Manhati,  8  P.  W.  881 ;  Forthaw  v.  Biggineon,  8  D.v  H.  A  G.  827. 

1  Realization  of  debts. —  There  is  no  peremptory  obligation  upon  a 
trustee  to  attempt  immediately  to  realize  upon  an  indebtedness  to  the 
trust.  Mundy  v.  Vawter,  3  Gratt.  618;  Waring  v.  Darnall,  10  Gill.  &  J. 
126.  In  that  case  it  was  said  that "  a  due  regard  to  the  ultimate  security 
of  the  debt  may  require  the  trustee  to  Indulge  the  debtor,  and  If  con- 
trary to  reasonable  expectation,  any  portion  of  the  debt  be  lost,  in  the 
exercise  of  a  fair  discretion,  regulated  solely  by  an  anxious  effort  to 
increase  the  ultimate  security  of  the  debt,  the  Chancery  Court  will  not 
visit  him  with  the  penalty  of  making  good  the  loss."  The  consent  of  the 
beneficiary  to  the  delay  will  excuse  the  trustee.  Johnson  o.  Kendall,  20 
N.  H.  804.  A  trustee  will  not  be  held  liable  for  failure  to  bring  suit 
against  his  predecessor  for  a  debt  due  the  estate,  where  the  Insolvency 
of  such  predecessor  is  manifest.  Peake  v.  Jamison,  82  Mo.  652.  Nor  is 
he  liable  for  failure  to  require  a  bidder  at  a  trust  sale  to  make  a  deposit 
when  the  bidder  had  complied  with  former  bids  and  there  was  nothing 
to  indicate  a  failure  to  comply  with  the  bid.  Harkness  v.  Scammon,  48 
Mo.  App.  136.  But  a  trustee  who  fails  to  report  for  ten  years  after 
making  a  sale,  will  be  presumed  to  have  collected  the  money  whether  he 
actually  did  so  or  not.  Maddox  v.  Dent,  4  Md.  Ch.  643.  Thus,  also,  a 
trustee  who  falls  for  three  years  to  sue  upon  an  unsecured  note  will  be 
held  liable  for  the  loss.  Bentley  v.  Shreve,  2  Md.  Ch.  215.  And  of  a 
trustee  who  allows  a  note  to  be  barred  by  limitation.  Smith  o.  Smith 
(Ky.),  19  S.  W.  Rep.  595.  A  trustee  must  bear  the  loss  of  an  unsecured 
loss  when  he  neglects  the  opportunity  to  have  the  same  secured. 
Hewitt  v.  Fisher,  1  Har.  &  G.  88;  Waterman  v.  Alden,  144  111.  90;  32  N. 
E.  Rep.  972. 
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done  by  him  or  them  in  good  faith*  The  exact  effect  of  this  enactment 
has  so  far  not  been  judicially  decided;  bnt  the  late  Sir  George  Jessel 
intimated  that  "  it  might  have  a  revolutionary  effect  on  this  branch  of 
the  law.  It  looks  as  If  the  only  question  left  would  be  whether  the 
[trustees]  have  acted  in  good  faith  or  not "  (r).  It  is  somewhat  curious 
that  this  statutory  authority  was  not  referred  to,  either  by  counsel  or 
the  Court,  in  Be  Brogden  (supra),  but  it  is  apprehended  that  it  was 
rightly  assumed,  that  it  could  not  apply  to  that  case ;  because  two  of 
the  trustees  were  the  debtors,  and  must  have  known  their  own  pecuniary 
position,  and  therefore  could  not  have  acted  in  good  faith  in  the  matter, 
and,  as  to  the  third  trustee,  having  regard  to  the  fact  of  his  co-trustees 
being  the  debtors,  he  was  practically  a  sole  trustee  in  the  matter,  and 
yet  was  not  a  sole  trustee  who  was  by  the  settlement  authorized  to  exe- 
cute the  trusts  and  powers  thereof.  Anyhow,  until  the  21st  section  of 
the  Trustee  Act  is  judicially  interpreted,  trustees  would,  in  most  cases, 
be  ill-advised  to  act  upon  it  without  judicial  sanction  in  view  of  the  de- 
cision in  Be  Brogden.1 

4.  Allowing  rents  to  mil  In  arrear. —  Where  trustees  allowed  rents 
to  get  in  arrear  which  they  might  have  recovered  by  proper  diligence,  it 
was  held  that  they  were  liable  to  make  good  the  arrears,  though  without 
interest,  the  judge  saying:  "  If  there  be  craesa  negligentia  and  a  loss 
sustained  by  the  estate,  it  falls  upon  the  trustee  "  (a). 

5.  Bankrupt  trustee  Indebted  to  trust  should  prove. —  Where  a 
trustee,  indebted  to  the  trust,  becomes  bankrupt,  it  is  his  duty  to  prove 
the  debt,  and  if  he  neglect  to  do  so  he  will  be  liable  for  the  loss,  not- 
withstanding that  he  may  have  obtained  his  certificate.  For,  as  was 
observed  by  Sir  J.  Romilly,  M.  R. :  "  Suppose  a  person  owing  money 
to  a  trust  estate  becomes  bankrupt,  and  the  trustee  is  a  distinct  and 
separate  person  knowing  of  the  bankruptcy,  he  is  bound  to  prove  the 
debt;  if  he  does  not  he  commits  a  breach  of  trust,  and  would  be  held 
liable  for  all  that  he  might  have  received  under  the  commission  if  he  had 
proved  the  debt  as  he  ought  to  have  done.  Is  the  case  altered  because 
the  trustee  is  himself  the  debtor?  I  think  not ;  the  original  debt,  no 
doubt,  is  barred,  but  the  amount  of  the  dividends  which  the  trustee 
might  have  received  under  the  commission  is  a  liability  subsequently 
attaching  to  the  trustee  in  that  character,  and  is  not  affected  by  the 
bankruptcy  or  the  certificate  (t). 

6.  Enforcing  covenant  against  settlor. —  So,  again,  where  a  settlor 
has,  for  valuable  consideration,  covenanted  to  settle  property,  a  trustee 

(r)  Be  Owens,  47  L.  T.  61. 

(«)  Tebbs  v.  Carpenter,  1  Mad.  291 ;  and  aee  as  to  Interest,  Lawson  v.  Copeland, 
supra;  Wiles  v.  Oreaham,  2  Dr.  868;  Rowley  v.  Adam*,  2H.LO.  726. 
(f)  Orrett  V.  Corttr,  21  B.  62. 

i  Compounding  debts. —  Allen  v.  Randolph,  4  Johns.  Ch.  693; 
Meachan  v.  Stearns,  9  Paige,  398. 


TO  EXERCISE  REASONABLE  CARE.  261 

who  neglects  to  enforce  the  covenant  Is  liable  for  any  loss  occasioned 
thereby  («).  In  order  to  obviate  this  very  unpleasant  and  thankless 
duty,  it  is  usual  to  insert  a  proviso  in  such  settlements  excusing  the 
trustees  from  being  liable  for  not  enforcing  such  covenants.1 

7.  Neglect  to  register  in  register  county. —  Or,  again,  if  a  trustee 
neglect  to  register  the  trnst  instrument  (where  it  requires  to  be  regis- 
tered), and  the  settlor  is  thereby  enabled  to  effect  a  mortgage  on  the 
property,  the  trustees  will  be  liable  (0).* 

8.  Joining  in  sale  of  contiguous  properties. —  In  the  exercise  of 
due  diligence,  trustees  for  sale  will,  of  course,  use  their  best  endeavours 
to  sell  to  the  best  advantage.  They  should,  therefore  (in  general), 
abstain  from  joining  with  the  owners  of  contiguous  property  in  a  sale  of 
the  whole  together,  unless,  indeed,  such  a  course  would  be  clearly  bene- 
ficial to  their  beneficiaries.  For  by  doing  so,  they  expose  the  trust 
property  to  deterioration  on  account  of  the  flaws,  or  possible  flaws,  in 
the  title  to  the  other  property.  But  "suppose  there  were  a  house 
belonging  to  trustees,  and  a  garden  and  fore-court  belonging  to  some- 
body else,  it  must  be  obvious  that  those  two  properties  would  fetch 
more  if  sold  together  than  if  sold  separately;  you  might  have  a  divided 
portion  of  a  house  belonging  to  trustees,  and  another  divided  portion 

(u)  Woodhouse  v.  Woodhauee,  8  Eq.  514;  and  Re  Brogden,  Bitting  v.  Brogden, 
supra. 

(0)  Macnamara  v.  Carey,  1  I*.  R*t  Eq.  9;  and  a*  to  neglect  to  give  notice  to  an 
assurance  company  of  an  assignment  to  the  trustees  of  a  policy,  see  Kingdom 
v.  Costieman,  25  W.  EL  345. 

1  Enforcing  covenant  against  settlor. —  A  trustee  who  negligently 
allows  a  settlor  to  retain  possession  is  personally  liable.  Harrison  v. 
Mock,  10  Ala.  185;  Freeman  v.  Cook,  6  Ired.  Eq.  873;  Speakman  v. 
Tatem  (N.  J.  Eq.),  21  Atl.  Rep.  466;  Hall  t>.  Harris,  11  Tex,  800.  But  on 
the  other  hand  if  there  is  nothing  to  indicate  danger  to  the  trust  prop- 
erty by  allowing  the  settlor  to  retain  possession,  and  the  nature  of  the 
trustee's  duties  does  not  of  itself  require  it,  the  trustee  will  not  be  liable 
for  failure  to  take  possession.  Thus  held  McKnight  v.  McKnight,  10 
Rich.  Eq.  157,  in  the  case  of  a  settlement  of  slaves  in  a  trustee  by  the 
husband  for  the  use  of  his  wife.  In  White  v.  Prentiss,  T.  B.  Mon.  449,  a 
trustee  was  held  liable  for  allowing  the  settlor  to  put  up  the  trust  prop- 
erty as  a  lottery  prize. 

9  Neglect  to  record. —  A  trustee  is  not  liable  for  a  mistake  in  recording 
a  deed  in  a  wrong  office.  Hext  v.  Porcher,  1  Strohb.  Eq.  170.  But  he  is 
liable  for  a  failure  to  record  at  all.  Cooper  v.  Day,  1  Rich.  Eq.  26;  Cog- 
bill  o.  Boyd,  77  Va.  450;  Appeal  of  Hatch  (Pa.  St.),  12  Atl.  Rep.  598.  In 
Hext  v.  Porcher,  there  had  been  some  doubt  as  to  what  office  was,  under 
the  statutes,  the  proper  recording  office,  and  the  court  held  the  trustee 
free  of  blame  for  acting  upon  what  turned  out  to  be  a  mistaken 
construction. 
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belonging  to  somebody  else.  It  would  be  equally  obvious  if  these  two 
portions  were  sold  together,  that  a  more  beneficial  result  would  thereby 

take  place But  in  those  cases  where  it  is  not  manifest  on  a 

mere  inspection  of  the  properties  that  it  is  more  beneficial  to  sell  them 
together,  then  you  ought  to  have  reasonable  evidence  that  it  is  a  prudent 
and  right  thing  to  do;  and  that  evidence,  as  we  know  by  experience, 
Is  obtained  from  surveyors  and  other  persons  who  are  competent 
judges"  (x).1 

9.  "  Where  trustees  for  sale  are  joint  owners  with  a  third  party,  or 
are  reversioners,  it  is  obvious  that  they  may  in  general  join  in  a  sale ;  for 

(a?)  Per  Jesael,  M.  R.,  Be  Cooper  and  Allen's  Contract,  4  C.  D.  817. 

1  Joining  in  Bale  of  contiguous  property. —  The  case  put  by  this 
paragraph  of  the  text  is  based  upon  the  conditions  of  English  land 
ownership  and  would  not  come  before  an  American  court  save  as  an  ex- 
ceptional case.  A  question  somewhat  related  is  presented  when  it  is 
sought  to  set  aside  a  trustee's  sale  under  a  deed  of  trust  with  power  of 
sale  because  the  land  embraced  in  the  trnst  instrument  was  sold  in  mass 
instead  of  in  parcels.  In  Mississippi,  Michigan,  Minnesota,  New  York, 
North  Dakota,  South  Dakota,  and  Wisconsin,  the  sale  of  distinct  parcels 
separately,  till  the  debt  is  satisfied,  is  enjoined  by  statute.  But  in  the 
absence  of  statute  the  measure  of  the  trustee's  duty  is  the  promotion  of 
a  high  price  for  the  property.  If  the  sale  in  parcels  would  produce  sat- 
isfactory results,  he  is  bound  to  proceed  in  that  manner;  and  if  the  sale, 
as  a  whole,  would  yield  more  money,  then  the  duty  to  sell  in  that  manner 
is  incumbent  on  him,  though  another  method  is  authorized  in  the  deed 
of  trust.  Gray  v.  Shawe,  74  Mo.  341;  Taylor  v.  Elliott,  32  Mo.  172; 
Goode  o.  Comfort,  89  Mo.  318;  Carter  v.  Alshire,  48  Mo.  800;  Chesley  v. 
Chesley,  54  Mo  347;  Olcott  v.  Bynum,  17  Wall.  44;  Loveland  o.  Clark 
(Colo.),  18  Pac.  Rep.  544.  But  a  sale  may  be  in  mass  if  no  bids  are 
received  on  and  offered  by  parcels.  Bozarth  v.  Sargent,  128  111.  95;  21 
N.  E.  Rep.  218.  But  in  order  that  a  trustee's  sale  should  be  set  aside, 
there  must  appear  a  positive  loss  or  be  proof  of  actual  fraud.  Gillispie 
v.  Smith,  29  111.  478;  Booker  v.  Anderson,  85  HI.  66;  Swenson  v.  Halberg, 
1  McCreery  (C.  Ct.),  96;  Benkendorf  v.  Vincent,  42  Mo.  441 ;  German  Bank 
v.  Stumpf,73Mo.  311;  Eeuser  v.  Gammon,  95  Mo.  217;  8  S.  W.  Rep.  877. 
In  all  these  cases  the  question  comes  upon  evidence  to  have  the  trustee's 
sale  set  aside,  and  does  not  involve  the  trustee's  liability  which  is  gov- 
erned by  different  considerations.  A  sale  might  be  set  aside  as  mani- 
festly disadvantageous  and  yet  the  trustee  would  not  be  personally 
chargeable  If  the  loss  of  the  sale  had  been  permitted  to  stand  and  suit 
brought  against  the  trustee.  If,  therefore,  the  trustee  exercises  the 
good  faith  and  diligence  required  of  trustees  by  the  sale  which  has  been 
discussed  in  this  article,  he  will  not  be  liable,  whatever  conclusion  the 
court  may  come  to  as  regards  the  sale  itself. 
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everybody  knows  that  as  a  general  role  (of  course  there  are  exceptions 
to  every  rale)  the  entirety  of  a  freehold  estate  fetches  more  than  the  sum 
total  of  the  undivided  parts  or  the  separate  value  of  the  particular  estate 
and  reversion  "  (y).  And  indeed  this  view  has  now  received  the  express 
sanction  of  the  legislature  (*). 

10.  Depreciatory  conditions  of  sale. —  Again,  trustees  for  sale 
ought  not  to  do  any  act  which  will  depreciate  the  property,1  and  so  they 
ought  not  unnecessarily  to  limit  the  title.  For  no  reasonable  man  would 
unnecessarily  depreciate  his  own  property  by  such  means.  The  subject 
of  depreciatory  conditions  was  formerly  of  great  importance,  because  a 
purchaser  might  have  objected  to  complete,  on  the  ground  that  such  con- 
ditions constituted  a  breach  of  trust  for  which  he  himself,  taking  with 
notice,  might  be  held  responsible  (a).  However,  since  1888,  the  state  of 
the  law  with  regard  to  such  conditions  has  been  altered,  and  now,  no  sale 
made  by  a  trustee  can  be  impeached  at  all,  unless  the  beneficiaries  prove 
that  the  consideration  was  thereby  rendered  inadequate ;  and,  after  the 
execution  of  the  conveyance,  no  such  sale  can  be  impeached  as  against 
the  purchaser,  unless  the  beneficiaries  also  prove  that  such  purchaser 
was  acting  in  collusion  with  the  trustee  at  the  time  when  the  contract 
for  sale  was  made.  Moreover,  no  purchaser  can  any  longer  make  any 
requisition  or  objection  on  any  such  ground ;  and  a  trustee  who  is  either 
a  vendor  or  purchaser  is  not  bound  to  exclude  the  application  of  sect.  2 
of  the  Vendor  and  Purchaser  Act,  1874  (6).  The  meaning  of  this  enact- 
ment is  not,  however,  so  clear  as  could  be  desired.  Is  it  intended 
exclusively  to  protect  purchasers,  and  to  free  them  from  the  necessity  of 
taking  the  objection?  or  is  it  also  intended  to  protect  the  trustee  in  the 
event  of  the  beneficiaries  suing  the  trustee  for  breach  of  trust?  The 
words  "no  sale  shall  be  impeached,"  are  certainly  more  apt  for  express- 
ing the  first  of  such  purposes  than  the  second.  Yet  it  is  conceived  that 
the  trustee  would  receive  the  benefit  of  the  doubt  if  the  case  should  ever 
arise,  and  that  henceforth  the  onus  of  proving  loss  in  such  transactions 
will  fall  upon  the  beneficiaries. 

11.  Improvident  sale. —  Again,  if  trustees  for  sale,  or  those  who  act 
under  their  authority,  fail  in  reasonable  diligence  in  inviting  competition, 
or  if  they  contract  to  sell  under  circumstances  of  great  Improvidence  or 
waste,  they  will  be  personally  responsible  (c).9    It  is,  therefore,  the  duty 

(y)  Ibid. 

(2)  Trustee  Act,  1893,  sect  18. 

(a)  Dance  v.  Qoldingham,  3  Oh.  App.  902;  Dunn  v.  Flood,  25  C.  P.  629;  and  on 
appeal,  28  lb.  086. 

(ft)  Trustee  Act,  1893,  sects.  14  and  16. 

(c)  Ord  v.  Noel,  5  Mad.  440;  and  Anon.,  6  Mad.  11 ;  Pechel  v.  Fowler,  2  Anet.  660. 

}  Depredatory  conditions  of  sale. —  Goodwin  v.  Mix,  38  111.  115; 
Wicks  v.  Westeott,  59  Md.  270. 

8  Improvident  sale. —  Thus  a  trustee  is   liable  for  a  sale,  without 
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of  trustees  for  sale  to  inform  themselves  of  the  real  value  of  the  prop- 
erty, and  for  that  purpose  to  employ,  if  necessary,  some  experienced 
person  to  value  it  (<J). 

12.  Improvident  purchase. —  The  same  principle  holds  good  in  the 
case  of  trustees  for  purchase,  who  ought  to  clearly  satisfy  themselves  of 
the  value  of  the  property,  and  for  that  purpose  to  employ  a  valuer  of 
their  own,  and  not  trust  to  the  valuer  of  the  vendor.  For  a  man  may 
bona  fide  form  his  opinion,  but  he  looks  at  the  case  in  a  totally  different 
way  when  he  knows  on  whose  behalf  he  is  acting;  and  if  the  trustees 
rely  upon  the  vendor's  valuer,  and  he,  however  bona  fide,  values  the 
property  at  more  than  its  truo  value,  they  will  be  liable  (e).1 

18.  Trustees  for  purchase  should  also  take  reasonable  care  that  they 
get  a  good  marketable  title,  and  that  they  do  not,  by  conditions  of  sale, 
bind  themselves  not  to  require  one  (f) ;  and  they  should  never  purchase 
without  getting  the  legal  estate  (g). 

14.  Error  of  judgment. — A  trustee  is  not  responsible  for  a  mere 
error  of  judgment,  if  he  has  exercised  a  reasonable  discretion,  and  has 
acted  with  diligence  and  good  faith.  Thus,  where  an  executor  omitted 
to  sell  some  foreign  bonds  for  a  year  after  the  testator's  death,  although 
there  was  a  direction  in  the  will  to  convert  with  all  reasonable  speed, 
he  was  held  irresponsible  for  a  loss  caused  by  the  bonds  falling  in  price ; 
for  although  the  conclusion  he  came  to  was  unfortunate,  yet  having 
exercised  a  bona  fide  discretion,  the  mere  fact  of  the  loss  was  not 
sufficient  to  charge  him  (A).  As  to  what  constitutes  a  reasonable  delay, 
that  depends  on  the  particular  circumstances  affecting  each  case,  but 
prima  facie,  a  trustee  ought  not  to  delay  realization  beyond  a  year,  even 
where  he  has  apparently  unlimited  discretion  (i);  and  if  he  procras- 

(d)  Oliver  v.  Court,  8  Pr.  165;  Campbell  v.  Walter,  5  V.  680;  and  see  per  Jessel, 
M.  R.,  lie  Cooper  and  Allen,  4  O.  D.  816. 

(e)  Ingle  v.  Partridge,  84  B.  412;  and  see  also  Fry  v.  Tapson,  28  O.  D.  268;  Waring 
v.  Waring,  8  Ir.  Ch.  Rep.  831. 

(/)  E.  C.  R.  Co.  v.  Hawkes,  5  H.  L.  C.  831. 

(g)  Lew.  440.  And  as  to  advancing  trust  money  on  a  covenant  to  surrender 
copyholds,  see  Wyait  v.  Sharratt,  3  B.  498;  and  as  to  equitable  mortgages  gen- 
erally, Norris  v.  Wright,  14  B.  308;  Lochhart  v.  Reilly,  1  D.  A  J.  464,  and  Infra,  art.  41. 

(A)  Buxton  v.  Buxton,  supra ;  and  see  Paddon  v.  Richardson,  7  D.,  M.  &  G.  563. 

(0  Sculthorpe  v.  Tipper,  13  Eq.  232;  and  as  to  the  propriety  of  an  executor 
allowing  the  testator's  money  Invested  on  mortgage  to  remain  so  until  wanted, 
see  Orr  v.  Newton,  2  Cox,  276;  Robinson  v.  Robinson,  1  D.,  M.  &  Q.  247. 


security,  though  made  in  good  faith,  to  a  person  who  thereafter  becomes 
insolvent.  Swoyer's  Appeal,  5  Pa.  St.  377.  The  question  of  a  trustee's 
personal  liability  for  an  improvident  sale  and  the  question  of  when  such 
a  sale  may  be  set  aside,  are  governed  by  distinct  principles. 

1  Improvident  purchase  —  Opinion  of  agents, — Notwithstanding  the 
opinion  of  valuers  or  trusted  agents,  the  trustee  must  exercise  an  inde- 
pendent judgment.  Somerset  v.  Poulet,  8  Reports,  547;  42  Law  J.  Ch. 
720;  68  Law  T.  613;  41  Wkly.  Rep.  536. 
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tlnates  beyond  that  period,  the  onus  will  be  cast  upon  him  of  proving 
that  the  delay  was  reasonable  and  proper  (J)  .* 

15.  Theft  of  trust  property. —  A  trustee  will  not  be  liable  if  the 
trust  property  be  stolen,  provided  he  has  taken  reasonable  care  of  it  (it), 
even  although  the  thief  be  his  own  servant,  if  on  the  facts  proved,  it 
appeared  that  the  trustee  was  justified  In  deputing  the  custody 
of  the  property  to  such  servant  (ex*  ffr.9  the  manager  of  a  trust 
business  (J)) ;  yet,  by  a  curious  anomaly,  he  is  liable  if  he  is  induced  by 
fraud  or  forgery  to  hand  it  over  to  the  wrong  person  (ro).  It  is  diffi- 
cult to  understand  how  this  latter  rule  could  have  come  into  being, 
except  upon  the  false  analogy  of  a  trustee  to  a  banker  or  creditor.  As 
has  been  shown  in  this  article,  a  trustee  is  in  the  position  of  a  gratuitous 
bailee;  he  must  take  reasonable  care  of  the  trust  property,  and  if  it  is 
lost  or  stolen  he  is  discharged  from  responslblity,  provided  that  he  was 
guiltless  of  negligence.  If,  then,  a  careful  trustee  is  not  responsible 
for  property  stolen  from  his  custody,  upon  what  conceivable  ground 
should  he  be  held  responsible  for  property  obtained  from  him  by  false 
pretenses  or  forgery,  which  are  crimes  far  more  subtle,  and  against 
which  it  is  much  more  difficult  to  safeguard  himself?  It  is  humbly  sug- 
gested, therefore,  that  in  these  instances  the  law  might  be  reconsidered 
by  the  legislature  with  advantage.9 

16.  Neglect  in  keeping  trust  securities. —  Where  a  trustee  of  a 
policy  of  insurance  neglected  to  Indorse  on  it  a  memorandum  of  the 
trust,  or  to  give  notice  to  the  office,  and  subsequently  carelessly  allowed 

(j )  See  per  Wood,  I*  J.,  In  Gray-bourne  v.  Clarkson,  8  Ch.  App.  606,  and  Hughes 
v.  Bmpson,  22  B.  161. 

(*)  Jones  v.  Lewis,  2  V.  240;  Job  v.  Job,  6  0.  D.  563. 

(J)  Jobson  v.  Palmer  (1893),  1  Ch.  71;  and  see  also  Weir  v.  Bell,  8  Ex.  D.  288. 

(m)  8ee  Art.  42,  and  Illustrations  thereto,  infra. 

1  Error  of  judgment. —  This  is,  after  all,  but  a  restatement  of  the  rule 
which  holds  a  trustee  to  the  care  of  a  prudent  man  in  his  own  affairs  of 
similar  nature.  Lovell  v.  Minot,  20  Pick.  116;  Richardson  v.  Morly,  18 
Id.  181;  Dorsett  v.  Frith,  25  Ga.  587.  Thus  if  a  security  is  generally  be- 
lieved safe  at  the  time,  the  trustee  is  not  liable  for  loss  by  subsequent 
depreciation.  In  re  Dorsey's  Est.  (Pa.  Orph.  Ct.),  11  Pa.  Co.  Ct.  Rep. 
12.  And  a  trustee  may  be  excused  for  a  loss  occasioned  by  ignorance  of 
law.  Miller  v.  Proctor,  20  Ohio,  442;  Hezt  v.  Porcher,  1  Strohb.  Eq. 
170. 

2  Theft  of  trust  property. —  Bonds  of  a  trustee  were  stolen  from  a 
bank  vault  and  new  bonds  were  issued  in  their  place  to  the  trustee's 
agent,  who  made  way  with  them.  Held  that  the  trustee  was  not  charge- 
able with  the  loss.  Carpenter  v.  Carpenter,  12  R.  I.  544.  In  case  of  theft 
of  trust  property  the  duty  of  proving  diligence  rests  on  the  trustee. 
Foster  v.  Davis,  46  Mo.  268.  See  also  Fudge  v.  Durn,  51  Mo.  264 ; 
Booker  v.  Armstrong,  93  Mo.  49. 
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responsibility  of  a  wrongful  act  meditated  by  his  co-trustee,  he  will  be 
held  as  fully  responsible  as  If  he  had  been  particeps  crlminis  (z). 

21.  Quasi  trustees. —  Even  a  quasi  trustee,  such  as  a  vendor  before 
completion  of  the  sale,  is  obliged  to  take  due  care  of  the  property,  and  to 
see  that  it  does  not  become  unnecessarily  depreciated  by  want  of 
care  (a.)  * 


Article  41. 

Duty   of  Trustee   in   relation  to  the  Investment  of  Trust 

Funds. 

Duty  of  Trustee  in  relation  to  the  Investment  of  Trust 
Funds. —  ( 1 )  A  trustee  can  only  lawfully  invest  trust  funds 
upon  securities  authorized  by  the  settlement  or  by  stat- 
ute (b)  ;  and  not  upon  the  latter  if  the  settlement  forbids 
such  investment  (c). 

(2)  Even  with  regard  to  securities  so  authorized,  a  trus- 
tee is  not  free  from  liability,  if,  having  regard  to  all  the 
circumstances,  and  to  the  rules  laid  down  in  Arts.  36  and 
40,  it  be  improper  or  imprudent  to  make  such  invest- 
ment (d). 

(3)  In  particular,  in  investing  on  mortgage,  he  should 
(unless  expressly  authorized  by  the  settlement)  accept  only 
a  first  legal  mortgage  (e)  of  freehold  or  copyhold  property, 

(*)  Norton  v.  Pritchard,  Reg.  Lib.  B.  (1844) ,  771;  Le  Hunt  v.  Webster,  9  W.  R. 
918;  PcUairtt  v.  Carew,  82  Beav.  567. 

(a)  8eo  Earl  of  Egmont  v.  Smith,  6  C.  D.  475. 

(6)  As  to  what  securities  are  authorized  by  statute,  see  intra,  p.  278  et  seq. 

(c)  Trustee  Act,  1893,  sect.  1. 

(d)  See  per  Cotton  and  Lopes,  L.JJ.,  in  Be  Whiteley,  Whiteley  v.  Learoyd,  83  C. 
ti   D.  847 ;  aff.  12  App.  Cas.  727. 

(e)  Norris  v.  Wright,  14  Bea.  806;  Lockhart  y.  ReUly,  1  Do  Q.  &  J.  476;  and 
Swaffleld  v.  Kelson  (1676),  p.  255. 

1  Quasi-TruBteee —  Vendor. —  Anthony  v.  Rogers,  17  Mo.  "394;  Bell  v. 
Flaherty,  45  Mo.  694;  Neef  v.  Seely,  49  Mo.  209;  Ashhurstv.  Peck  (Ala.), 
14  So.  Rep.  541 ;  Whittler  v.  Siege,  61  Cal.  28S;  Coomalt  v.  Stanley,  1  Pa- 
Com.  Law  Journ.  Rep.  389. 
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which  is  not  of  a  wasting  character  (/  )  ;  should  neve?  join 
in  a  contributory  mortgage  (g)  ;  and  should  always  obtain 
a  report  as  to  the  value  of  the  property  made  by,  and  act 
upon  the  advice  as  to  its  propriety  as  a  trust  investment  of, 
a  person  whom  he  reasonably  believes  to  be  an  able  practi- 
cal surveyor  or  valuer,  instructed  and  employed  independ- 
ently of  the  owner  of  the  property ;  and  should  never 
advance  more  than  two-thirds  of  the  value  stated  in  such 
report  (A). 

(4)  A  trustee  (unless  authorized  by  the  settlement), 
must  not  apply  for,  or  hold  any  certificate  to  bearer  issued 
under  the  authority  of  — 

a.  The  Indian  Stock  Certificate  Act,  1863  ; 
p.  The  National  Debt  Act,  1870; 
y.  The  Local  Loans  Act,  1875 ;  or 
d.  The  Colonial  Stock  Act,  1877  (h). 

(5)  Where  there  is  power  to  invest,  such  power  carries 
with  it  the  power  to  vary  investments  from  time  to  time  ( i ). 

(6)  Where  part  of  a  testator's  residuary  trust  estate  con- 
sists of  securities  on  which  the  trustees  are  permitted  to 
invest,  they  are  not  bound  to  convert  and  then  to  procure 
others  of  the  same  nature,  unless,  having  regard  to  all  the 
surrounding  circumstances,  it  would  be  imprudent  to  retain 
them  (j  ).1 

(/)  Re  WhUeley,  Learoyd  v.  WhUeley,  anpra;  Smethurst  v.  Hastings,  80  C.  D.  490 
As  to  copyholds,  Wyatt  v.  Sharratt,  3  Bea,  498. 

(?)  Webb  v.  Jones,  89  O.  D.  600;  Be  Massingbird,  Clark  v.  Trelawney,  68  L.  T.  390. 

(A)  Trustees  Act,  1868,  sect.  8. 

(*)  Trustee  Act,  1898,  sect.  7.  Nothing  in  this  section,  however,  Is  to  Impose  on 
the  Bank  of  England  or  of  Ireland,  or  on  any  person  authorized  to  issue  any  each 
certificate,  any  obligation  to  Inquire  whether  a  person  applying  for  snob  certificate 
Is  or  Is  not  a  trustee,  or  to  subject  them  to  any  liability  In  the  event  of  tbelr  grant- 
ing such  certificate  to  a  trustee,  or  to  Invalidate  any  such  certificate  if  granted. 

H)  Re  Clergy  Orphan  Corporation*  18  Eq.  280;  and  see  also  Re  Dick,  Lopes  v. 
Hume-Dick,  (1891)  1  Ob.  438;  aff.  (1892)  App.  Cas.  112. 

U )  See  Ames  v.  Parkinson,  7  Bea.  379,  apparently  not  even  a  second  mortgage, 
Robinson  v.  Robinson,  1  D.  M.  &  G.  252. 


1  Trustees  must  Invest  only  in  certain  securities. —  The  doctrine  of 
the  text  Is  of  course  stated  with  reference  to  English  law  and  conditions. 
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Modern  extension  of  trust  securities. —  For  many  years  the  court 
would  not  (In  the  absence  of  express  direction)  recognize  any  form  of 

In  the  United  States  the  matter  is  in  some  States  regulated  by  statute, 
in  others  again  the  trustee  is  left  to  apply  the  general  rule  of  "  the  care 
required  of  a  man  of  ordinary  prudence,"  to  the  conduct  and  manage- 
ment by  him  of  the  Investment  of  trust  funds.  As  is  hereafter  stated, 
the  rule  that  a  trustee  is  liable  for  loss  upon  funds  loaned  on  mere  per- 
sonal security  Is  of  universal  application  in  this  country  as  well  as  in 
England.  And  generally  a  loan,  on  a  fair  percentage  of  conservative 
valuation,  upon  the  security  of  a  first  mortgage  on  real  estate,  would  be 
held  a  prudent  investment.  Generally  speaking  a  trustee  Is  not  liable 
for  loss  on  an  investment  if  he  has  exercised  the  care  of  an  ordinarily 
prudent  man  in  the  matter.  Campbell  t>.  Miller,  88  Ga.  804;  King  v. 
Talbot,  40  N.  T.  76;  Neff's  Appeal,  57  Pa.  St.  91;  Lovett  v.  Thomas,  81 
Va.  245;  Harvard  College  v.  Amory,  9  Pick.  461;  Lovell  v.  Minot,  20 
Pick.  116;  Richardson  v.  Morly,  Id.  181;  Cromie  v.  Bull,  81  Ky.  646. 
Such  care  may,  of  course,  be  greater  in  degree  than  the  trustee  would 
exercise  in  his  own  affairs,  depending  on  the  degree  of  care  habitual 
with  the  trustee  in  business  matters.  King  v.  Talbot,  40  N.  Y.  76.  In 
Pennsylvania,  New  Jersey  and  New  York,  absolute  safety  for  the  trustee 
lies  only  in  an  investment  in  government  securities  or  real  estate  or  in 
pursuance  of  an  order  of  court.  Hemphill's  Appeal,  18  Pa.  St.  808  (a 
leading  case  in  that  State);  Baer's  Appeal,  127  Pa.  St.  860;  Gray  v. 
Fox,  1  N.  J.  Eq.  259;  Haisted  v.  Meeker,  18  N.  J.  Eq.  186;  Lathrop  o. 
Smalley,  28  N.  J.  Eq.  192;  Ashhurst  v.  Potter,  29  N.  J.  Eq.  625;  Ward  v. 
Kitchen,  80  N.  J.  Eq.  81;  Tucker  v.  Tucker,  88  N.  J.  Eq.  285;  Williams 
v.  Williams,  85  N.  J.  Eq.  100;  Sherman  v.  Lanier,  89  N.  J.  Eq.  249; 
Craven's  Case,  48  N.  J.  Eq.  416;  Duflord  v.  Smith,  46  N.  J.  Eq.  216; 
Mills  v.  Hoffman,  27  Hun,  608;  King  v.  Talbot,  40  N.  Y.  76;  Ackerman 
v.  Ennott,  9  Barb.  926. 

In  King  v.  Talbot,  40  N.  Y.  76,  the  court,  In  discussing  the  older 
English  rule,  says :  *'  As  a  purely  arbitrary  rule,  resting  upon  any  special 
policy  of  that  country,  or  on  any  peculiarity  In  Its  condition,  It  has  no 
application  to  this  country.  It  is  not  of  the  common-law.  It  had  no 
applicability  to  the  condition  of  this  country  and  cannot  be  said  to  have 
been  interpolated  in  our  law.  So  far,  and  so  far  only,  as  it  can  be 
said  to  rest  upon  fundamental  principles  of  equity,  commending  them- 
selves to  the  condition  of  our  affairs,  so  far  is  it  true  that  it  has 
application  and  force  here  as  well  as  In  England.  •  •  •  But  it  is 
not  true  that  there  Is  no  underlying  principle  or  rule  of  conduct  in  the 
administration  of  a  trust  which  calls  for  obedience.  Whether  It  has 
been  declared  by  the  courts  or  not,  whether  it  has  been  enacted  in 
statutes  or  not,  there  appertains  to  the  relation  of  trustee  and  cestui  que 
trust  a  duty  to  be  faithful,  to  be  prudent  in  an  administration  intrusted 
to  the  former,  in  confidence  in  his  fidelity  and  prudence.    *    *    *    The 
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security  as  proper  for  the  investment  of  trust  funds,  except  British 
Government  securities  (£)•    During  the  last  fifty  years,  however,  public 

(*)  In  eplte  of  some  dicta  to  the  contrary,  it  was  at  least  very  doabtfnl  whether. 
In  the  absence  of  express  directions,  trustees  were  entitled  to  invest  on  real 
securities  prior  to  the  Aot  82  A  28  Vict  o.  86;  Raby  v.  Ridehalgh,  7  De  G.,  M.  A  G.  104. 


real  enquiry  is  —  has  the  administration  of  the  trust  been  governed 
by  fidelity,  diligence  and  prudence." 

The  rule  thus  stated  by  Woodruff,  J.,  while  it  led  in  that  case  to  holding 
a  trustee  liable  for  loss  on  an  Investment  in  bank  and  railroad  stocks,  and 
in  actual  practice  might  approximate  closely  to  the  English  rule,  is  yet 
far  different  from  that  rule  in  that  it  does  not  assume  its  unbending 
rigidity  but  makes  the  rules  generally  applicable  to  a  trustee's  duties, 
applicable  to  his  liability  in  investing  the  trust  funds,  and  allows  excep- 
tions based  upon  special  conditions.  See  also  Brown  v.  Wright,  39  Ga. 
96.  A  trustee  should  not  invest  in  real  estate  security  outside  the  State 
or  in  the  bonds  of  another  State.  Ormlston  v.  Olcott,  22  Hun,  270;  84 
N.  T.  839;  McCullough  v.  McCollough,  44  N.  J.  Eq.  818;  14  Atl.  Rep.  123, 
642.  While  not  pronounced  absolutely  unsafe  in  all  instances,  the  court 
announced  its  prejudice  against  investments  in  securities  beyond  its 
jurisdiction  and  subjected  to  the  damages  and  delays  of  business  trans- 
acted with  distant  agents.  But  that  this  rule  bends  to  circumstances, 
see  Denton  v.  Sanford,  124  N.  T.  607.  A  trustee  investing  in  United 
States  bond  is  not  liable,  though  by  reason  of  the  low  rate  of  interest 
and  the  high  premium,  some  other  safe  investment  would  have  yielded 
a  larger  return.  Emery  v.  Batchelder,  78  Me.  288.  Nor  is  he  liable  for  a 
shrinkage  in  the  value  of  such  an  investment  by  the  redemption  of  the 
bonds  before  maturity.  Appeal  of  Hele,  182  Pa.  St.  479.  Where  a 
settlor,  doubting  the  stability  of  the  government  of  the  United  States, 
shortly  after  the  Revolution,  directed  investments  in  foreign  securities, 
the  trustee  was  directed  to  Invest  in  government  securities  upon  the 
adoption  of  the  constitution.  Perroneau  v.  Perronneau,  1  Desaus.  521. 
A  trustee  directed  to  invest  in  "  real  estate  or  government  securities  " 
is  not  bound  to  invest  in  the  security  first  named.  Re  Valentine,  8  Dem. 
397.  A  trustee  who  has  Invested  in  unsafe  securities  is  bound  to  sell 
and  re-invest  in  recognized  securities.  Mills  v.  Hoffman,  22  Hun,  603; 
Goodman  v.  Howe,  62  How.  Pr.  134.  In  the  absence  of  statute  or  rule  of 
court  a  trustee  In  regard  to  investments  is  bound  by  the  same  rule  of 
prudence  that  obtains  In  his  other  duties  toward  the  cestui  que  trust. 
Peckham  v.  Newton,  15  R.  I.  321 ;  4  Atl.  Rep.  758. 

Confederate  securities. —  A  number  of  cases  have  come  before 

the  courts  of  some  of  the  Southern  States  involving  the  liability  of 
trustees  investing  trust  funds  in  Confederate  bonds  and  securities  dur- 
ing the  continuance  of  the  civil  war.  The  test  as  to  those  Investments 
Is  that  of  ordinary  diligence.    If  the  conditions  at  the  time  of  investment 
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sentiment  has  caused  Parliament,  cautiously  and  gradually,  to  intervene ; 
and  now,  trustees  are  allowed,  apart  from  the  directions  of  the  settlor, 
a  considerable  choice  of  investments  of  a  sound  character.  This  action 
of  the  legislature  is  no  doubt  largely  owing  to  the  altered  circumstances 
of  the  time.  Half  a  century  ago,  government  securities  yielded  a  far 
larger  interest  than  that  now  produced  by  railway  debentures  or  sound 
mortgages,  and  the  gradual  shrinkage  of  interest  on  consols  produced  a 
real  hardship  on  tenants  for  life,  who  were  probably  the  persons  whose 
interests  were  most  dear  to  the  settlor.  The  value  of  land,  too,  con- 
temporaneously with  the  birth  of  the  railway  system,  began  to  rise  with 
great  rapidity,  so  that  most  persons  (wrongly,  as  it  now  appears)  con- 
sidered that  in  a  small  country  with  an  increasing  population,  the  price, 
and  therefore  the  security  afforded  by  a  mortgage  of  land,  would  con- 
tinually increase.  Moreover,  fifty  years  ago,  railways  were  in  their 
infancy,  and  their  success  problematical,  and  the  security  of  their  mort- 
gages (now  universally  converted  into  debenture  stocks)  was  considered 
to  be  scarcely  an  investment  for  other  than  persons  of  a  speculative  dis- 
position. All  such  views  have,  of  course,  long  since  disappeared,  and 
the  security  of  the  debenture  stocks  of  our  great  railway  companies  is 
considered  by  men  of  business  as  but  little  inferior  to  that  of  the  gov- 
ernment itself.1    Still  more  recently,  the  greater  corporate  boroughs 

were  such  as  to  justify  a  man  of  ordinary  prudence  to  believe  in  the  ulti- 
mate power  of  the  confederacy  to  redeem  its  bonds,  then  the  trustee 
would  not  be  liable,  especially  where  such  investments  were  authorized  by 
the  laws  of  the  de  facto  government.  Watson  v.  Cook,  40  Ala.  451 ;  Dockey 
v.McDowell,  Id.  476 ;  Neilson  v.  Cook,  Id.  498 ;  Meyers  v.  Zetelle,  21  Gratt. 
333;  Bird  v.  Bird,  Id.  711;  Campbell  v.  Campbell,  22  Gratt.  649;  Colrane 
v.  Worrel,  30  Gratt.  434 ;  Waller  v.  Catlett  (Va.),  2  S.  E.  Rep.  280;  Lud- 
derth  v.  McCombs,  65  N.  C.  180;  State  v.  Engelhard,  70  N.  C.  877.  But 
aliter  when  the  investment  is  made  at  a  time  when  prudent  men  should 
have  doubted  the  triumph  of  the  Confederacy.  State  v.  Simpson,  65  N. 
C.  497  (placing  the  date  at  July  4,  1863,  after  VIcksburgh  and  Gettys- 
burg!)) ;  Alexander  v.  Summey,  66  N.  C.  578;  King  v.  Bell,  70  N.  C.  330; 
Creighton  v.  Pringle,  3  S.  C.  78;  Cureton  v.  Watson,  Id.  451.  In  Hinton 
v.  Kennedy,  Id.  459,  it  Is  held  that  a  trustee  who  receives  without  any 
imputation  of  blame  $4,000  in  Confederate  currency,  is  not  liable  if  he 
Invests  such  currency  in  the  purchase  of  interest-bearing  Confederate 
securities.  In  Texas,  however  the  courts  seem  to  have  held  parties 
receiving  Confederate  currency  and  securities  in  payment  or  for  invest- 
ment to  the  strictest  accountability.  Kleberg  v.  Bend,  31  Tex.  611 ; 
Turner  v.  Turner,  36  Tex.  41;  Scott  v.  Atchison,  Id.  76;  Woods  v. 
Toombs,  Id.  85;  Turpin  v.  Sanson,  Id.  142;  Lacy  v.  Clements,  Id.  661. 

1  Real  estate  and  railway  securities.—  This  is  of  course  stated  with 
reference  to  conditions  in  England.  With  us,  Investments  upon  real 
estate  security  (always  upon  a  conservative  percentage  of  a  fair  valua- 
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have  obtained  parliamentary  sanction  to  borrow,  for  certain  specified 
public  purposes,  on  the  security  of  their  rates,  laying  by  each  year  a 
proportion  of  the  sum  borrowed  as  a  sinking  fnnd.  It  is  not  surprising! 
therefore,  considering  these  facts,  and  the  great  growth  of  trust  funds 
caused  by  the  vast  accumulation  of  wealth  made  in  commerce  since  the 
discovery  of  Australia  and  the  introduction  of  steam  power,  that  par- 
liament should  have  greatly  enlarged  the  powers  of  trustees  with  regard 
to  investment.  Thus,  in  1859  trustees  were  authorized  (unless  expressly 
forbidden  by  the  settlement)  to  invest  in  real  securities  in  any  part  of 
the  United  Kingdom,  or  on  stock  of  the  Banks  of  England  or  Ireland,  or 
on  East  India  Stock,  provided  that  such  investment  was  in  other  respects 
reasonable  and  proper  (I).  It  was  held,  however,  that  this  act  was  not 
retrospective,  and  did  not  apply  to  existing  settlements;  and  conse- 
quently, in  the  course  of  the  next  session,  it  was  made  retrospective  (m) ; 
and  by  the  same  act,  trustees  were  further  empowered  to  invest  in 
stocks  in  which  cash  under  the  control  of  the  court  might  be  invested 
(n).  This  act  contained  no  exception  of  funds  with  regard  to  which 
trustees  were  forbidden  to  invest  on  other  than  specified  securities  (o)* 
By  acts  passed  in  1865  and  1871,  trustees  with  express  power  to  in- 
vest in  the  shares,  bonds,  or  securities  of  companies  incorporated  by 
act  of  parliament,  were  authorized  to  invest  in  mortgage  debentures  or 
debenture  stock  (p).  In  1867  an  act  was  passed  extending  the  meaning 
of  East  Indian  Stock  to  Indian  Government  Securities,  and  enacting  that 
trustees  might  invest  in  any  securities  guaranteed  by  parliament  (4). 
In  1871,  trustees  were  authorized  to  invest  in  stock  of  the  Metropolitan 
Board  of  Works  (now  the  London  County  Council)  (r) ;  and  in  1875, 
trustees,  with  certain  express  powers  of  investment,  were  authorized  to 
invest  in  securities  issued  under  the  Local  Loans  Act,  1875  («) ;  and,  by 
divers  Local  Acts,  obtained  by  municipal  corporations,  trustees  who  were 
by  their  settlements  authorized  to  invest  in  railway  debentures  or  de- 

(0  22  A  28  Viet.  c.  86,  a.  88. 

(»)  28  A  24  Viet,  c  88,  a.  12. 

(»)  28 A  24  Vict.  0.88,  8.  11. 

<©)  Be  Wedderlwrn,  9  0.  D.  112. 

(p)  See 28A29  Vict.  c.78,b.40;  and  84  A 85  Vict,  c  27. 

(9)  80  A 81  Vict.  c.  182, 88. 1  &2. 

(r)  84  A  85  Vlot.  o.  47,  a.  18. 

(«)  88  A  89  Vict.  c.  82, 8.  27. 


tion)  are  in  undiminished  favor,  while  as  to  railroad  securities  the 
trustee  would  Indeed  be  hardy  who  would  invest  in  them  without  an 
express  direction  of  the  settlement,  or  at  least  a  discretion  expressly 
committed  to  him  or  on  the  authorization  of  the  court.  Ackermann  v. 
Emott,  4  Barb.  626.  In  re  Eetelta's  Est,  6  N.  T.  Supp.  668;  Kimball  v. 
Reading,  81  N.  H.  852.  See  generally  as  to  investments  in  corporate 
stocks  and  bonds,  note,  post. 

18 
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bentttre  stocks,  were  further  authorized  to  invest  in  the  stock  issued  by 
such  municipal  corporations,  at  a  price  not  exceeding  the  redemption 
price  (()•  Finally,  by  the  Trust  Investment  Act,  1889  (now  repealed 
and  re-enacted  by  the  Trustee  Act,  1893),  the  powers  of  trustees  in 
relation  to  investment  are  greatly  extended,  as  will  be  seen  hereafter. 


Illustrations. 

1.  Investments  authorized  by  the  settlement  itself.  —  Although  the 
range  of  trust  investments  has,  as  above  stated,  been  greatly  increased, 
the  court  still  scrutinizes,  with  considerable  jealousy,  any  direction  to 
invest  in  securities  not  authorized  by  parliament;  and  the  following 
examples  will  show  how  careful  a  trustee  ought  to  be,  before  assuming 
that  the  language  of  his  settlement  really  authorizes  investments  which 
it  appears  at  first  sight,  and  to  the  average  uncritical  reader,  to  do. 
Thus,  where  a  settlor  empowers  his  trustees  to  place  out  the  trust  fund  at 
interest  "  at  their  discretion,"  it  seems  to  be  the  better  opinion,  that  the 
discretion  of  the  trustees  is  limited  to  a  discretion  as  to  which  of  the  sev- 
eral forms  of  security  authorized  by  law  they  shall  invest  in,  and  does  not 
give  them  power  to  invest  in  securities  not  so  authorized ;  such,  for  in- 
stance, as  ordinary  railway  stock  (u).  And  indeed  the  word  *'  invest" 
seems  to  point  to  a  loan  and  not  to  an  employment  in  a  trading  specu- 
lation, as  also  does  a  direction  to  place  out  at  interest  (v)  or  on 
security  (x).1 

(0  Such  investments  were  authorised  with  regard  to  the  following  corporation 
stocks  by  the  following  acts,  viz.:—  Brighton, 49  A  50  Vict  c.  64,  s.  44;  Birmingham, 
Local  Gov.  Ord.  1880;  art.  7;  Oroydon,47  A  48  Vict.  c.  141.  s.  105;  Cardiff,  47  A  48 
Vict.  c.  232,  s.  127;  Leicester,  47  A  48  Yict  o.  82,  s.  63;  Glasgow,  46  A  47  Vict,  c  106, 
s.  57 ;  Southampton,  48  A  49  Vict  o.  170,  s.  76 ;  Sheffield, 46  A  47  Vict  c  57,  s.  44 ;  Ports- 
month,  46  A  47  Vict  c.  211,  s.  74;  Botherham,  45  ft  46  Vict  c.  287,  s.  43 ;  Wolverhamp- 
ton, 45  A  46  Vict.  c.  240,  s.  42;  Rochdale,  47  A  48  Vict  c.  123,  s.  62 ;  8onthport  48  A  49 
Vict  o.  122,  s.  107;  Bunderland,  48  A  49  Vict  c.  183,  s.  120;  Worcester,  48  A  49  Vict 
c.  164,  s.  80 ;  Newcastle,  45  A  46  Vict,  c  235,  s.  42.  On  the  following  stocks  there  was 
no  restriction  as  to  trustees  purchasing  at  or  below  the  redemption  price,  viz.  :— 
Bristol,  47  A  48  Vict  o.  255,  s.  45;  Hull,  44  A  45  Vict  c.  94,  s.  10;  Liverpool,  43  A  44 
Vict,  c.  207,  s.  9;  Swansea,  44  A  45  Vict.  c.  107,  s.  10;  Nottingham,  48  A  44  Vict,  c- 
208,  s.  10. 

(«)  Bethell  v.  Abraham,  17  Eq.  24,  per  Jessel,  M.  B. ;  and  see  Be  Brown,  Brown 
v.  Brown,  29  O.  D.  889,  where  this  principle  seems  to  have  been  admitted,  although 
under  the  circumstances  the  court  would  not  say  that  the  trustees  were  liable. 

,   (r)  BetheU  v.  Abraham,  supra;  and  see  Cock  v.  OoodfeUow,  10  Mod.  489;  Dicken- 
son v.  Player,  O.  P.,  Cooper's  Cases,  1837-8,  p.  178. 

(x)  Harris  v.  Harris,  29  B.  107;  Murphy  v.  Doyle,  29  L.  R.  Ir.  333;  Re  Kavanagh, 
27  lb.  495. 


1  Investments  "  at  discretion,"  limited. —  A  discretion  though  given 
in  the  widest  terms  is  not  unlimited.    Mance  v.  Mance,  1  S.  C.  201 ; 
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2.  So,  agajn,  where  a  testator  directed  the  conversion  of  all  his  prop- 
erty, except  money  in  the  funds,  and  the  investment  of  the  proceeds  in 
government  securities  in  England,  it  was  held  that  Greek  stock  guar- 
anteed by  the  British  government  could  not  properly  be  said  to  come 


Womack  t>.  Austin,  Id.  421.  Thus  the  discretionary  power  expressly 
given  to  the  trustee  by  the  settlement  does  not  authorize  investments  in 
uncertain  property  of  contingent  value,  such  as  bank  or  railroad  stocks. 
Ackerman  v.  Emott,  4  Barb.  626;  King  v.  Talbot,  40  N.  T.  76.  In  re 
Ketelta's  Est.,  6  N.  T.  Supp.  668;  Kimball  v.  Reading,  81 N.  H.  852.  An 
investment  in  non-income  producing  property  is  not  warranted  by  a 
discretion  in  the  trustee  "  to  invest  any  way  he  sees  fit."  Pray's  Appeal, 
84  Pa.  St.  100.  General  terms  committing  the  investment  of  funds  to 
the  trustee's  discretion,  will  not  alter  the  rule  exacting  ordinary  pru- 
dence. Roosevelt  v.  Roosevelt,  6  Abb.  N.  C.  447;  and  see  opinion  of 
Penrose,  J.,  in  Re  Barker,  2  Pa.  Dist.  Rep.  571.  Thus,  though  the  settle- 
ment exonerates  a  trustee  from  liability  except  for  willful  and  and  inten- 
tional breaches  of  trust,  yet  he  will  be  held  liable  for  losses  on 
investments  caused  by  his  failure  to  institute  proper  inquiries  and  to 
exercise  a  reasonable  judgment.    Tuttle  v.  Gilmore,  86  N.  J.  617. 

A  trustee's  discretion  conferred  upon  him  by  the  settlement  will  not 
carry  him  out  in  investing  on  second  mortgage.  Re  Petrie,  5  Dem.  852. 
But  a  discretion  "  to  invest  as  he  thinks  best "  held  to  authorize  an  in* 
vestment  in  notes.  Scott  v.  Marion,  39  Ohio  St.  158.  If  discretion  is 
given  to  the  trustee  he  is  not  bound  by  a  mere  suggestion  in  the  settle- 
ment. Brown  v.  French,  125  Mass.  410.  Neither  is  he  liable  for  loss  upon 
one  of  two  investments  authorized  by  the  settlement  though  he  invests  in 
the  securities  named  second  in  order.  Re  Valentine,  8  Pern.  897.  In  Con- 
necticut the  trustees  investing  in  any  other  securities  than  those  specified 
by  statute  must  justify  their  investment,  though  the  settlement  invests 
them  with  discretion.  Clark  v.  Beers,  61  Conn.  87;  28  Atl.  Rep.  717. 
The  general  rule  on  this  entire  subject  is  thus  put  forth  by  Woodruff,  J., 
in  King  v.  Talbot,  40  N.  Y.  76,  in  commenting  on  this  clause  In  a  settle- 
ment "  entrusting  to  their  discretion  the  settlement  of  my  affairs,  and 
the  investment  of  my  estate,"  etc:  "  If  I  am  correct  in  my  views  of  the 
duty  of  trustees,  this  last  clause  neither  added  to,  nor  in  any  wise 
affected  the  duty  or  responsibility  of  these  executors ;  without  it  they 
were  clothed  with  discretion ;  with  it,  their  discretion  was  to  be  exercised 
with  all  the  care  and  prudence  belonging  to  their  trust  relation  to  the 
beneficiaries."  Where,  as  in  most  States  in  this  country,  the  rule  reg. 
ulating  the  liability  of  trustees  is  capable  of  such  flexibility  and  adapta- 
tion to  circumstances,  it  is  doubtful  if  conferring  discretion  in  the 
trustees  adds  anything  to  their  actual  powers  or  relieves  them  from  any 
appreciable  measure  of  the  diligence  required  of  them.  The  case  of  Gil- 
more  v.  Tuttle,  supra,  is  a  striking  Instance  in  point. 
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under  the  expression  "  the  funds  or  government  securities  in  En- 
gland "  (y). 

8.  So,  again,  where  trustees  are  authorized  to  retain  a  settlor's  shares 
in  a  particular  company,  they  must  not  accept  new  shares  on  recon- 
struction of  the  company  («),  nor,  a  fortiori,  ought  they  to  increase 
their  holding  in  the  company.  They  may,  however,  accept  an  allotment 
of  bonus  shares,  but  must  promptly  sell  them  (a).1 

4.  On  the  other  hand,  in  Cadett  v.  Sari  (6),  it  was  held  that  a  direc- 
tion to  invest  in  foreign  government  securities  authorized  an  investment 
in  the  securities  of  Individual  states  of  the  United  States  of  America, 
although  they  are  not  independent  nations.  And  in  recent  cases  it  was 
held  that  a  power  to  invest  in  the  securities  of  any  "  public  company  " 
extended  to  the  securities  of  companies  Incorporated  under  the  Com- 
panies Acts,  and  was  not  restricted  to  companies  incorporated  by 
statute  or  royal  charter  (c) ;  and  that  a  company  incorporated  by  charter 
under  the  provisions  of  a  general  Act  of  Parliament  was  a  "  company 
incorporated  by  statute  "  (d)s. 

(y)  BwrnU  v.  Getting,  2  OolL  824.  This  was  of  coarse  before  the  passing  of  the 
statutes  by  which  trustees  are  now  authorized  to  Invest  In  foreign  securities 
guaranteed  by  the  British  Government 

(«)  Bucknill  v.  Morris,  62  L.  T.  402;  and  see  also  Blount  v.  O'Connor,  17  L.  B. 
Ir.620. 

(a)  Re  Pugh,  W.  N.  1887,  p.  148. 

(o)  6  O.  D.  710;  and  see  also  Arnovld  v.  Grinttead,  21  W.  B.  156. 

(c)  Re  Sharp,  Bichett  v.  Sharp,  46  C.  D.  286. 

(<f)  Elve  v.  Boyton  (1891),  1  Ch.  601. 


1  Retaining  existing  shares. —  There  is  a  difference  in  the  rule  of 
liability  between  the  case  of  an  investment  by  trustees  of  funds  belong, 
ing  to  the  trust,  as  of  an  original  trading  with  the  assets,  and  the  reten- 
tion of  an  Investment  already  made  by  the  settlor.  Thompson  v.  Brown, 
4  Johns.  Ch.  619 ;  Ackerman  v.  Emott,  4  Barb.  626;  Hogan  v.  De  Peyster, 
20  Barb.  117;  Jones  t>.  Jones,  2  N.  T.  Supp.  844;  In  re  Wolfe's  Est.,  Id. 
294;  Bowker  v.  Pierce,  180  Mass.  262.  In  the  last  case  it  was  held  that 
a  trustee  who  in  good  faith  retained  the  settlor's  stock  in  the  face  of  a 
falling  market  was  not  liable  for  the  loss.  The  court  says  as  to  the 
trustee's  liability,  "  he  was  not  considering  whether  he  should  invest  in 
this  stock,  but  whether  he  should  sell  the  stock,  bought  by  the  testator, 
upon  a  falling  market." 

2  Direction  to  invest  in  foreign  securities.  —  A  trustee  should  not 
invest  in  real  estate  securities  beyond  the  State.  Ormiston  v.  Olcott,  22 
Hun,  270;  84  N.  T.  889;  McCullough  ».  McCullough,  44  N.  J.  Eq.  818;  14 
Atl.  Rep.  128,  642.  The  trustee  will  not,  however,  be  held  liable  for 
retaining  such  an  investment  already  made  by  the  settlor.  Ormiston  v. 
Olcott,  supra*  As  the  loans  in  these  cases  were  made  upon  real  estate 
securities  of  sister  States,  the  reasoning  against  their  advisability  would 
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5.  It  need  scarcely  be  pointed  out  that,  in  the  absence  of  clear,  ex- 
press and  imperative  direction,  trustees  (even  where  they  have  a  dis- 
cretion) cannot,  without  breach  of  trust,  lend  trust  fund  on  the  security 
of  a  personal  promise,  or  of  personal  property,  however  apparently 
trustworthy  (e);  and,  as  Lord  Kenyon  said  in  Holmes  v.  Dring,  this 
"  ought  to  be  rung  into  the  ears  of  every  one  who  acts  in  the  character 
of  trustee  "  (/).  It  is  true  that  in  one  case,  Bacon,  V.-C,  held,  that 
where  trustees  were  authorized  to  invest  on  real  or  personal  security, 
they  might  permit  money  to  remain  merely  on  the  security  of  a  personal 
promise  or  bond  (g);  but  it  is  humbly  submitted,  that,  however  this 
might  be  if  the  expression  "  personal  security  "  stood  alone,  its  juxta- 
position in  this  case  with  the  alternative  "  real  security  "  ought  to  have 
restricted  its  meaning  to  "  the  security  of  personal  property,"  and  that 
to  enlarge  it  so  as  to  cover  the  security  of  a  personal  promise  was 
scarcely  justified  (A).  And  moreover,  as  the  direction  was  not  impera- 
tive, it  is  difficult  to  understand  on  what  principle  the  Vice-Chancellor 
authorised  such  an  investment.  Anyhow  it  is  quite  clear  that  where 
trustees,  authorized  to  Invest  on  personal  security,  do  so  merely  for  the 
purpose  of  accommodating  the  borrower,  and  not  bona  fide  for  the  bene- 
fit of  their  beneficiaries,  they  will  be  liable  for  any  loss,  notwithstand- 
ing the  authority  (*)•  But  of  course  if  the  trustees  are  not  merely 
authorized,  but  are  imperatively  directed  to  Invest  on  certain  forms  of 
Investment,  they  are  bound  to  obey  the  direction,  however  much  they 
may  disapprove  (J).    And  also  where  they  are  expressly  authorized  to 

(e)  Styles  y.  Oye,  1  M.  AG.  423;  Child  y.  Child,  20  Bea.  50;  MiUs  v.  Osborne,  7 
Sim.  30. 

(/)  2  Oox,  1;  Poeoek  v.  Beddington,  5  V.  794;  Potts  v.  Button,  11  Eq.  438;  BetheU 
y.  Abraham,  17  Eq.  24;  Ryder  v.  Bickerston,  3  8w.  81,  n.  (a.) 

(?)  See  Pickard  v.  Anderson,  13  Eq.  808,  sed  qxuare. 

(A)  Be  Johnson,  W.  N.  1886,  p.  72. 

(0  Langston  y.  Ottphant,  G.  Coop.  33;  and  see  Stewart  v.  Sanderson,  10  Eq.  28; 
and  Francis  v.  Francis,  5  D.  M.  A  G.  108. 

(J)  Cadogan  v.  Essex  (Lord),  2  Drew.  227;  Beauclerk  y.  Ashburnham,  8  B.  822. 
And  see  now  Be  Wedderburn,  9  O.  D.  112. 


seem  to  apply  with  greater  force  iu  the  case  of  real  estate  securities  lying 
within  the  jurisdiction  of  independent  foreign  nations.  In  Perronneau 
v.  Perronneau,  1  Des.  521,  where  the  settlor  directed  investment  in  for- 
eign securities,  as  he  doubted  the  stability  of  this  government  (shortly 
after  the  Revolution)  the  court  ordered  Investment  in  domestic  securi- 
ties, the  adoption  of  the  constitution  of  the  United  States  in  the  mean 
time  being  deemed  to  have  removed  the  grounds  of  the  settlor's  appre- 
hensions. In  that  case  the  court  announced  that  even  if  it  should  feel 
bound  by  the  settlor's  directions  it  would  require  the  trustees  to  give 
bond  before  permitting  the  removal  of  the  trust  funds  to  a  distant  and 
foreign  jurisdiction. 
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allow  money  to  remain  on  an  unsatisfactory  security  for  the  purpose  of 
conveniencing  a  purchaser,  they  are  justified  in  doing  so  (k).1 

6.  Again,  a  trustee  must  not,  in  the  absence  of  express  authority, 
invest  on  trade  security;  as,  for  instance,  in  the  shares  of  a  public  com- 
pany, which  are  in  reality  no  security  at  all,  but  merely  documents  con- 
ferring a  right  to  speculative  profits  (0-  It  was  on  this  ground  that, 
before  the  passing  of  the  acts  of  parliament  before  referred  to,  trustees 
were  not  entitled  to  invest,  even  in  stock  of  the  banks  of  England  or 
Ireland,  or  in  the  stock  of  the  old  East  India  Company  (m) .' 

(£)  Re  Hunt,  Addison  v.  Topp,  63  L.  T.  665. 

(1)  Harris  v.  Harris,  29  B.  107;  Cock  v.  QoodfeUow,  10  Mod.  489. 

(»)  Howe  v.  Lord  Dartmouth,  2  Lead.  Oas.  262. 


1  Personal  security. —  However  the  courts  of  the  various  States  may 
vary  in  the  practical  application  of  the  general  rule  of  the  trustee's 
diligence  to  particular  investments,  the  rule  which  holds  a  trustee  liable 
for  losses  on  Investments  made  to  a  private  individual  upon  mere  personal 
security,  is  of  general  acceptance.  Gray  v.  Fox,  1 N.  J.  Eq.  269 ;  Craven's 
Case,  48  N.  J.  Eq.  416;  Dufford  v.  Smith,  46  N.  J.  Eq.  21C;  18  Atl.  Rep. 
1052;  Brewster  v.  Demarest,  60  N.  J.  Eq.  569;  Dunn  v.  Dunn,  1  S.  C. 
350;  Nance  v,  Nance,  Id.t  209  (which  contains  a  very  clear  statement  of 
the  rules  governing  a  trustee's  liability  in  such  cases) ;  Nobles  v.  Hogg, 
36  S.  C.  322;  15  S.  E.  Rep.  359;  Re  Foster's  Will,  15  Hun,  887;  In  re 
Blauvelt's  Est.,  20  N.  Y.  Supp.  119;  Moore  V.Hamilton,  4  Fla.  112; 
Simmons  v.  Oliver,  74  Wis.  633;  43  N.  W.  Rep.  561;  Harding  ».  Larned, 
4  Allen,  426;  Clark  v.  Garfield,  8  Allen,  427.  The  rule  holds  good 
though  the  investment  was  made  to  avoid  loss  by  the  depreciation  of 
property  by  the  civil  war.  Wynne  v.  Warren,  2  Heisk.  118.  In  New 
Hampshire,  however,  the  rule  that  a  trustee  cannot  in  any  case  invest 
funds  in  his  hands  upon  mere  personal  security  has  not  been  adopted. 
Knowlton  v.  Brady,  17  N.  H.  458.  In  Smith  v.  Smith,  4  Johns.  Ch.  284,  a 
trustee  was  allowed  to  credit  himself  with  unsecured  personal  notes. 
Railroad  bonds  are  within  the  rule  against  investment  or  mere  personal 
security.  Allen  v.  Gal  lard,  1  S.  C.  279 ;  King  v.  Talbot,  40  N.  Y.  76.  But 
for  a  fuller  discussion  as  to  a  trustee's  liability  for  investing  in  the  stocks, 
bonds,  etc.,  of  manufacturing,  trading  and  other  corporations,  see  note, 
post. 

2  Corporate  stocks  and  bonds. —  The  English  rule,  as  stated  in  the 
text  has  not  been  generally  followed  in  this  country.  In  Havard  v. 
Armory,  9  Pick.  446,  the  court,  in  upholding  an  investment  by  a  trustee, 
under  an  express  discretion,  of  funds  in  stocks  of  an  incorporated  manu- 
facturing company,  said:  "All  that  can  be  required  of  a  trustee  to 
invest,  is,  that  he  shall  conduct  himself  faithfully  and  exercise  a  sound 
discretion."  In  the  leading  case  of  Lovell  v.  Minot,  20  Pick.  116,  Shaw, 
C.  J.,  declared  the  English  rule  on  this  subject  wholly  inapplicable  to 


INVESTMENT  OF  TRUST  FUNDS.  279 

7.  Investments  authorized  by  statute. —  As  above  stated,  the  powers 
of  trustees  as  to  investment  have  been  from  time  to  time  extended 

this  country.  The  rale  thus  established  is  followed  in  Brown  v.  French, 
125  Mass.  410,  and  in  Bowker  v.  Pierce,  180  Mass.  268,  where  a  trustee 
In  the  exercise  of  the  discretion  expressly  conferred  on  him,  was  held 
harmless  from  loss  on  an  investment  in  railroad  bonds  and  stocks.  The 
rule  was  further  approved  in  New  England  Trust  Co.  v.  Eaton,  140  Mass. 
532,  and  in  the  case  of  Hunt,  141  Mass.  515;  in  which  a  trustee  was 
protected  in  the  purchase  of  a  certificate  of  deposit  of  a  bank,  whose 
stock  was  selling  at  par. 

ki  New  York  and  Pennsylvania,  however,  the  English  rule  obtains. 
King  v.  Talbot,  40  N.  Y.  76  (in  which  the  trustee's  investment  in  canal, 
railroad  and  bank  stock  was  disallowed);  Leitch  v.  Wells,  48  N.  Y.  585; 
Adair  v.  Brimmer,  74  N.  Y.  589  (in  which  the  investment  in  a  coal  min- 
ing company  fell  under  condemnation) ;  Wilmerdlng  v.  McKesson,  108  N. 
Y.  836;  Deobold  v.  Opperman,  111  N.  Y.  531  (in  which,  however,  the 
investment  of  trust  funds  in  firm  business  was  passed  upon  only,  as  also 
in  Matter  of  Myers,  181  N.  Y.  409) ;  Judd  v.  Warner,  2  Dem.  104 
(Involving  an  investment  in  bonds  of  a  horse-railroad  company  secured 
by  a  mortgage  in  its  tracks) ;  Ackerman  v.  Emott,  4  Barb.  626 ;  Nyce's 
Est.,  6  Watts  &  S.  254  (an  investment  in  stock  of  the  Bank  of  the 
United  States);  Hemphill's  Appeal,  18  Pa.  St.  808;  Worrell's  Appeal,  23 
Pa.  St.  44  («.  c.  11  Pa.  St.  508);  Pray's  Appeal,  84  Pa.  St.  100;  Baer's 
Appeal,  127  Pa.  St.  870.  It  is  conceded  that  a  trustee  cannot  carry  on  a 
business,  trading  or  manufacturing  enterprise  with  trust  funds,  and  in 
those  cases  which  prohibit  the  investment  by  trustees  in  stocks  and 
bonds  of  corporations  carrying  on  such  enterprises,  it  is  argued  that 
there  is  no  distinction  between  a  trustee  who  himself  runs  such  an  enter- 
prise with  trust  funds  and  one  who  furnishes  to  others  the  supplies  with 
which  such  enterprises  are  conducted.  But  it  is  to  be  noted  that  in 
King  v.  Talbot,  40  N.  Y.  76,  the  court  expressly  disclaims  the  force  of 
the  English  rule  as  such  and  applies  it  "  so  far,  and  so  far  only,  as  it  can 
be  said  to  rest  upon  fundamental  principles  of  equity."  In  the  case  of 
King  v.  Talbot,  $upra9  and  Adair  v.  Brimmer,  74  N.  Y.  539,  the  invest- 
ment was  condemned,  though  the  bonds  in  question  were  secured  by 
mortgage  of  the  realty  of  the  corporation.  Generally  upon  a  review  of 
the  whole  subject  it  is  believed  that  no  positive  rule  can  be  stated,  but 
that  in  those  States  which  have  not — like  New  York  and  Pennsylvania  — 
adopted  the  uncompromising  English  rule,  the  question  of  the  trustee's 
liability  will  be  governed  by  the  general  requirements  of  the  care  and 
diligence  of  an  ordinarily  prudent  man.  If  the  trustees  have  invested  in 
securities  pointed  out  by  statute  or  in  well-considered  first  lien  mort- 
gages, they  will  be  safe;  if  not,  they  must  run  the  risk  of  submitting  the 
management  of  their  investments  to  the  searching  scrutiny  of  a  court  of 
equity.    Thus  although  in  Massachusetts  the  right  of  a  trustee  to  invest 
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by  statute.  By  the  Trust  Investment  Act,  1889  (now  repealed  and  re- 
enacted  by  the  Trustee  Act,  1893,  ss.  1  to  6),  these  statutes  are  amended 
and  consolidated ;  and,  as  these  statutory  powers  of  investment  are  of 
supreme  importance  to  trustees  and  their  advisers,  no  apology  is  needed 
for  setting  them  out  in  full. 

8.  The  sections  of  the  Trustee  Act,  1898,  above  referred  to,  are  as 
follows:  — 

1.  A  trustee  may,  unless  expressly  forbidden  by  the  instrument  (if 
any)  creating  the  trust,  invest  any  trust  funds  in  his  hands,  whether  at 
the  time  in  a  state  of  investment  or  not,  in  manner  following,  that  is  to 
say:  — 

(a)  In  any  of  the  parliamentary  stocks  or  public  funds  or  government 
securities  of  the  United  Kingdom: 

(b)  On  real  or  heritable  securities  in  Great  Britain  or  Ireland : 

(c)  In  the  stock  of  the  Bank  of  England  or  the  Bank  of  Ireland : 

(d)  In  India  three  and  a  half  per  cent,  stock  and  India  three  per  cent, 
stock,  or  any  other  capital  stock  which  may  at  any  time  hereafter  be 
issued  by  the  Secretary  of  State  in  Council  of  India  under  the  authority 
of  act  of  parliament,  and  charged  on  the  revenues  of  India: 

(e)  In  any  securities  the  interest  of  which  is  for  the  time  being  guar* 
anteed  by  Parliament  (n) : 

(f)  In  consolidated  stock  created  by  the  Metropolitan  Board  of 
Works,  or  by  the  London  County  Council,  or  in  debenture  stock  created 
by  the  receiver  for  the  Metropolitan  Police  District: 

(g)  In  the  debenture  of  rentcharge,  or  guaranteed  or  preference  stock 
of  any  railway  company  in  Great  Britain  or  Ireland  incorporated  by 
special  act  of  parliament  and  having  during  each  of  the  ten  years  last 
past  before  the  date  of  investment  ^ald  a  dividend  at  the  rate  of  not  lest 
than  three  per  centum  per  annum  on  its  ordinary  stock  (o) : 

(h)  In  the  stock  of  any  railway  or  canal  company  in  Great  Britain  or 
Ireland  whose  undertaking  is  leased  in  perpetuity  or  for  a  term  of  not 
less  than  two  hundred  years  at  a  fixed  rental  to  any  such  railway  com- 
pany as  is  mentioned  in  sub -section  (g) ,  either  alone  or  jointly  with 
any  other  railway  company : 

(i)  In  the  debenture  stock  of  any  railway  company  in  India,  the 

(n)  This  includes  Canadian  4  per  cent,  stock  (Pactflo  Railway),  86  &  37  Vict,  c  45. 
(o)  See  note  (o),  p.  281. 

In  corporate  stocks  and  bonds  is  fully  recognized,  yet  in  Dickinson's 
Appeal,  152  Mass.  184,  a  trustee  was  held  liable  for  loss  upon  an  invest- 
ment in  the  stock  of  the  Union  Pacific  Railroad  Company  —  and  this  on 
the  ground  that  he  should  have  exercised  better  judgment,  though  prob- 
ably many  business  men  at  the  time  shared  the  trustee's  erroneous  judg- 
ment as  to  the  value  and  possibilities  of  the  stock.  See  also  Simmons 
v.  Oliver,  74  Wis.  638. 
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Interest  on  which  is  paid  or  guaranteed  by  the  Secretary  of  State  in  the 
Council  of  India: 

(j)  In  the  "B"  annuities  of  the  Eastern  Bengal,  the  East  Indian 
and  the  Scinde  Punjaub  and  Delhi  Railways,  and  any  like  annuities 
which  may  at  any  time  hereafter  be  created  on  the  purchase  of  any  other 
railway  by  the  Secretary  of  State  in  Council  of  India,  and  charged  on 
the  revenues  of  India*  and  which  may  be  authorized  by  act  of  Parliament 
to  be  accepted  by  trustees  in  lieu  of  any  stock  held  by  them  in  the  pur- 
chased railway;  also  in  deferred  annuities  comprised  in  the  register  of 
holders  of  annuity  Class  D.  and  annuities  comprised  in  the  register  of 
annuitants  Class  C.  of  the  East  Indian  Railway  Company: 

(k)  In  the  stock  of  any  railway  company  in  India  upon  which  a  fixed 
or  minimum  dividend  in  sterling  is  paid  or  guaranteed  by  the  Secretary 
of  State  in  the  Council  of  India,  or  upon  the  capital  of  which  the  interest 
is  so  guaranteed : 

(1)  In  the  debenture  or  guaranteed  or  preference  stock  of  any  com- 
pany in  Great  Britain  or  Ireland,  established  for  the  supply  of  water  for 
profit,  and  incorporated  by  special  act  of  parliament  or  by  Royal  Charter, 
and  having  during  each  of  the  ten  years  last  past  before  the  date  of 
investment  paid  a  dividend  of  not  less  than  five  pounds  per  centum  on 
its  ordinary  stock. 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by  the 
corporation  of  any  municipal  burrough  having,  according  to  the  returns 
of  the  last  census  prior  to  the  date  of  investment,  a  population  exceed- 
ing fifty  thousand,  or  by  any  county  council,  under  the  authority  of  any 
act  of  parliament  or  provisional  order: 

(n)  In  nominal  or  Inscribed  stock  issued  or  to  be  issued  by  any  com- 
missioners incorporated  by  act  of  parliament  for  the  purpose  of  supply- 
ing water,  and  having  a  compulsory  power  of  levying  rates  over  an  area 
having,  according  to  the  returns  of  the  last  census  prior  to  the  date  of 
investment,  a  population  exceeding  fifty  thousand,  provided  that  during 
each  of  the  ten  years  last  past  before  the  date  of  investment  the  rates 
levied  by  such  commissioners  shall  not  have  exceeded  eighty  per  centum 
of  the  amount  authorized  by  law  to  be  levied  : 

(o)  In  any  of  the  stocks,  funds,  or  securities  (o)  for  the  time  being 

(o)  These  at  present  (see  B.  8.  O.  Ord.  XXII.  r.  17)  are  rather  more  restricted 
than  the  statutory  Investments,  except  as  to  that  speoified  in  sub-sect  (g)  of  the 
act,  with  regard  to  which  all  that  the  court  requires  is  that  the  railway  company 
has  paid  a  dividend  (not  necessarily  of  8  per  cent)  on  ordinary  capital  for  ten  years 
next  before  the  date  of  investment  The  "Olty  Editor" of  "The  Times'*  has 
recently  stated  that  "  lawyers  differ  "  as  to  the  effect  of  this,  some  contending 
that,  with  regard  to  Investments  open  to  trustees,  the  rule  of  court  Is  governed  and 
restricted  by  the  act.  It  Is,  however,  conceived  that  this  is  an  absurd  contention. 
The  act  enumerates  a  series  of  investments  that  are  to  be  permanently  permissible, 
and  then,  by  way  of  further  extension,  and  certainly  not  by  way  of  restriction,  says 
that  also  all  stocks,  etc,  shall  be  permissible  on  which  the  court  may  for  the  time 
being  authorize  Its  funds  to  be  invested.  At  present  the  court  permits  Its  funds  to 
be  Invested  on  the  debenture  stocks  of  railway  companies  which  have  paid  any 
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authorized  for  the  Investment  of  cash  under  the  control  or  subject  to  the 
order  of  the  High  Court,  and  may  also  from  time  to  time  vary  any 
such  investment  (p). 

2. — (1.)  A  trustee  may  under  the  powers  of  this  act  invest  in  any  of 
the  securities  mentioned  or  referred  to  in  section  one  of  this  act,  not- 
withstanding that  the  same  may  be  redeemable,  and  that  the  price  exceeds 
the  redemption  value. 

(2.)  Provided  that  a  trustee  may  not  under  the  powers  of  this  act 
purchase  at  a  price  exceeding  Its  redemption  value  any  stock  mentioned 
or  referred  to  in  sub-sections  (g),  (1),  (k),  (1),  and  (m)  of  section  one, 
which  Is  liable  to  be  redeemed  within  fifteen  years  of  the  date  of  pur- 
chase at  par  or  at  some  other  fixed  rate,  or  purchase  any  such  stock  as 
is  mentioned  or  referred  to  in  the  sub-sections  aforesaid,  which  is  liable 
to  be  redeemed  at  par  or  at  some  other  fixed  rate,  at  a  price  exceeding 
fifteen  per  centum  above  par  or  such  other  fixed  rate  (q) . 

(8.)  A  trustee  may  retain  until  redemption  any  redeemable  stock, 
fund,  or  security  which  may  have  been  purchased  in  accordance  with 
the  powers  of  this  act. 

3.  Every  power  conferred  by  the  preceding  sections  shall  be  exercised 
according  to  the  discretion  of  the  trustee,  but  subject  to  any  consent 
required  by  the  instrument,  if  any,  creating  the  trust  with  respect  to 
the  investment  of  the  trust  funds. 

4.  The  preceding  sections  shall  apply  as  well  to  trusts  created  before 
as  to  trusts  created  after  the  passing  of  this  act,  and  the  powers  thereby 
conferred  shall  be  In  addition  to  the  powers  conferred  by  the  Instrument, 
if  any,  creating  the  trust. 

5. —  (1.)  A  trustee  having  power  to  invest  in  real  securities,  unless 
expressly  forbidden  by  the  instrument  creating  the  trust,  may  invest  and 
shall  be  deemed  to  have  always  had  power  to  invest  — 

(a)  on  mortgage  of  property  held  for  an  unexpired  term  of  not  less 
than  two  hundred  years,  and  not  subject  to  a  reservation  of  rent  greater 
than  a  shilling  a  year,  or  to  any  right  of  redemption  or  to  any  condition 
for  re-entry,  except  for  non-payment  of  rent ;  and 

(b)  on  any  charge,  or  upon  mortgage  of  any  charge,  made  under  the 
Improvement  of  Land  Act,  1864. 

(2.)  A  trustee  having  power  to  Invest  in  the  mortgages  or  bonds  of 
any  railway  company  or  of  any  other  description  of  company  may,  unless 

dividend  for  ten  years  past;  and  therefore  It  follows,  that,  at  pre***,  trustees  may 
follow  salt.  It  is  difficult  to  understand  bow  any  lawyer  could  be  of  a  contrary 
opinion,  wblcb  would  render  sub -section  (o)  absolutely  meaningless. 

(p)  This  applies  even  where  the  settlement  contains  no  power  to  vary.  He  Dick, 
Lope*  v.  Hume-Dick,  (1899)  1  Oh.  423;  aff.  (1892)  App.  Gas.  112;  and  see  Re  Outh- 
teatte,  (1891)  8  Ch.  49.  The  court  will  not,  as  a  rule,  Interfere  with  the  discretion 
of  trustees  as  to  varying  investments.    (Lee  v.  Young,  2  Y.  A  O.  0.  682.) 

(q)  This,  of  course,  overrides  the  more  stringent  restrictions  Imposed  on  trustees 
by  the  local  acts  under  whioh  these  stocks  were  formerly  made  conditional  trustee 
Investments. 
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the  contrary  is  expressed  in  the  instrument  authorizing  the  investment, 
invest  In  the  debenture  stock  of  a  railway  company  or  such  other  com- 
pany as  aforesaid. 

(3.)  A  trustee  having  power  to  invest  money  in  the  debentures  or 
debenture  stock  or  any  railway  or  other  company  may,  unless  the  con- 
trary is  expressed  in  the  instrument  authorizing  the  investment,  invest 
in  any  nominal  debentures  or  nominal  debenture  stock  issued  under  the 
Local  Loans  Act,  1875. 

(4.)  A  trustee  having  power  to  invest  money  in  securities  in  the  Isle 
of  Man,  or  in  securities  of  the  government  of  a  colony,  may,  unless  the 
contrary  is  expressed  in  the  instrument  authorizing  the  investment, 
Invest  in  any  securities  of  the  Government  of  the  Isle  of  Man,  under  the 
Isle  of  Man  Loans  Act,  1880. 

(5.)  A  trustee  having  a  general  power  to  Invest  trust  moneys  in  or 
upon  the  security  of  shares,  stock,  mortgages,  bonds,  or  debentures  of 
companies  Incorporated  by  or  acting  under  the  authority  of  an  act  of 
parliament,  may  invest  in,  or  upon  the  security  of,  mortgage  debentures 
duly  issued  under  and  in  accordance  with  the  provisions  of  the  Mortgage 
Debenture  Act,  1866. 

6.  A  trustee  having  power  to  invest  in  the  purchase  of  land  or  on 
mortgage  of  land  may  invest  in  the  purchase,  or  on  mortgage  of  any 
jand,  notwithstanding  the  same  is  charged  with  a  rent  under  the  powers 
of  the  Public  Money  Drainage  Acts,  1846  to  1856,  or  the  Landed  Property 
Improvements  (Ireland)  Act,  1847,  or  by  an  absolute  order  made  under 
the  Improvement  of  Land  Act,  1864,  unless  the  terms  of  the  trust 
expressly  provide  that  the  land  to  be  purchased  or  taken  in  mortgage 
shall  not  be  subject  to  any  such  prior  charge. 

9.  The  foregoing  securities  refer  to  ordinary  truets  (r);  but  where 
the  trust  fund  consists  of  capital  money  arising  under  the  Settled  Land 
Acts,  1882  to  1890,  or  is  money  which  is  liable  to  be  laid  out,  under  the 
trusts  of  a  settlement,  in  the  purchase  of  land  (*),  the  trustee  must 
Invest  it,  according  to  the  direction  of  the  tenant  for  life,  in  some  of  the 
modes  specified  in  sect.  21  of  the  Settled  Laud  Act,  1882,  or  at  the  option 
of  the  tenant  for  life,  on  the  securities  in  which  money  produced  by  the 
exercise  of  a  power  of  sale  in  the  settlement  might  be  invested  there- 
under (t). 

10.  Trustees  not  necessarily  protected  by  investing  in  authorized 
securities. —  It  is  a  mistake  to  suppose  that  a  trustee  is  free  from 
responsibility  if  he  invests  trust  funds  in  some  of  the  securities  author- 

(r)  The  Act  does  not  apply  to  trust  funds  of  a  building  society  (Be  National 
Permanent  Building  Society  t  48  O.  D.  481) ;  but  it  does  to  trust  funds  held  by  a 
corporation  In  trust  for  a  charity  (Manchester  Royal  Infirmary  v.  <4ff.-0en.,43O. 
D.490). 

(«)  Settled  Land  Act,  1882,  s.  83;  and  Be  Mackenzie's  Trusts,  23  O.  D.  750. 

(O  Settled  Land  Act,  1882,  as.  22  and  88.  It  Is  apprehended  that,  notwithstanding 
the  word  "  thereunder,"  trustees,  for  purposes  of  the  Settled  Land  Act,  would  now 
be  authorised  to  Invest  In  any  of  the  securities  permitted  by  the  Trustee  Act,  1893. 
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ized  by  the  settlement  or  by  statute.  To  invest  in  any  other  securities 
would,  of  itself,  be  a  breach  of  trust;  but,  even  with  regard  to  those 
which  are  permissible,  he  must  take  such  care  as  a  reasonably  cautious 
man  would  use,  having  regard,  not  only  to  the  interests  of  those  who 
are  entitled  to  the  income,  but  to  the  interests  of  those  who  will  take  in 
future.  It  is  not  like  a  man  investing  his  own  money,  where  his  object 
may  be  a  larger  present  income  than  he  can  get  from  a  safer  security; 
but  trustees  are  bound  to  preserve  the  money  for  those  entitled  to  the 
corpus  in  remainder,  and  they  are  bound  to  invest  it  in  such  a  way  as 
will  produce  a  reasonable  income  for  those  enjoying  the  income  for  the 
present.  And  in  doing  so,  they  must  use  such  caution  as  a  reasonably 
prudent  man  would  with  reference  to  transactions  in  which  he  may  be 
engaged  of  a  similar  nature  (u).  Not  that  this  means  that  a  different 
degree  of  care  is  required  in  regard  to  the  conduct  of  the  business  of  a 
trust,  according  to  whether  there  are  persons  to  take  in  the  future,  or 
whether  the  trust  fund  is  held  in  trust  for  one  beneficiary  absolutely. 
The  question,  in  either  case,  is  the  due  care  of  the  capital  sum  (t>) ;  and 
in  either  case,  the  trustee  is  not  allowed  the  same  discretion  in  investing 
the  trust  fund  as  if  he  were  a  person,  sui  juris,  dealing  with  his  own 
estate.  Business  men  of  ordinary  prudence  may,  and  frequently  do, 
select  Investments  which  are  more  or  less  of  a  speculative  character;  but 
it  is  the  duty  of  a  trustee  to  confine  himself  not  only  to  the  class  of 
investments  which  are  permitted  by  the  settlement  or  by  statute,  but  to 
avoid  all  investments  of  that  class  which  are  attended  with  hazard  (to) . 

11.  Illustrations  of  permissible  securities  which  might  be  improper 
under  certain  circumstances. — Thus,  if  any  of  the  securities  mentioned 
in  the  Trustee  Act,  1898,  were  to  become  very  much  depreciated,  so  as  to 
render  tbem  a  hazardous  investment,  the  fact  that  they  are  made  per- 
missible as  trust  investments  by  that  statute,  would  not,  it  is  conceived, 
protect  a  trustee  who  should  Invest  trust  funds  upon  them.  And,  a 
fortiori,  would  this  be  the  case  if  he  were  to  make  such  an  investment 
for  the  purpose  of  procuring  a  larger  income  for  the  tenant  for  life.  At 
the  same  time  it  must  be  acknowledged,  that,  save  with  regard  to  invest, 
ments  on  mortgage,  the  statutory  power  is  so  guarded,  that  it  is  difficult 
to  foresee  any  case  in  which  a  trustee  could  be  held  liable  for  investing 
on  any  of  the  permitted  securities.  Formerly  it  was  held,  that  where 
a  non-British  government  stock  was  above  par,  and  within  a  few  years  of 
redemption  at  par,  it  was  not  a  proper  investment  for  trust  funds; 
because  the  effect  of  such  an  investment  might  be  to  benefit  the  tenant 
for  life  at  the  expense  of  those  in  remainder  (x).  However,  the  inten- 
tion of  parliament,  as  expressed  in  the  new  act,  appears  to  be  to  fix  a 

(«)  Per  Cotton,  L.  J.,  Be  Whittley,  WhUtley  v.  LearoycL,  33  O,  D.  at  p.  850. 
(v)  Per  Lord  Halsbury,  Bame  case  when  before  H.  L.  see  32  App.  Oas.  at  p.  732. 
(a?)  Per  Lord  Watson,  same  case,  12  App.  Oas.  at  p.  738 

(x)  8ee  Cochburn  v.  PeiU%  3D.  F.  A  J.  170;  Ungleu  v.  Tuff, 9  W.  R.  727;  Waite  v. 
Litiletcood,  41  L.  J.  Cb.  636. 
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« 
standard  of  prudence  for  such  cases,  viz.,  that  a  trustee  should  not  pay 

more  than  a  premium  of  15  per  cent,  above  the  redemption  price,  and 
that  the  period  of  redemption  should  be  at  least  fifteen  years  distant  at 
the  date  of  investment.  This  clause,  no  doubt,  only  refers  to  the  invest- 
ments in  sub-sees,  (g),  (1),  (k),  (1),  and  (m)  of  sect.  1,  but  a  fortiori,  a 
trustee  who  adapted  the  rule  to  the  other  permissible  securities  would 
be  safe.  It  may  also  be  mentioned  here,  that  under  special  circum- 
stances, a  change  of  Investment  from  one  which  is  safe  to  one  which, 
although  permitted,  is  less  safe  for  the  purpose  of  affording  a  larger 
income  to  the  life  tenant  may  be  proper  enough  if  the  trustee  acts  in 
good  faith.  For  instance,  where  property  is  settled  on  a  parent  for  life 
with  remainder  to  his  children,  and  it  is  very  Important  that  the  parent 
should  have  an  Increased  income  for  their  better  support  and  educa- 
tion (y).  In  such  a  case,  an  investment  in  a  redeemable  stock  above  par 
would  not  merely  benefit  the  tenant  for  life,  but  the  remainderman  also. 
Generally  it  may  (it  is  conceived)  be  safely  laid  down,  that  where 
trustees  act  in  good  faith,  and  not  colluslvely  for  the  manifestly  sole 
benefit  of  the  tenant  for  life,  they  will  not  now  be  held  liable  for  chang- 
ing a  first-class  security  for  one  which  is  authorized  by  the  act,  and 
which  pays  a  better  Interest  (*). 

12.  Not  always  justified  in  investing  on  mortgage. —  Nevertheless, 
trustees  should  not  Invest  on  mortgage  where  U  is  not  reasonable,  merely 
to  accommodate  one  of  their  beneficiaries.  Still  less  ought  they  to  do 
so  merely  to  accommodate  an  outsider.  Thus  they  would  never  be  jus- 
tified in  lending  a  sum  of  stock  (and,  a  fortiori,  they  would  not  be  justi- 
fied in  selling  it  and  lending  the  proceeds)  on  mortgage  of  real  estate 
bearing  interest  at  the  same  rate  as  the  stock  itself.  For  no  possible 
benefit  could  accrue  to  the  beneficiaries;  and  on  the  other  hand,  the 
security  of  the  government  would  be  changed  for  the  less  reliable  security 
of  private  property.  Consequently,  such  a  transaction  would  afford  the 
strongest  presumption  of  an  intention  to  accommodate  the  mortgagor  (a).1 

(y)  Cockbwn  v.  Peile,  supra,  per  Turner,  L.  J. ;  and  see  Montefiore  v.  GnedaUa, 
W.  N.  1868,  p.  67 ;  Re  Ingram,  11  W.  B.  980. 

(*)  See  per  Turner,  L.  J.,  In  Cockburn  v.  PeUe,  supra;  and  per  Kekewlch,  J.,  In 
Re  Walker,  Walker  v.  Walker,  62  L.  T.  449. 

(a)  Whitney  v.  Smith,  4  Oh.  App.  021;  and  see  also  Re  Walker,  Walker  v.  Walker, 
62  L.  T.  449,  where  trustees  were  held  liable  for  varying  Investments  without  any 
reasonable  cause. 

1  Investments  on  mortgage. —  Mattocks  v.  Moulton,  84  Me.  645; 
24  Atl.  Rep.  1004.  A  trustee  is  not  liable  for  investing  in  a  real  estate 
mortgage  not  a  first  lien,  if  ample  additional  personal  security  is  taken. 
Nance  v.  Nance,  1  S.  C.  209.  Advice  of  counsel  will  not  free  from 
liability  a  trustee  investing  on  second  mortgage.  Gilmore  v.  Tuttle,  82  N. 
J.  Eq.  611.  Though  an  Investment  on  second  mortgage  may  under  special 
circumstances  be  allowed,  great  care  is  required  of  trustees  in  such  cases. 
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13.  Precautions  to  be  observed  by  trustees  who  invest  on  mort- 
gage.—  As  above  stated,  trustees  are  not  freed  from  responsibility  be- 
cause they  invest  on  authorized  securities;  but  more  especially  is  this 
the  case  when  they  lend  trust  funds  on  the  security  of  a  mortgage.  The 
very  simplicity  of  the  authority,  empowering  them  to  invest  on  "  real 
securities,"  is  apt  to  mislead,  and  gives  no  indication  of  the  severity 
with  which  the  court  regards  such  loans  by  trustees.  In  the  first  place, 
in  the  absence  of  express  authority,  trustees  who  desire  to  invest  on 
mortgage,  are  restricted  to  first  legal  mortgages  of  real  property.  The 
mortgage  should  be  a  first  mortgage  (6),  because  otherwise  trustees 
might  not  have  funds  available  to  redeem  a  prior  incumbrancer  who 
might  threaten  to  foreclose.  It  should  be  a  legal  mortgage  (c),  be- 
cause the  protection  afforded  by  the  legal  estate  prevents  any  prior 
Incumbrancer,  of  whom  the  trustees  may  have  no  notice,  getting  priority 
over  them;  and  if  trustees  do  invest  in  a  mere  equitable  mortgage  (for 
instance,  a  mortgage  by  way  of  covenant  to  surrender  copyholds  (<*))• 
and  any  loss  accrues,  they  will,  it  is  apprehended  (although  this  has 
never  been  expressly  decided),  be  liable  to  make  it  good  («).  It  would 
seem,  however,  that  there  is  no  objection  to  the  security  being  a  sub- 
mortgage, as  the  trustees  get  the  legal  estate  and  in  effect  the  additional 
security  of  the  covenant  of  the  original  mortgagor  (/).  Unless  the 
settlement  expressly  authorized  a  mortgage  of  leaseholds,  trustees 
could  formerly  only  properly  advance  trust  funds  on  the  security  of 
freeholds  or  copyholds;  because  the  statutes  which  empowered  trustees 
to  invest  on  mortgage,  confined  them  to  mortgages  of  real  estate;  and 
leaseholds,  however  long  and  however  free  from  rent  and  covenants,  were 
not  real  estate  (g).  However,  as  above  stated  (A),  the  5th  section  of  the 
Trustee  Act,  1893,  authorizes  investment  on  mortgage  of  certain  long 
leaseholds  held  at  nominal  rents. 

In  the  second  place,  the  mortgage  must  not  be  a  contributory  mort- 
gage, that  is,  a  mortgage  where  the  trustees  join  with  other  persons  in 
a  joint  loan;  for,  in  that  case,  the  trustees  would  be  putting  it  out  of 

(b)  NorrisY.  Wright,  14  B.  808;  and  Lockhart  ▼.  Reilly,  1  De  G.  A  J.  476;  and  ace 
also  Worman  v.  Worman,  43  C.  D.  296,  where  It  was  held  that  trustees  with  power 
to  purchase  real  estate,  mast  not  purchase  an  equity  of  redemption. 

(c)  Swaffleld  y.  Nelson,  W.  N.  1876,  p.  855. 

(d)  Lewln,  328. 

(<)  See  Norris  v.  Wright,  supra;  Droziery.  Brereton,  15  B.  2*1;  Lockhart  y.  ReiUy, 
supra;  Swaffleld  v.  Nelson,  supra. 

(/)  Smethurst  v.  Hastings,  80  C.  D.  490. 

(?)  Leigh  v.  Leigh,  Sb  W.  R.  121;  Re  Boyd,  14  0.  D.  626;  but  see  as  to  long  terms 
at  Peppercorn  rents.  Re  ChenneU,  Jones  v.  Chennell,  8  0.  D.  492. 

(h)  Bupra,  p.  282. 

In  Be  Blauvelt's  Est.,  20  N.  Y.  Supp.  119.  A  trustee  investing  in  second 
mortgage  railroad  bonds  is  liable  for  loss.  Clark  v.  Anderson,  18  Bush, 
111. 
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their  power  to  realize  without  the  joinder  of  third  parties.  In  other 
words,  they  would  be  Intrusting  the  trust  property  to  persons  who  were 
not  trustees  of  it.  A  contributory  mortgage  is  therefore  prima  facie  a 
breach  of  trust  (i) . 

In  the  third  place,  they  must  take  precautions  not  to  advance  too 
much  money  on  the  security  offered.  The  law  on  this  point  was  altered 
in  favour  of  trustees  by  sect.  4  of  the  Trustee  Act,  1888  (now  repealed 
and  re-enacted  In  the  eighth  section  of  the  Trustee  Act,  1893).  Previ- 
ously to  the  24th  December,  1888,  the  duty  of  a  trustee  who  was  propos- 
ing to  advance  money  on  mortgage  was  as  follows:  —  He  was  bound  (as 
he  still  is)  to  ascertain  the  real  value  of  the  property,  and  for  that  pur- 
pose to  employ  a  valuer  and  solicitor  (k)  of  his  own,  and  not  trust  to 
the  valuer  of  the  mortgagor  (J);  And  to  instruct  such  valuer  that  the 
valuation  was  required  for  the  purpose  of  considering  the  advisability  of 
investing  trust  funds  on  the  security  of  the  property  (m).  For  a  man 
may  bona  fide  form  his  opinion,  and  yet  look  at  the  case  in  a  totally  dif- 
ferent way  when  he  knows  on  whose  behalf  he  Is  acting.  Moreover,  he 
was  (as  he  still  is)  bound  to  exercise  his  own  judgment  in  the  selection 
of  the  valuer,  and  not  leave  it  to  his  solicitor  (n).  In  the  next  place,  he 
was  not  entitled  to  advance  more  than  two-thirds  of  the  amount  at 
which  the  property  was  valued  (o)  (and  that  is  still  the  same) ;  and  if  it 
was  house  property  not  more  than  one-half  (p) ;  and  if  it  were  trade 
property,  the  value  of  which  depended  on  the  continued  prosperity  of 
the  trade,  it  would  have  been  hazardous  to  advance  even  so  much  as 
that  (?) ;  and  if  he  did  invest  on  the  security  of  real  property  used  for 
trade  purposes,  he  was  bound  to  altogether  disregard  the  value  of  the 
trade  (r).  However,  these  proportions  were  not  inflexibly  observed; 
and  if,  when  the  advance  was  made,  the  property  was  approximately  up 
to  the  standards  above  indicated,  trustees  were  not  held  liable  for  sub* 
sequent  deterioration  (*). 

By  the  eighth  section  of  the  Trustee  Act,  1898,  which  applies  to  all 


(0  Webb  v.  Jonas,  89  0.  D.  660;  Re  Mastingbird,  Clark  Y.  Trelawney,  63  L.  T.  290; 
aee  last- mentioned  case,  p.  223,  supra. 

(fc)  Waring  v.  Waring,  8  Ir.  Oh.  Rep.  881. 

{I)  Fry  v.  Tapson,  28  C.  D.  268;  Walcott  v.  Lyons,  64  L.  T.  786;  Waring  v.  Waring, 
3  Ir.  Oh.  Bep.  881;  Ingle  v.  Partridge,  84  B.  412. 

(to)  See  per  Kay,  J.v  Re  Olive,  Olive  v.  Waterman,  84  O.  D.  70. 

(n)  Fry  v.  Tapson,  supra;  and  see  on  all  the  points,  Re  Somerset,  Somerset  v. 
Lord  Poulett,  68  L.  T.  613 ;  varied  by  O.  A.  W.  N.  (1898),  p.  160. 

(o)  Stickney  y.  SeweU,  1M.&0.8;  Drosier  v.  Rrereton,  15  B.  221 ;  Re  God/rep,  God* 
Jiey  v.  Faulkner,  230.  D.  483. 

(p)  Budge'  v.  Gummon,  7  Oh.  App.  710;  Stretton  v.  AshmaU,  8  Dr.  12;  Smetkurst 
v.  Hasting*,  80  O.  D.  490;  Stickney  v.  SeweU,  supra;  Re  Olive,  Olive  v.  Westerman, 84 
O.  D.  70.    As  to  cottage  property,  see  Priest  v.  UppUby,  42  O.  D.  821. 

(9)  Stretton  v.  AehmaU,  supra;  Royds  v.  Royde,  14  B.  64;  WalooU  v.  Lyons,  64 1*  T. 
786. 

(r)  WhUeley  v.  Learoyd,  12  App.  Oas.  727. 

(a)  Re  Godfrey,  Godfrey  v.  Faulkner,  mpra;  Re  Olive,  Olive  v.  Westerman,  supra. 
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mortgages  made  since  the  24th  December,  1888,  the  doty  of  a  trustee 
under  such  circumstances  Is  considerably  lightened.  By  that  section  it 
is  enacted,  that —  "  (1)  A  trustee  lending  money  on  the  security  of  any 
property  on  which  he  can  lawfully  lend  shall  be  chargeable  with  breach 
of  trust  by  reason  only  of  the  proportion  borne  by  the  amount  of  the  loan 
to  the  value  of  the  property  at  the  time  when  the  loan  was  made,  pro- 
vided that  it  appears  to  the  court  that  in  making  the  loan  the  trustee 
was  acting  upon  a  report  as  to  the  value  of  the  property  made  by  a  per- 
son whom  he  reasonably  believed  to  be  an  able  practical  surveyor  or 
valuer  (t),  instructed  and  employed  independently  of  any  owner  of  the 
property,  whether  such  surveyor  or  valuer  carried  on  business  in  the 
locality  where  the  property  is  situate  or  elsewhere,  and  that  the  amount 
of  the  loan  does  not  exceed  two  equal  third  parts  of  the  value  of  the 
property  as  stated  in  the  report,  and  that  the  loan  was  made  under  the 
advice  of  the  surveyor  or  valuer  expressed  in  the  report." 

It  will  be  seen,  therefore,  that  the  act  makes  a  very  considerable  alter- 
ation in  the  law,  and  it  is  apprehended  that  in  future  a  trustee  advancing 
trust  money  on  mortgage  will  be  safe  if  he  observes  the  following  par- 
ticulars, viz. : — 

(1.)  He  must  act  on  the  valuation  and  report  of  a  surveyor  or  valuer; 
not  necessarily  a  local  one ; 

(2.)  He  must  have  reasonable  grounds  for  believing  the  surveyor  or 
valuer  to  be  an  able  practical  man.  For  this  purpose  it  is  apprehended 
that  the  trustee  must  still  exercise  his  own  judgment,  and  not  trust 
blindly  to  the  nomination  of  his  solicitor  without  Inquiry; 

(3.)  The  surveyor  must  not  be  the  surveyor  of  the  mortgagor  in  the 
matter; 

(4.)  The  surveyor  must  be  instructed  by  the  trustee  to  make  the 
valuation  for  Aim;  and  it  is  apprehended  that  his  instructions  should 
state  that  the  trustee  requires  a  valuation  for  the  purpose  of  considering 
the  advisability  of  investing  trust  funds  on  the  security  of  the  property; 

(5.)  The  surveyor  must  not  merely  value  the  property,  but  must  advise 
the  trustee  that  the  property  is  a  proper  investment  for  the  money  proposed 
to  be  lent; 

(6.)  The  trustee  must  not  lend  more  than  two-thirds  of  the  surveyor's 
valuation,  but  he  may  lend  that  much,  irrespective  of  the  tenure  of  the 
property,  or  the  purposes  for  which  it  is  used. 

It  must,  however,  be  borne  in  mind  that  the  act  merely  says  that  if  the 
above  precautions  are  taken  a  trustee  shall  not  be  liable  for  breach  of 
trust  by  reason  only  of  the  proportion  borne  by  the  amount  of  the  loan  to 
the  value  of  the  property;  and  it  may,  therefore,  be  doubted  whether  a 
trustee  would  not  still  be  liable  for  advancing  the  money  on  property  of 
a  speculative  character  (such  as  a  manufactory)  on  the  ground  not  that 

(0  The  words  "  reasonably  believed  "  do  not  refer  to  the  words  "  Instructed  and 
employed,"  Be  Walker,  Walker  v.  Walker,  62  L.  T.  447;  Be  8omer$et,  Somer§et  v. 
Poulett,  98  lb.  613. 
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he  advanced  too  large  a  sum,  bat  that  he  ought  not  to  have  advanced 
trust  money  on  such  a  security  at  all  (u). 

But  in  addition  to  getting  a  legal  first  mortgage  of  property  of  a  proper 
value,  the  trustee  was  formerly  bound  to  see  that  the  mortgagor  had  a 
good  legal  title  free  from  Incumbrances  (other  than  rent- charges  created 
under  the  Drainage  Acts  or  the  Improvement  of  Land  Act,  (1864);  and 
for  this  purpose  it  was  his  duty  to  employ  a  solicitor,  and  if  the  solicitor 
so  advised,  to  have  the  abstract  perused  by  a  conveyancing  counsel.  In 
Hopgood  v.  Parkin  (v)  the  late  Lord  Bomilly  held,  that  trustees  were 
liable  if  their  solicitor  made  a  mistake  In  the  investigation  of  the  title; 
but  for  reasons  which  will  be  stated  hereafter  in  the  course  of  the  illus- 
trations of  Art.  43,  it  is  apprehended  that  that  decision  cannot  be 
supported;  and  indeed  it  has  been  expressly  dissented  from  by  Lindley, 
L.  J.,  in  Speight  v.  Gaunt  (to).  Here  again  the  burden  has  been,  to 
some  extent,  lifted  from  the  shoulders  of  a  trustee,  by  the  eighth  section 
of  the  Trustee  Act,  1898  (re-enacting  the  fourth  section  of  the  repealed 
Act  of  1888),  by  which  it  is  enacted,  that  — 

"(2.)  A  trustee  lending  money  on  the  security  of  any  leasehold  prop* 
erty  shall  not  be  chargeable  with  breach  of  trust  only  upon  the  ground 
that  in  making  such  loan  he  dispensed  either  wholly  or  partly  with  the 
production  or  investigation  of  the  lessor's  title. 

"(3.)  A  trustee  shall  not  be  chargeable  with  breach  of  trust  only 
upon  the  ground  that  in  effecting  the  purchase  of  or  in  lending  money 
upon  the  security  of  any  property  he  has  accepted  a  shorter  title  than 
the  title  which  a  purchaser  is,  in  the  absence  of  a  special  contract, 
entitled  to  require,  if  in  the  opinion  of  the  court  the  title  accepted  be 
such  as  a  person  acting  with  prudence  and  caution  would  have 
accepted. 

"  (4.)  This  section  applies  to  transfers  of  existing  securities  as  well 
as  to  new  securities,  and  to  investments  made  as  well  before  as  after  the 
commencement  of  this  act,  except  where  an  action  or  other  proceeding 
was  pending  with  reference  thereto  on  the  twenty-fourth  day  of  Decem- 
ber, one  thousand  eight  hundred  and  eighty-eight.9' 

Lastly,  trustees  should  not  enter  into  any  arrangement  with  the  mort- 
gagor for  the  continuance  of  the  loan  for  a  period  of  years  (x) ;  for  they 
would  thereby  fetter  themselves  in  the  event  of  it  being  desirable  (by 
reason  of  depreciation  of  the  land  or  otherwise)  to  realize.1 


(«)  Consider  Re  Walker,  Walker  y.  Walter,  62  L.  T.  447. 
(v)  11  Eq.  70. 

(w)  22  C.  D.  at  p.  761;  And  see  per  Lord  Halabury,  In  Be  WhUeley,  WhUeley  v. 
Learoyd,  12  App.  Oas.  727. 

(a)  Weary  v.  Svane,  80  Be*.  876. 


1  Precautions  to  be  observed  by  trustees  lending  on  mortgage. — 
A  trustee  sustained  in  loaning,  upon  a  fair  valuation,  up  to  two-thirds 

19 
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Article  42. 

Duty  of  Trustee  to  see  that  he  pays  trust  moneys   to  the 

right  Persons. 

Duty  of  Trustee  to  see  that  he  pays  trust  moneys 
to  the  right  Persons. —  (1).  The  whole  responsibility  of 
handling  the  trust  property  to  the  persons  entitled  falls 
upon  the  trustee;  and  if  he  hands  it  to  the  wrong  person, 
either  through  mistake  on  his  part  (y)9  or  in  consequence 
of  some  fraud  practised  upon  him,  he  will  have  to  make 
the  loss  good,  however  careful  he  may  have  been.  In 
cases  of  doubt,  therefore,  the  trustee  should  apply  to  the 
court  for  its  direction  (z).1 

(2).  But  if  the  person  who  is  really  entitled  to  trust 
property  is  not  the  beneficiary  who  appears  on  the  face  of 
the  settlement  (but  some  one  who  claims  through  him), 
and  the  trustees,  having  neither  express  nor  constructive 

(p)  Be  mate*,  Powell  v.  Hulkes,  86  W.  R.  194 ;  as  to  fraud,  see  CvUer  v.  Boyd,  60 
L.  T.  859.  f 

(*)  Talbot  v.  E.  Radnor,  8  M.  A  K.  258;  MuUn  v.  Blagrave,  25  B.  187;  Aikbyv. 
Blackwetl,  9  Ed.  803;  Saves  v.  Siekeon,  30  B.  136;  Sporle  v.  Burnaby,  10  Jar.,  N. 
S.  1142. 

the  value  of  the  land.  Foscue  v.  Lyon,  55  Ala.  440.  A  trustee  is  not 
liable  lor  subsequent  depreciation  In  the  value  of  the  veal  estate  security. 
Rawling's  Est.,  18  Phila.  Rep.  887;  Babcock  v.  Hubbard,  56  Conn.  284; 
15  Atl.  Rep.  791;  Clark  v.  Anderson,  18  Bush,  111;  Manerell  v.  Voorhis, 
82  N.  J.  Eq.  524;  In  re  Blauvelt's  Est.,  20  N.  Y.  Supp.  119. 

1  Trustee  must  see  that  the  right  persons  get  the  trust  property. — 
Green  v.  Putney,  1  Md.  Ch.  262;  Murray  v.  Femour,  2  Md.  Ch.  418; 
Owing  v.  Rhodes,  65  Md.  408;  Succession  of  Sparrow  (La.),  2  So.  Rep. 
501 ;  Beard  v.  Stanton,  15  S.  C.  164.  But  a  trustee  who  has  reasonable 
doubts  as  to  the  disposition  of  trust  funds,  may  ask  the  direction  of  a 
court  of  equity.  Wheeler  v.  Perry,  18  N.  H.  807;  Vaness  v.  Jacob,  17  N. 
J.  Eq.  158;  Hayden  v.  Marmaduke,  19  Mo.  408;  Hawley  v.  James,  5  Paige, 
318;  Lorillard  v.  Coster,  Id.  172;  Heald  v.  Heald,  56  Md.  300;  Treadwell 
v.  Cordis,  5  Gray,  341;  Lincoln  v.  Aldrich,  141  Mass.  842.  Waterman  v. 
Alden,  144  111.  90.  As  to  the  effect  of  counsel's  advice,  see  article  40, 
ante. 
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notice  of  such  derivative  title,  pay  upon  the  footing  of  the 
original  title,  they  cannot  be  made  to  pay  over  again  (a). 

Illustrations. 

1.  Forged  authority.— Thus,  where  a  trustee  makes  a  payment  to 
one  who  produces  a  forged  authority  from  the  beneficiary,  the  trustee, 
and  not  the  beneficiary,  will  have  to  bear  the  loss.  For,  as  was  said  by 
Lord  Northington  (6),  ••  a  trustee,  whether  he  be  a  private  person  or  a 
body  corporate,  must  see  to  the  reality  of  the  authority  empowering  him 
to  dispose  of  the  trust  money ;  for  if  the  transfer  is  made  without  the 
authority  of  the  owner,  the  act  is  a  nullity,  and  in  consideration  of  law 
and  equity  the  right  remains  as  before." 

2.  False  certificate. —  So,  again,  trustees  who  paid  over  the  trust 
fund  to  wrong  persons,  upon  the  faith  of  a  marriage  certificate,  which 
turned  out  to  be  a  forgery,  were  made  responsible  for  so  much  of  the 
trust  fund  as  could  not  be  recovered  from  those  who  had  wrongfully 
received  it  (e). 

8.  Mistake  as  to  construction  of  settlement. —  A  trustee  who,  by 
mistake,  pays  the  capital  to  the  tenant  for  life,  instead  of  Investing  it 
and  paying  him  the  income  only,  will  have  to  make  good  the  loss  to  the 
estate;  although  he  will,  as  will  be  seen  hereafter,  be  entitled  to  be 
recouped  out  of  the  life  estate  (d).  And  similarly,  trustees  who  have 
distributed  a  trust  fund  upon  what  turns  out  to  be  an  erroneous, 
although  bona  fide,  construction  of  the  trust  Instrument,  are  liable  to 
refund  the  property  distributed,  together  with  interest  thereon  at  four 
per  cent.  Thus,  where  executors  distributed  a  testator's  residuary 
estate  upon  an  erroneous  assumption  that  it  was  divisible  among  five 
persons  instead  of  six,  it  was  held,  that  the  overpaid  legatees  could  not 
be  made  to  refund,  and  that  the  executors  must  pay  the  sum  necessary 
to  make  up  to  the  unpaid  legatees  one-sixth  of  the  residue  («)• 

4.  Formerly,  a  trustee  who  paid  trust  money  to  the  attorney  of  a 
beneficiary,  was  liable,  if  it  turned  oat  that  the  power  was  revoked  by 
death  of  the  beueficiary  or  otherwise.  However,  by  sect.  23  of  the 
Trustee  Act,  1893  (re-enacting  22  &  23  Vict.  c.  35,  sect.  26),  it  was 
enacted  that  "  A  trustee  acting  or  paying  money  in  good  faith  under  or 
in  pursuance  of  any  power  of  attorney,  shall  not  be  liable  for  any  such 


(a)  Cothay  v.  Sydenham,  2  Br.  Ch.  Oa.  881 ;  Leslie  v.  BaUUe,  9  Y.  A  O.  Oh  9L 

(b)  Ashby  v.  BlackwtU,  supra. 

(c)  Eaves  v.  Biekson,  supra;  and  see  alao  Boetock  v.  Floyer,  1  Oh.  App.  96,  and 
Sutton  v.  Wilder,  12  Bq.  878. 

(<*)  BarraU  v.  Wyatt,  80  B.  443;  Davits  v.  Hodgson,  25  B.  177;  Griffith*  v.  Porter, 
Ibid.  236. 

(«)  HWiard  v.  Futford,  4  C.  D.  389;  and  see  also  Re  Ward,  47  L.  J.,  Ch.  781;  and 
Powell  v.  Hulkes,  33  O.  D.  662. 
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act  or  payment  by  reason  of  the  fact  that  at  the  time  of  the  payment  or 
act  the  person  who  gave  the  power  of  attorney  was  dead,  or  had  done 
some  act  to  avoid  the  power,  if  this  fact  was  not  known  to  the  trustee  at 
the  time  of  his  so  acting  or  paying.  Provided  that  nothing  in  this  sec- 
tion shall  affect  the  right  of  any  person  entitled  to  the  money  against  the 
person  to  whom  the  payment  is  made,  and  that  the  person  so  entitled 
shall  have  the  same  remedy  against  the  person  to  whom  the  payment  is 
made  as  he  would  have  had  against  the  trustee." 

5.  Not  bound  to  know  of  derivative  title. —  On  the  other  hand,  in 
Leslie  v.  Baillie  (/),  a  testator,  who  died,  and  whose  will  was  proved  in 
England,  bequeathed  a  legacy  to  a  married  woman  whose  domicile,  as 
well  as  that  of  her  husband,  was  in  Scotland.  The  husband  died  a  few 
months  after  the  testator.  After  his  decease,  the  executors  of  the  tes- 
totor  paid  the  legacy  to  the  widow.  It  was  proved  that,  according  to 
the  Scotch  law,  the  payment  should  have  been  made  to  the  husband's 
personal  representatives.  It  was  however  held,  that  in  the  absence  of 
proof  that  the  executors  of  the  settlor  knew  the  Scotch  law  on  the  sub- 
ject, the  payment  to  the  widow  was  a  good  payment. 

6.  So  where  a  solicitor  for  A.  receives,  and  according  to  A.'s  directions 
disposes  of,  the  proceeds  of  property,  without  notice  that  in  reality  A. 
has  settled  the  property,  he  is  not  liable  to  the  beneficiaries  (g). 

7.  Effect  of  not  searching  for  notices  of  incumbrances. —  On  the 
other  hand,  a  new  trustee  is  liable  to  make  good  moneys  paid  by  him 
bona  fide  to  a  beneficiary  if  the  papers  relating  to  the  trust  comprise  a 
notice  of  an  incumbrance  created  by  that  beneficiary  depriving  him  of 
the  right  to  receive  the  money.  For,  if  the  trustee  had  acquainted  him- 
self, as  he  was  bound  to  do,  with  the  trust  documents  and  papers,  he 
would  have  found  what  the  true  state  of  the  case  was  (A).  Where,  how* 
ever,  no  amount  of  search  would  have  disclosed  the  notice,  the  trustee 
would  of  course  not  be  liable,  as  his  liability  entirely  depends  upon  his 
shirking  the  duty  of  search,  which  the  law  casts  upon  him  (A). 


Article  43. 

Duty  of  Trustee  not  to  delegate  his  Duties  or  Powers. 

Duly  of  Trustee  not  to  delegate  his  Duties  or 
Powers. — (1)  A  trustee  may  not  delegate   his   duties  or 

(/)  2  Y.  &  0.  Ch.  91 ;  and  see  also  Re  Cull,  20  Eq.  661. 

(g)   mtUams  V.  Williams,  17  O.  D.  487. 

(A)  Hallows  v.  Lloyd,  89  O.  D.  686.  This  is  so  even  where  the  trustees  have  a  dis- 
cretion to  pay  the  Income  to  or  for  the  benefit  of  the  assignor, "  his  wife  or  chil- 
dren." If  they  do  In  fact  pay  it  to  the  assignor)  (Hemming  ▼.  Neil,  62  L.T  .  649). 
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powers  (or  a  fortiori,  the  receipt  of  trust  moneys)  either 
to  a  stranger  (•)  or  to  his  co-trustee  (&),  save  only  — 

a.  Where  the  settlement  authorizes  such  delegation  (/). 

/?.  Where  he  is  morally  obliged  to  do  so  from  necessity, 
and  is  acting  conformably  to  the  common  usage  of  man- 
kind, and  as  prudently  as  if  acting  for  himself  (m),  and 
the  agent  employed  is  employed  in  the  ordinary  scope  of 
his  particular  business  (n).1 

y.  Where  the  delegated  act  is  merely  ministerial,  and 
involves  no  personal  discretion  (o). 

(*)  Adams  v.  Clifton,  I  Ross.  297;  Turner  v.  Carney  t  supra;  Chambers  v.  Mincktn, 
7  V.  196;  Wood  v.  Weighttnan,  13  Eq.  434 ;  Re  Bellamy  and  Met.  Board,  24  O.  D.  887. 

(*)  Longford  ▼.  Gascoigne,  11  V.  8.53;  Clough  v.  Bond,  8  M.  A  O.  497;  Cowel  v. 
Oateombe,  27  B.  668;  Eaves  v.  Hickton,  30  B.  136;  12a  Flower  and  Met.  Board,  supra. 

(0  KiJJbee  v.  Sruryd,  2  Moll.  199;  Doyle  v.  2?fa*e,  2  Sch.  A  L.  245. 

(m)  Speight  v.  tfounf,  9  App.  Oas.  1 ;  Ex  parte  Belehier,  Amb.  219;  Clough  v.  AtimI, 
3  M.  A  0. 497 ;  Bennett  v.  JffyndAom,  4  De  Q.  A  J.  287. 

(n)  i>y  v.  Tapton,  28  C.  D.  268. 

Co)  Sag.  Pow.  179;  Farwell  Pow.  858,  860. 

1  Trustees  must  not,  in  general,  depute  their  duties. —  The  role 
against  the  deputation  of  duties  holds  good  especially  in  the  case  of  a 
trustee  vested  with  discretionary  authority.  Hawley  o.  James,  5  Paige* 
318.  A  trustee  cannot  convey  to  another  upon  a  trust  to  perform  the 
original  trust.  Morville  v.  Fowle,  144  Mass.  109;  10  N.  E.  Rep.  766; 
Cary  Library  o.  Bliss,  151  Mass.  864.  But  a  trustee  for  sale  may  employ 
an  agent  to  further  the  sale.  Connolly  v.  Belt,  5  Cranch  C.  Ct.  405; 
Gillespie  o.  Smith,  29  111.  478.  But  while  he  may  in  such  case  employ 
agents  he  must  be  present  at  the  sale  and  retain  personal  control  over 
it.  Graham  v.  King,  50  Mo.  22;  Howard  9.  Thornton,  50  Mo.  291 ;  Bales 
v.  Perry,  51  Mo.  449;  Harper  v.  Mansfield,  58  Mo.  17;  Vail  v.  Jacobs,  62 
Mo.  180;  Landrum  v.  Bank,  68  Mo.  51 ;  Brickenkamp  v.  Bees,  69  Mo. 
426;  Spurlock  v.  Sproule,  72  Mo.  503;  City  of  St.  Louis  v.  Priest,  88 
Mo.  612;  Cushman  e.  Stone,  69  111.  516.  A  trustee  of  the  legal  title  may 
convey  by  agent,  though  an  agent  to  convey  title  held  by  another,  must 
act  in  person.  Telford  v.  Barney,  1  Iowa,  575.  The  trustees  of  a  public 
trust  cannot  consent  to  a  decree  vesting  the  execution  of  the  trust  In 
other  hand 8.  Vose  v.  Trustee,  2  Wood,  647 ;  Morville  v.  Fowle,  144  Mass. 
109;  10  N.  E.  Bep.  766;  Cary  Library  v.  Bliss,  151  Mass.  864.  The  right 
of  a  trustee  to  appoint  agents  to  execute  the  ministerial  duties  incident 
to  the  trust  is  usually  determined  by  the  necessity  for  such  action, 
"necessity,"  being  inferred  from  the  usual  course  of  business  in  such 
matters.  Lewis  v.  Beed,  11  Ind.  289;  Mason  v.  Walte,  4  Scam.  182; 
Powell  9.  Tuttle,  8  Comst.  896. 
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d.  Where  the  delegated  act  is  the  receipt  of  money 
under  sect.  56  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  and  the  delegate  is  a  solicitor  authorized  with 
all  the  statutory  formalities  (p). 

e..  Where  the  delegated  act  is  the  receipt  of  money  pay- 
able under  a  policy  of  assurance,  and  the  delegate  is  a 
solicitor  or  banker  authorized  with  all  the  formalities  pre- 
scribed by  sect  17  of  the  Trustee  Act,  1893  (q). 

(2)  But  even  where  a  trustee  may  safely  permit 
another  to  receive  trust  property,  he  will  not  be  justified 
in  allowing  it  to  remain  in  such  other  person's  custody  for 
a  longer  period  than  the  circumstances  of  the  case 
require  (r). 

General  principle. —  This  rale  is  founded  on  the  maxim  delegatus  non 
potest  delegare;  for  a  trustee  is  merely  an  agent  for  others,  and,  being 
personally  trusted  by  the  settlor,  cannot  delegate  to  others  the  duties 
which  were  confided  to  his  own  discretion.  It  is  therefore  an  invariable 
rule,  that,  even  in  cases  where  a  trustee  may  employ  an  agent,  he  must 
stUl  exercise  his  own  judgment  on  every  question,  and  must  not  give  the 
agent  carte  blanche  to  do  what  he  may  think  fit  (*) .  The  general  principle 
as  to  the  impropriety  of  delegating  fiduciary  duties  and  powers  has  been 
modified,  both  by  judicial  decisions  and  by  statute;  but,  although  the 
Act  22  &  23  Vict.  c.  85,  s.  81  (now  repealed  and  re-enacted  by  sect.  24  of 
the  Trustee  Act,  1893),  enacted  that  "  a  trustee  shall  (without  prejudice 
to  the  provisions  of  the  instrument,  if  any,  creating  the  trust)  be  charge- 
able only  for  money  and  securities  actually  received  by  him,  notwith- 
standing his  signing  any  receipt  for  the  sake  of  conformity,  and  shall  be 
accountable  only  for  his  own  acts,  receipts,  neglects,  or  defaults,  and  not 
for  those  of  any  other  trustee  nor  for  any  banker,  broker  or  any  person  with 
whom  any  trust  moneys  or  securities  may  be  deposited; "  yet,  as  was  pointed 
out  by  Lord  Selborne,  in  the  leading  case  of  Speight  v.  Oaunt  (t),  this 
statute  does  not  authorize  a  trustee,  at  his  own  mere  will  and  pleasure, 
to  delegate  the  execution  of  the  trust  and  the  custody  of  the  trust 
moneys  to  strangers  in  the  absence  of  a  moral  necessity  from  the  usage 
of  mankind  for  the  employment  of  such  an  agency.    Indeed,  the  only 

ip)  Trustee  Act,  1888,  8. 17,  snb-s.  1. 
(g)  Ibid.,  snb-s.  3. 

(r)  Brie*  v.  Stokes,  2  Lead.  Oas.  866 ;  Gregory  v.  Gregory,  2  Y.  &  C.  81S ;  Be  Fryer, 
8K.&J.  817,  and  as  to  sub -clauses  £.  and  e. ,  Trustee  Act,  1898,  s.  17,  snb-s.  8. 
(t )  See  Be  WeaU,  Andrews  v.  WeaU,  42  0.  D.  674. 
(<)  9  App.  Oas.  1. 
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effect  of  the  section  appears  to  be,  to  shift  the  onus  of  proof  from  the 
trustee  to  the  beneficiaries;  so  that  whereas  formerly  it  lay  npon  a 
trustee  whose  conduct  was  impugned  to  prove  that  he  had  acted  from 
necessity  according  to  ordinary  business  usage,  It  now  lies  on  the  bene- 
ficiaries, who  make  a  charge  of  breach  of  trust,  to  prove  that  the  trustee 
did  not  act  from  necessity  or  conformably  to  the  universal  custom  (u). 
The  question  was  treated  with  great  perspicuity  by  Mr.  Justice  Keke- 
wicb,  in  the  case  of  Be  Weall,  Andrews  v.  Weall  (x),  where  his  Lordship 
said :  "  Consider  for  a  moment  the  position  of  that  special  agent  called 
a  trustee  as  regards  the  position  of  sub-agents.  He  certainly  has  the  right 
to  appoint  them,  if  and  so  far  as  the  work  of  the  trust  reasonably  requires. 
For  instance,  he  may  appoint  a  broker  to  make  or  realize  investments,  or  a 
solicitor  to  do  legal  business;  and  the  power  of  employment  involves  that 
of  remuneration  at  the  cost  of  the  trust  estate.  The  limit  of  the  power 
of  employment  is,  as  pointed  out  in  the  well-known  case  of  Speight  v. 
Cfaunt  (v),  reasonableness;  and  reasonableness  must  also,  I  think,  be 
the  limit  of  the  power  of  remuneration.  A  trustee  is  bound  to  exercise 
discretion  in  the  choice  of  his  agents,  but,  so  long  as  he  selects  persons 
properly  qualified,  he  cannot  be  made  responsible  for  their  intelligence 
or  their  honesty.  He  does  not  in  any  sense  guarantee  the  performance 
of  their  duties.  It  does  not,  however,  follow  that  he  can  entrust  his 
agents  with  any  duties  which  they  are  willing  to  undertake,  or  pay  them 
or  agree  to  pay  them  any  remuneration  which  they  see  fit  to  demand. 
The  trustee  must  consider  these  matters  for  himself,  and  the  court  would 
be  disposed  to  support  any  conclusion  at  which  he  arrives,  however 
erroneous,  provided  it  really  is  his  conclusion  —  that  is  the  outcome  of 
such  consideration  as  might  reasonably  be  expected  to  be  given  to  a  like 
matter,  by  a  man  of  ordinary  prudence,  guided  by  such  rules  and  argu- 
ments as  generally  guide  such  a  man  In  his  own  affairs." 

It  must  also  be  pointed  out  that,  although  trustees  must  always  exer- 
cise their  own  judgment,  and  not  surrender  it  to  agents,  and,  a  fortiori, 
not  to  beneficiaries,  yet  they  are  not  debarred  from  inquiring  what  are 
the  wishes  and  opinions  of  any  of  the  parties  interested. 

Thus  In  Eraser  v.  Murdoch  (z)  trustees  who  were  empowered  by  a 
testatrix  to  continue  to  hold  all  or  any  of  the  p hares  and  stocks  owned 
by  her  at  her  death,  "  should  they  consider  it  advisable  or  expedient  to 
do  so,"  wrote  to  the  life  tenant  asking  her  views  as  to  whether  she 
would  like  to  have  some  City  of  Glasgow  Bank  Stock  retained,  but  added 
that  they  did  not  consider  it  a  very  eligible  trust  investment.  She 
answered  that  she  would;  and  accordingly  they  retained  2001.  of  the 
stock,  which,  by  reason  of  the  failure  of  the  bank,  was  lost.  In  giving 
judgment,  Lord  Blackburn  said :  "  I  agree  that  trustees  are  to  exercise 

(«)  See  Re  Brier,  26  0.  D.  238. 

(x)  42  0.  D.  674. 

(y)  Supra. 

(*)  6  App.  Cas.  8R6. 
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their  own  discretion;  bat  I  think  they  may  inquire  as  to  what  are  the 
wishes  and  opinions  of  others,  especially  of  those  who  are  interested, 
before  they  Anally  determine  what,  in  the  exercise  of  their  own  discre- 
tion, they  think  expedient;  and  I  think  that,  in  this  case,  there  is  no 
evidence  that  the  trustees  did  more  than  they  properly  might."  And  Lord 
Selborne  said : —  "  The  tr  as  tees  did  not,  indeed,  direct  them  to  take  into 
consideration  the  wishes  or  the  opinions  of  the  life  renters,  bnt  I  think  it 
was  proper  and  reasonable  for  them  to  do  so,  as  long  as  they  did  not 
unduly  favour  the  life  renters  at  the  expense  of  their  children.  In  this 
case,  I  find  no  indication  of  an  improper  purpose.  *  *  *  It  would  be 
extremely  dangerous  to  hold  that  trustees,  having  such  a  discretion  to 
exercise,  might  not  freely  discuss  with  the  beneficiaries  the  reasons  for 
and  against  a  particular  decision,  without  running  the  risk  of  being  held 
to  act  against  their  own  judgment,  if  they  should  disregard,  in  the  end, 
objections  to  which  they  had  thought  it  right  in  the  first  instance  to 
direct  attention." 

Illustrations. 

1 .  Must  not  leave  trust  business  entirely  to  co-trustee. —  Thus  a 
trustee  for  sale  of  ordinary  property,  who  leaves  the  whole  conduct  of 
the  sale  to  his  co-trustee,  cannot  shield  himself  from  responsibility  for 
the  latter's  negligence,  by  saying  that  he  left  the  matter  entirely  in  his 
hands  (a).  For  the  settlor  has  entrusted  the  trust  property  and  its 
management  to  all  the  trustees,  and  the  beneficiaries  are  entitled  to  the 
benefit  of  their  collective  wisdom  and  experience  (6).1 

(a)  Oliver  v.  Court,  8  Pr.  166;  Re  Chertaey  Market,  6  Pr.  285;  Hardtoicbe  v.  Mynd, 
1  Anst.  109. 

(6)  See  Luke  y.  South  Kensington  Co.,  11  0.  D.  121. 

1  Trustee  must  not  leave  business  entirely  to  co-trustee. —  Gener- 
ally it  is  the  duty  of  the  trustee  to  protect  the  trust  estate  from  the 
misfeasance  of  his  cotrustee,  upon  being  made  aware  of  the  intended 
act.  Bates  v.  Underhill,  8  Redf.  865;  Crane  v.  Hearn,  26  N.  J.  Eq.  878; 
Smith  o.  Pettigrew,  84  N.  J.  Eq.  216;  Crane  v.  Howell,  85  N.  J.  Eq.  874. 
A  trustee  who  allows  his  cotrustee  to  have  exclusive  control  of  trust 
funds  and  property  Is  liable  for  any  loss  even  though  such  control  extends 
merely  to  a  part  thereof.  Mounell  v.  Mounell,  5  Johns.  Ch.  288;  Spencer 
v.  Spencer,  11  Paige,  299;  Payall  v.  McKenzie,  25  Ala.  868;  Estate  of 
Hiiles,  18  Phlla.  Rep.  402;  State  v.  Guilford,  18  Ohio,  500;  Deaderick  v. 
Cantrell,  10  Terg.  268  (in  which  case  and  Thomas  v.  Scruggs,  10  Yerg. 
400,  the  liability  is  said  to  be  stricter  where  the  trustee's  powers  are 
directory  than  where  they  are  discretionary) .  See  also  in  this  distinction 
McMurray  v.  Montgomery,  2  Swan,  874.  Cotrustees  are  bound  to  watch 
over  each  other's  conduct.    Ringgold  v.  Ringgold,   1  Har.  &  G.   11; 
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2.  Should  not  associate  a  stranger  In  the  management.— Con- 
versely, a  trustee  mast  not  associate  with  himself  another  person  (who  is 
not  one  of  the  trustees)  in  the  management  of  the  trust  estate.  For  the 
settlor  has  trusted  him,  and  not  the  other  person,  and  by  allowing  the 
latter  to  have  the  joint  control  of  the  property,  the  trustee  puts  it  out  of 
his  own  power  to  deal  with  it  promptly  and  effectually  in  case  of  neces- 
sity (c). 

3.  Choice  of  advisers. —  So,  again,  where  trust  property  has  to  be 
valued  for  the  purpose  of  sale,  or  property  offered  to  trustees  as  a 
security  for  trust  money  has  to  be  valued,  or  trust  money  has  to  be 
invested  —  the  trustees  must  themselves  choose  the  valuer  or  broker, 
and  must  not  delegate  that  duty  to  their  solicitors.  No  doubt  trustees 
ean  employ  a  solicitor  for  legal  matters  which  the  trustee  is  not  compe- 
tent to  undertake,  for  that  Is  necessary;  but  the  choice  of  a  broker  or 
valuer  Is  not  properly  the  business  of  solicitors,  but  Is  a  matter  on 
which  a  trustee  should  exercise  his  own  judgment  (d).  Of  course,  It 
mast  be  understood  that  this  does  not  preclude  a  trustee  from  asking 
advice  or  information  as  to  the  character  of  a  broker,  valuer,  or  other 
necessary  agent,  or  from  asking  his  solicitors  to  submit  the  names  of 
such.  All  that  is  meant  Is,  that  he  must  judge  for  himself  on  the  facts 
reported  to  him  to  guide  his  choice,  and  must  not  delegate  the  duty  of 
choosing  the  agent  either  to  his  solicitors  or  to  anyone  else. 

4.  Power  to  lease,  sell,  &o. —  A  power  of  leasing  cannot  be  delegated, 
for  in  its  exercise  much  judgment  is  required.  The  fitness  and  responsi- 
bility of  the  lessee,  the  adequacy  of  the  rent,  the  length  of  the  term  to 
be  granted,  and  the  nature  of  the  covenants,  stipulations  and  conditions 


(o)  Sahoay  v.  Salway,  2  R.  &  M.  215;  WhUt  v.  Bough,  S  01.  &  Fin.  44. 
(<f)  See  per  Kay,  J.,  In  Fry  v.  Tapson,  23  0.  D.  727. 


Schenck  v.  Schenck,  16  N.  J.  Eq.  174;  Maccubbin  v.  Cromwell,  7  Gill  & 
J.  157;  McMurtree  v.  Pennsylvania  Co.,  19  Phila.  Rep.  529;  Appeal  of 
Fessmlre,  134  Pa.  St.  67;  19  Atl.  Rep.  102.  In  McMurtree  v.  Pennsylvania 
Co.,  ante,  the  rule  was  thus  stated  by  Stbphbn,  j.  :  "  It  is  not  then  suffi- 
cient to  exempt  Dr.  Cromwell  from  liability  as  trustee,  if  with  his  con- 
sent and  concurrence,  the  duties  of  the  trust  have  been  exclusively 
performed  by  his  companion.  On  the  contrary,  according  to  the  above 
mentioned  principle,  he  must  be  held  accountable  for  the  conduct  and 
management  of  his  cotrustee,  to  whom  he  thought  proper  thus  to  dele- 
gate his  own  power,  in  the  same  manner  and  to  the  same  extent,  as  if 
executed  by  himself.  The  trust  and  confidence  was  a  joint  one,  and  a  sep- 
arate execution  of  it  by  either  without  the  participation  of  the  other,  and 
with  his  concurrence  and  consent,  was  a  breach  of  trust"  See,  however, 
as  to  the  non-llabillty  of  the  trustee  where  he  joins  in  a  recelDt  for  the  sake 
of  conformity,  note,  post.  Article  44. 
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which  the  lease  should  contain,  are  all  matters  requiring  knowledge  and 
prudence  (e).  On  similar  grounds,  a  trustee  cannot  delegate  (as,  for 
instance,  by  power  of  attorney)  the  execution  of  a  trust  or  power  to  sell 
property.  For  the  settlor  has  placed  confidence  in  his  discretion  as  to 
price  and  conditions,  and  it  is  a  breach  of  that  confidence  to  pitch-fork 
the  entire  business  on  to  another  person,  without  retaining  any  control 
or  authority  over  it  (f).  On  the  other  hand,  a  trustee  may  appoint 
an  attorney  merely  to  pass  the  legal  estate,  as  such  an  act  involves  no 
discretion  (p).  And  where  trustees  had  power  to  elect  a  clergyman,  it 
was  held  that  they  could  not  appoint  proxies  to  vote;  but  when  the 
choice  was  once  made,  they  could  appoint  proxies  for  the  purpose  of 
signing  the  formal  presentation  (A).  However,  the  rule  yields  to  ne- 
cessity, and  trustees  may  appoint  an  attorney  to  act  for  him  in  a  foreign 
country,  even  in  matters  involving  judgment  and  discretion  (i). 

5.  Former  inability  of  00-trustee  to  pass  on  discretionary  powers 
to  new  trustees. —  The  rule  as  to  the  impossibility  of  delegating  dis- 
cretionary or  confidential  powers  is  so  stringent,  that  formerly,  where  a 
settlement  contained  no  power  to  appoint  new  trustees  with  similar 
powers  to  those  conferred  on  the  trustees  appointed  by  the  settlor,  it  was 
not  even  competent  for  the  court  to  confer  such  powers  upon  new 
trustees,  save  only  where  the  power  was  so  interwoven  with  the  trust  itself 
that  there  could  be  no  execution  of  the  trust  without  the  exercise  of  the 
power,  in  which  case  the  power  must  of  necessity  be  exercised  by  trie 
new  trustees  (&).  Thus,  where  there  were  trustees  for  sale,  with  a 
power  to  give  valid  discharges  for  the  purchase- money,  and  It  became 
necessary  to  appoint  new  trustees,  the  power  was  properly  exerclseable 
by  them;  for  without  the  power  they  could  not  sell  the  property,  and 
the  settlor's  intentions  would  have  been  frustrated.  They  therefore 
took  the  power  of  necessity  (I).  On  the  other  hand,  a  power  of  sale  (as 
distinguished  from  a  trust  for  sale)  could  not,  in  the  absence  of  express 
directions  to  that  effect,  be  executed  by  a  new  trustee.  However  (save 
so  far  as  questions  of  title  in  relation  to  past  acts  of  trustees  are  con- 
cerned), the  point  will  not  arise  in  future;  for,  by  the  27th  section  of 
Lord  Cran worth's  Act  (m),  it  was  enacted,  that  every  trustee  appointed 
by  the  court,  either  before  or  after  the  28th  August,  1860,  should  have 


(e)  Bobaon  v.  Flight,  4  D.,  J.  A  8.  614. 

(/)  Oliver  v.  Court,  8  Pr.  166;  BTardwicke  v.  Mynd,  1  Anst.  109;  Hawkins  v.  Kempt 
8  East,  110. 

(g)  Farwell  Pow.  446. 

(*)  Att.-Gen.  v.  Scott,  1  V.  sen.  418. 

(i)  Stuart  v.  Norton,  14  Moo.  P.  0. 17. 

(jfc)  Lewin,  412. 

(J)  Ibid.;  Drayton  v.  Pocock,  4  81m.  283;  Byam  v.  Byam,  19  B.  58;  Bartley  v. 
Bart  ley,  8  Dr.  383 ;  Lord  v.  Bunn,  2  Y.  &  U.  98. 

(m)  Be -enacted  by  section  88  of  the  Conveyancing  Act,  1881.  These  enactments 
do  not,  apparently,  apply  where  a  power  is  confided  to  an  executor  virtate  officii, 
see  Re  Mainwaring,  Crawford  v.  Forshaw,  (1891)  2  Ch.  261. 
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the  same  powers,  authorities  and  discretions,  and  should  in  all  respects 
act  as  if  he  had  been  originally  nominated  a  trustee  by  the  trust  Instru- 
ment. And  by  the  same  section  It  was  also  enacted,  that  a  new  trustee 
of  any  instrument  coming  into  operation  after  the  28th  August,  18C0 
(appointed  under  the  statutory  power  thereby  conferred),  should  have  the 
like  powers.  And  now  by  the  10th  section  of  the  Trustee  Act,  1898,  the 
same  powers  are  conferred  on  new  trustees  irrespective  of  the  date  of 
the  trust  instrument. 

6.  May  employ  agents  where  morally  obliged  to  do  so. —  On  the 
other  hand,  where  the  property  is  of  a  nature  (such  as  stock  or  shares) 
which,  morally  speaking,  a  trustee  cannot  personally  sell,  or  which  *it 
would  be  distinctly  contrary  to  the  ordinary  usage  of  mankind  for  him  to 
sell  personally,  he  may  employ  an  agent  or  broker,  so  long  as  he  acts  as 
prudently  as  he  would  have  done  for  himself  in  a  like  case  (n).  For 
"  where  an  investment  of  trust  moneys  is  proper  to  be  made  upon  secur- 
ities which  are  purchased  and  sold  upon  the  public  exchanges,  either  in 
town  or  country,  the  employment  of  a  broker,  for  the  purpose  of  pur- 
chasing those  securities,  and  doing  all  things  usually  done  by  a  broker 
which  may  be  necessary  for  that  purpose,  is  prima  facie  legitimate  and 
proper.  A  trustee  Is  not  bound  himself  to  undertake  the  business  (for 
which  he  may  be  very  ill-qualified)  of  seeking  to  obtain  them  in  some 
other  way;  as,  for  example,  by  public  advertisement  or  by  private 
inquiry"  (o). 

7.  May  employ  skilled  persona. —  So  trustees  may  appoint  stewards, 
bailiffs,  workmen  and  other  agents  of  the  like  kind;  for  there  Is  a  moral 
necessity  for  them  to  do  so  (p).  And  on  the  same  ground  they  may 
employ  solicitors,  valuers  (g),  auctioneers,  and  other  skilled  persons  to 
do  acts  which  they  themselves  are  not  competent  to  do.  They  may  em- 
ploy an  accountant  where  their  accounts  are  of  a  complicated  nature, 
and  the  occasion  Is  one  in  which,  according  to  the  usage  of  business,  a 
prudent  man,  acting  for  himself,  would  employ  such  a  person  (r).  But 
of  course  trustees  are  not  entitled  to  have  their  books  of  account  of 
Income  and  expenditure  regularly  kept  by  an  accountant,  merely  in  order 
to  save  themselves  trouble.  As  Lord  Halsbury  said,  in  Be  Whiteley, 
Whiteley  v.  Learoyd  (a),  "  I  think  it  is  quite  clear,  that  a  trustee  is  en- 
titled to  rely  upon  skilled  persons  in  matters  in  which  he  cannot  be 
expected  to  be  experienced.  He  may  perhaps  rely  upon  a  lawyer  on 
some  matters  of  law,  and  in  this  case  I  do  not  deny  that  he  would  be 
entitled  to  rely  upon  a  valuer  upon  a  pure  question  of  valuation.    But 

(n)  Ex  parte  Belchier,  Amb.  219. 

(o)  Per  Selborne,  L.  O.,  Speight  v.  Gaunt,  9  App.  Oaa.  1. 

(p)  Be  Whiteley,  Whiteley  v.  Learoyd,  12  App.  Caa.  727. 

(?)  With  regard  to  valuers,  a  trustee  la  now  expressly  authorised  to  act  on  a 
valuer's  report  and  advice  as  to  the  value  of  property  offered  as  a  security  for  trust 
funds  (Trustee  Act,  1893,  s.  8,  see  supra,  p.  845). 

(r)  See  New  v.  Jonee,  1 M.  A  G.  668,  n ;  Hendenon  v.  MPIver,  8  Mad.  276. 

(«)  12  App.  Cas.  *i27,  at  p.  781. 
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unless  one  examines  with  reference  to  what  question  the  skilled  person 
gives  advice,  it  Is  possible  to  confuse  the  reliance  which  may  be  properly 
placed  upon  the  skill  of  a  skilled  person  with  the  judgment  which  the 
trustee  himself  is  bound  to  form  on  the  subject  of  the  performance  of  his 
trust.  I  do  not  think  it  is  true  to  say  that  one  is  entitled  to  consider  the 
special  qualities  or  degree  of  intelligence  of  the  particular  trustee. 
Persons  who  accept  that  office  must  be  supposed  to  accept  it  with  the 
responsibility  at  all  events  for  the  possession  of  ordinary  care  and 
prudence." 

8.  Whether  liable  for  negligence  of  solicitor. —  Lord  Halsbury's 
phrase,  "  he  may,  perhaps,  rely  upon  a  lawyer  in  some  matters  of  law," 
referred,  it  is  conceived,  to  the  doubt  thrown  upon  that  proposition  by 
the  decision  of  the  late  Lord  Romilly  in  Hopgood  v.  Parkin  (t),  where 
that  learned  judge  carried  the  liability  of  trustees  for  the  acts  and  de- 
faults of  their  agents  to  a  height  which,  it  is  with  humility  suggested, 
was  by  no  means  justified,  either  on  principle  or  authority.  In  that  case, 
trustees,  having  trust  funds  to  lend  on  mortgage,  employed  a  solicitor 
to  investigate  the  mortgagor's  title.  Owing  to  the  solicitor's  negligence* 
in  failing  to  make  proper  inquiries  as  to  previous  incumbrances,  the 
trust  moneys  advanced  on  the  mortgage  were  to  a  large  extent  lost,  and 
his  lordship  held  that  the  trustees  must  replace  them.  Bat  it  is  difficult 
to  understand  upon  what  grounds  the  learned  judge  based  his  opinion. 
The  trustees  were  right  in  investing  on  mortgage :  they  were  right  in 
employing  a  skilled  person  to  investigate  the  real  value  of  the  security; 
indeed,  it  is  apprehended,  from  the  remarks  of  Sir  George  Jessel,  M.  R., 
in  Re  Cooper  (u),  that  it  was  the  duty  of  the  trustees  to  employ  a  skilled 
person.  In  addition  to  which,  there  was  a  moral  necessity  for  them  to 
employ  a  skilled  agent  to  investigate  the  title,  and  they  were  but  acting 
conformably  to  the  general  "usage  of  mankind,  and  as  prudently 
for  the  trust  as  for  themselves,  and  according  to  the  usage  of  business  " 
(t?) .  If,  then,  they  were  right  in  employing  the  solicitor  to  investigate 
the  title  for  them,  upon  what  possible  ground  could  theybe  held  respon- 
sible for  their  agent's  default?  As  Lord  Hardwicke  said,  in  Ex  part' 
Belchier  (x),  if  the  defendant  u  is  chargeable  in  this  case,  no  man  in  his 

senses   would  act This  court  has  laid  down  a  rule  with 

regard  to  the  transactions  of  assignees,  and  more  so  of  trustees,  so  as 
not  to  strike  a  terror  Into  mankind  acting  for  the  benefit  of  others,  and 
not  for  their  own;  "  and  his  Lordship  then  proceeded  to  lay  down  the 
rule  as  above  stated.  It  is  with  great  respect  submitted,  that  Lord 
Romilly  confused  the  case  with  those  in  which  it  has  been  held  that  a 
trustee  is  responsible  for  a  breach  of  trust  which  he  has  committed  bona 

(0 11  Eq.  70. 
(«)  4  0.  D.  815. 

(v)  Per  Lord  Hardwicke,  Ex  parte  Belchier,  Amb.  219;  and  to  the  same  effect 
Lord  Selborne  in  Speight  v.  Qaunt,  9  App.  Oas.  1. 
(a?)  Supra. 
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fide  and  under  skilled  advice.  The  distinction,  Is,  however,  clear.  The 
trustees  had  not  done  anything  wrong.  They  had  not  committed  any 
breach  of  trust  at  the  Instance  of  another.  They  had  merely  lent  money 
through  the  medium  of  an  agency,  which  they  were  entitled,  and  indeed 
bound,  to  employ,  on  the  ground  of  moral  necessity,  and  they  ought 
therefore  to  have  been  discharged  from  the  loss.  Had  there  been  a  dis- 
tinct breach  of  some  duty  which  the  settlor  had  cast  upon  the  trustees, 
then,  although  they  might  have  taken  and  followed  the  best  advice  pro- 
curable, they  would,  no  doubt,  have  been  properly  held  responsible;  but 
here,  the  only  possible  breach  of  duty  was  the  negligence  of  an  agent, 
and,  as  has  been  said  above,  a  trustee  Is  only  responsible  for  his  agent 
where  he  has  improperly  employed  one.  Moreover,  since  the  above  was 
first  written,  Lord  Justice  Llndlcy,  In  Speight  v.  Oaunt  (y),  has  expressly 
dissented  from  Hopgood  v.  Parkin,  and,  indeed,  it  seems  to  be  quite 
inconsistent  with  the  judgments  of  the  learned  Lords  of  Appeal  In  the 
former  case. 

9.  In  Be  Bird  (0),  on  the  other  hand,  Vice-Chancellor  Bacon  seems 
(if  I  may  say  so,  with  great  submission)  to  have  gone  to  the  opposite 
extreme.  There,  one  of  three  executors  employed  the  solicitor  of  the 
testatrix  for  the  purpose  of  obtaining  a  settlement  with  a  creditor  of  the 
testatrix.  The  solicitor  subsequently  Informed  the  executor  that  the 
compromise  had  been  effected,  and  requested  a  cheque  for  the  amount, 
which  the  executor  sent.  No  compromise  had  ever  been  made,  and  the 
solicitor  appropriated  the  money  to  his  own  use.  Here  it  might  have 
been  anticipated  that  the  executor  would  have  been  held  liable,  as,  in 
accordance  with  Bostock  v.  Floyer  (a),  he  ought  to  have  paid  the  money 
to  the  creditor  personally  and  not  to  the  solicitor;  but  the  Vice-Chan- 
cellor decided  that  he  was  not  liable,  saying :  "  It  seems  to  me  that  the 
executor  has  done  just  what  any  prudent  man  would  think  himself  safe 
in  doing.  He  finds  that  the  testatrix  had  in  her  lifetime  employed  Mr. 
Hunt  as  her  solicitor.  He  had  been  employed  as  her  solicitor  on  various 
matters;  his  credit  was  not  called  in  question,  his  ability  was  not 
doubted.  He  had  arranged  for  her  some  other  claims,  and  when,  after 
her  death,  a  claim  is  made  by  these  two  companies,  naturally  enough 
Mr.  Hunt  is  employed  to  conduct  the  business,  namely,  the  compromise 
of  these  claims.  Having  employed  this  attorney  to  negotiate  for  a  com- 
promise, and  being  told  by  him  '  I  have  got  these  terms  for  yon,  and 
3102.  is  payable,'  the  executor  puts  into  his  hands  the  8102.  What  neg- 
ligence Is  there  in  that?  What  incautious  trusting  to  some  other  person's 
representation?  It  is  all  in  the  ordinary  course  of  the  business  then 
being  transacted,  and  I  cannot  think  that  the  executor  has  neglected  any 
caution  which  it  was  incumbent  on  him  to  exercise."    It  would  seem, 

(y)  MO.  D.  at  p.  761;  and  see  per  Pearion,  J.,  in  Be  Piano*,  Oxiep  v.  Searth,  51 
L.  T.  678;  Re  WeaU,  48  O.  D.  674. 
(*)  16  Eq.  80S. 
(a)  1  Eq.  80. 
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however,  that  this  decision  is  directly  in  conflict  with  dicta  of  Lord 
Selborne  in  Speicht  v.  Gaunt  (6),  and  cannot  be  supported  either  on 
principle  or  by  authority. 

10.  Whether  a  trustee  rightly  employing  an  agent  may  trust 
him  with  trust  money. —  Even  where  a  trustee  is  justified  in  delegat- 
ing the  sale  or  purchase  of  property  to  other  persons  (such  as  brokers, 
solicitors,  and  the  like),  it  does  not  necessarily  follow  that  he  is  justi- 
fied In  giving  them  the  control  of  the  purchase-money.  That  question 
must  be  regarded  as  a  separate  and  distinct  one,  to  be  solved  on  its  own 
merits,  but  by  the  application  of  the  same  principle,  viz.,  whether  or  not 
there  is  a  moral  necessity  or  a  conformity  to  common  usage.  Thus, 
where  a  trustee  handed  money  to  a  solicitor  for  the  purpose  of  re-invest- 
ment, and  the  solicitor  professed  to  have,  but  in  reality  had  not,  invested 
it,  but  had  used  it  for  his  own  purposes,  and  himself  paid  interest  on  it 
for  some  years  until  his  death,  it  was  held  that  the  trustee  was  liable  (c) ; 
for  he  ought  not  to  have  entrusted  the  money  to  a  solicitor  when  there 
was  no  necessity.  On  similar  grounds  it  was  formerly  held,  In  Be 
Bellamy  and  Met.  Board  (d)f  that  trustees  were  not  entitled  to  authorize 
their  solicitor  to  receive  purchase -money  payable  to  them,  notwith- 
standing sect.  56  of  the  Conveyancing  Act,  1881.  However,  by  sect.  17 
of  the  Trustee  Act,  1898  (re-enacting  sect.  2  of  the  Trustee  Act,  1888),  it 
Is  enacted  as  follows :  — 

"  (1.)  A  trustee  may  appoint  a  solicitor  to  be  his  agent  to  receive  and 
give  a  discharge  for  any  money  or  valuable  consideration  or  property 
receivable  by  the  trustee  under  the  trust,  by  permitting  the  solicitor  to 
have  the  custody  of,  and  to  produce,  a  deed  containing  any  such  receipt 
as  is  referred  to  in  sect.  56  of  the  Conveyancing  and  Law  of  Property  Act, 
1881;  and  a  trustee  shall  not  be  chargeable  with  breach  of  trust  by  rea- 
son only  of  his  having  made  or  concurred  in  making  any  such  appoint- 
ment; and  the  producing  of  any  such  deed  by  the  solicitor  shall  have 
the  same  validity  and  effect  under  the  said  section  as  if  the  person 
appointing  the  solicitor  had  not  been  a  trustee. 

"  (2.)  A  trustee  may  appoint  a  banker  or  solicitor  to  be  his  agent  to 
receive  and  give  a  discharge  for  any  money  payable  to  the  trustee  under 
or  by  virtue  of  a  policy  of  assurance,  by  permitting  the  banker  or  solic- 
itor to  have  the  custody  of  and  to  produce  the  policy  of  assurance  with 
a  receipt  signed  by  the  trustee,  and  a  trustee  shall  not  be  chargeable 
with  a  breach  of  trust  by  reason  only  of  his  having  made  or  concurred  in 
making  any  such  appointment. 

"  (3.)  Nothing  in  this  section  shall  exempt  a  trustee  from  any  liability 
which  he  would  have  incurred  if  this  Act  had  not  been  passed,  in  case  he 
permits  any  such  money,  valuable  consideration,  or  property  to  remain 

(6)  9  App.  Cas.  at  p.  11;  and  see  also  Re  Bellamy  and  Met.  Board,  24  C.  D.  887. 
(c)  Bottock  v.  Flayer,  1  Eq.  29;  Rowland  v.  WUherden,  3  M,  A  Q.  668;  Hcmbury  v. 
Kirkiand,  3  61m.  265;  Dtwar  v.  Brooke,  S3  W.  R.  497.    But  see  Re  Bird,  16  Eq.  203. 
(ci)  24  C.  D.  887. 
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in  the  hands  or  under  the  control  of  the  banker  or  solicitor  for  a  period 
longer  than  is  reasonably  necessary  to  enable  the  banker  or  solicitor  (as 
the  case  may  be)  to  pay  or  transfer  the  same  to  the  trustee. 

"  (4.)  This  section  applies  only  where  the  money  or  valuable  con- 
sideration or  property  is  received  after  the  24th  day  of  December,  1888. 

"  (5.)  Nothing  in  this  section  shall  authorize  a  trustee  to  do  anything 
which  he  is  In  express  terms  forbidden  to  do,  or  to  omit  anything  which 
he  is  in  express  terms  directed  to  do,  by  the  instrument  creating  the 
trust." 

The  section  Is  not,  perhaps,  so  happily  expressed  as  it  might  be. 
For  instance,  can  a  trustee  authorize  his  solicitor  to  receive  considera- 
tion money,  except  by  permitting  him  to  have  the  custody  of  the  deed, 
&c.?  And  where  the  receipt  is  indorsed  on  a  deed,  and  not  contained  in 
the  body  thereof,  can  that  deed  be  said  to  be  "  a  deed  containing  any 
such  receipt  as  is  referred  to  In  the  56th  section  of  the  Conveyancing 
and  Law  of  Property  Act,  1881?  " 

The  first  of  these  queries  Is,  it  Is  submitted,  by  no  means  hypercriti- 
cal, and  in  cases  where  any  money  or  property  is  receivable  by  a  trustee 
on  any  occasion  where  the  execution  of  a  deed  by  the  trustee  Is  not  nec- 
essary (as,  for  example,  the  payment  of  a  legacy  by  executors  to  the 
trustees  of  a  legatee's  marriage  settlement),  considerable  doubt  must 
exist  as  to  whether  the  payment  can  be  properly  made  to  the  trustee's 
solicitor  under  this  sub-section,  even  although  the  solicitor  be  expressly 
authorized  by  the  trustee  to  receive  it.  This  view  receives  some  support 
from  the  provisions  contained  in  sub-sect.  (2),  which  expressly  authorize 
a  trustee  to  appoint  a  solicitor  his  agent  to  receive  policy  moneys,  by 
permitting  him  to  have  the  custody  of  and  to  produce  the  policy  with  a 
receipt  signed  by  the  trustee.  For  policy  money  would  certainly  fall 
w.thin  the  first  sub-section  as  "  money  receivable  by  such  trustee;"  and 
if,  under  sub-sect.  (1),  the  trustee  could  appoint  a  solicitor  in  any  other 
way  than  that  Indicated,  there  would  have  been  no  necessity  for  expressly 
authorizing  (by  sub-sect.  2)  a  trustee  to  appoint  a  solicitor  to  be  his 
agent  to  receive  and  give  a  discharge  for  policy  moneys,  and  for  declaring 
that  no  trustee  shall  be  chargeable  with  a  breach  of  trust  by  reason  only 
of  his  having  made  or  concurred  In  making  an  appointment  of  a  solicitor 
for  that  purpose.  Anyhow,  the  point  does  not  appear  to  be  free  from 
doubt. 

With  regard  to  the  second  query,  it  Is  probable  that  the  court  would 
consider  an  indorsed  receipt  as  equivalent  to  a  receipt  contained  in  the 
deed  on  which  it  is  indorsed,  within  the  meaning  of  the  sub-section. 

It  will  be  perceived  that  sub-section  (1)  does  not  authorize  a  trustee 
to  appoint  anyone  to  receive  money,  valuable  consideration,  or  property, 
except  a  solicitor.  Consequently,  the  decision  in  Flower  v.  Metropolitan 
Board  of  Works  (e),  that  one  of  several  trustees  cannot  in  general  be 

(«)  870.  D.  592. 
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authorized  by  his  co-trustees  to  receive  and  give  a  good  receipt  for  trust 
moneys,  still  holds  good.  It  is  apprehended,  however,  that  where  one 
of  the  trustees  is  a  solicitor,  the  money  may  be  paid  to  him  on  produc- 
tion of  a  deed  containing  a  receipt,  notwithstanding  that  he  may  not  be 
acting  as  the  solicitor  to  the  trustees. 

11.  Apart  from  statutory  authority,  where  there  is  amoral  necessity 
to  entrust  the  agent  with  the  money,  a  trustee  will  be  justified  in  doing 
so,  as  was  decided  by  the  House  of  Lords  in  the  important  case  of 
Speight  v.  Gaunt  (/).  There,  the  respondent,  Isaac  Gaunt,  being 
acting  trustee  under  the  will  of  John  Speight,  a  stuff  manufacturer  at 
Bradford,  wished  to  invest  the  sum  of  15,2767.,  part  of  the  trust  estate,  in 
the  securities  of  municipal  corporations  In  Yorkshire,  and  for  that  pur- 
pose he  employed  a  young  stockbroker,  named  Cooke,  to  buy  the  stock  for 
him.  Cooke  having  falsely  represented  that  he  had  purchased  the  stock, 
the  respondent  gave  him  cheques  for  the  amount,  which  Cooke  embezzled. 
The  beneficiaries  then  sought  to  make  the  trustee  liable  for  the  sum  em- 
bezzled by  Cooke.  In  giving  judgment,  exonerating  the  trustee  from 
liability,  the  Earl  of  Selborne  said: — "The  principles  of  equity,  with 
respect  to  the  duties  and  responsibilities  of  trustees,  and  the  distinction 
between  those  losses  of  trust  funds  for  which  they  are,  and  those  for 
which  they  are  not,  liable,  are  so  well  settled,  and  are  of  such  great 
general  importance,  that  the  present  case,  in  which  two  courts  have 
differed  as  to  their  application,  has  naturally  been  considered  by  your 
lordships  with  some  anxiety.  In  the  early  case  of  Ex  parte  Belchier, 
before  Lord  Hardwicke  (g),  it  was  determined,  that  trustees  are  not 
bound  personally  to  transact  such  business  connected  with,  or  aris- 
ing out  of  the  proper  duties  of  their  trust,  as  according  to  the  usual 
mode  of  conducting  business  of  a  like  nature,  persons  acting  with 
reasonable  care  and  prudence  on  their  own  account  would  ordinarily 
conduct  through  mercantile  agents;  and  that  when,  according  to  the 
usual  and  regular  course  of  such  business,  moneys,  receivable  or  pay- 
able, ought  to  pass  through  the  hands  of  such  mercantile  agents,  that 
course  may  properly  be  followed  by  trustees,  though  the  moneys  are 
trust  moneys;  and  that  if,  under  such  circumstances,  and  without  any 
other  misconduct  or  default  on  the  part  of  the  trustees,  a  loss  takes  place 
through  any  fraud  or  neglect  of  the  agents  employed,  the  trustees  are 
not  liable  to  make  good  such  loss.  That  authority  has  ever  since  been 
followed;  and,  in  conformity  with  it,  the  statute  22  &  23  Vict.  c.  25,  s. 
81  (A),  enacts  that  every  instrument  creating  a  trust  shall  be  deemed  to 
contain  a  clause  exonerating  the  trustees  from  liability  '  for  any  banker, 
broker,  or  other  person  with  whom  any  trust  moneys  or   securities 

(/)  9App.  Gas.  l. 

ig)  Amb.  218. 

(fc)  Now  repealed  and  re-enacted  by  sect  24  of  the  Trustee  Aot,  1803.  This 
section  only  seems  to  have  the  effect  of  shifting  the  onus  of  proof  from  the 
trustee  to  the  beneficiary  (Re  Brier  B.  v.  Evtoon,  26  O.  D.  238,  see  p.  295,  supra). 
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may  be  deposited.'  Neither  the  statute,  however,  nor  the  doctrine  of 
Ex  parte  Belchier,  authorizes  a  trustee  to  delegate  at  his  own 
mere  will  and  pleasure  the  execution  of  his  trust,  and  the 
care  and  custody  of  the  trust  moneys  to  strangers,  in  any  case  in 
which  (to  use  Lord  Hardwicke's  words)  there  is  no  *  moral  necessity 
from  the  usage  of  mankind'  for  the  employment  of  such  an 
agency  ....  The  first  point  requiring  consideration  is  whether 
the  payment  of  the  15,2752.  to  Cooke  on  the  24th  of  February  was  a 
breach  of  trust.  That  depends  upon  two  questions  —  (1)  whether  it 
was  proper  for  the  respondent,  as  a  trustee,  to  use  the  agency  of  a  broker 
for  the  purpose  of  the  intended  investment;  and  (2)  whether,  if  so,  the 
payment  of  the  money  to  the  broker  so  employed,  under  the  circum- 
stances of  this  case,  was  justified  upon  the  principle  of  Ex  parte 
Belchier?"  His  Lordship  then  discussed  the  first  question  in  the  terms 
quoted  In  Illustration  6,  and  continued:  •'  Thinking,  therefore,  that  the 
employment  of  Cooke  as  a  broker  in  this  case,  under  the  instructions 
actually  given  to  him,  was  proper,  and  not  inconsistent  with  the  duty  of 
the  respondent  as  trustee,  the  next  subject  of  inquiry  is,  whether  it  was 
a  just  and  proper  consequence  of  that  employment,  according  to  the 
principle  of  Ex  parte  Belchier,  that  the  trust  money  should  pass 
through  his  hands.  Upon  this  point  I  must  first  observe  that  the  case 
appears  to  me  to  be  different  from  what  it  would  have  been  if  Cooke  had 
entered  into  contracts  with  the  several  corporations  for  direct  loans  to 
them  by  the  respondent,  and  had  reported  to  the  respondent  that  he  had 
done  so.  The  agency  of  a  broker,  as  such,  is  not  required  to  enter  into 
a  contract  of  that  kind;  and  if  the  agency  of  a  person  who  happens  to 
be  a  broker  is,  in  fact,  employed  to  do  so,  I  do  not  perceive  why  the  con- 
sequences should  be  different  from  what  they  would  be  if  a  solicitor  or 
any  other  person  had  been  employed.  The  transaction  could  not  be 
governed  by  the  rules  or  the  usage  of  the  London  or  any  other  exchange. 
There  would  be  no  moral  necessity,  or  sufficient  practical  reason,  from  the 
usage  of  mankind  or  otherwise,  for  payment  of  the  money  to  the  agent ; 
there  would  be  no  difficulty  or  Impediment  arising  from  the  usual  course 
of  such  business  in  the  way  of  its  passing  direct  from  the  lender  to  the 
borrower,  in  exchange  for  the  securities;  and  if  It  should  be  found  con- 
venient to  send  it  by  the  hand  of  a  broker,  or  of  any  other  messenger  or 
agent,  this  might  be  done  by  a  cheque  made  payable  to  the  borrower  or 
his  order,  and  crossed,  as  is  usual  in  direct  dealings  between  vendor  and 
purchaser,  debtor  and  creditor,  when  payments  of  considerable  amount 
have  to  be  made.  I  think  it  right  not  to  withhold  the  expression  of  my 
opinion  that  such  a  case  would  fall  within  the  principle  of  Rowland  v. 
Witherden  and  Floyer  v.  Bostock,  rather  than  that  of  Ex  parte  Belchier. 
On  this  subject  I  find  myself  in  agreement  with  Lord  Justice  Bowen; 
nor  do  I  infer,  from  the  judgments  of  Lord  Justice  Llndley  and  Sir  George 
Jessel  that  either  of  them  thought  otherwise.  If,  however,  the  respond- 
ent —  being  justified  (as  I  think  he  was)  In  the  employment  of  Cooke  in 

20 
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the  way  in  which  he  employed  him  —  was  entitled  to  give  credit  to  the 
representation  made  on  the  face  of  the  bought  note  which  he  received 
from  Cooke,  and  to  act  upon  the  faith  of  it,  the  rules  aud  usages  of  the 
London  Stock  Exchange  are  material ;  and  the  payment  to  the  broker,  if 
made  conformably  to  such  rules  and  usage,  was  no  breach  of  trust,  and 
was  not  at  the  respondent's  peril.  The  whole  evidence  satisfies  me  that 
the  usual  and  regular  course  of  business  on  the  London  Exchange  is,  for 
the  money,  under  such  circumstances,  to  pass  through  the  broker's 
hands."  Their  lordships,  therefore,  exonerated  the  trustee  from 
responsibility. 

12.  On  similar  principles  (viz.,  conformity  to  ordinary  business  usage), 
a  trustee  may  allow  an  auctioneer  who  is  selling  the  trust  property,  to 
receive  the  deposit  money;  but  he  must  not  allow  it  to  remain  in  the 
auctioneer's  hands  for  an  unreasonable  time  (t) . 

IS.  May  entrust  moneys  to  a  banker  pending  investment. —  So, 
again,  a  trustee  may,  and  indeed  should,  deposit  trust  moneys  in  a 
respectable  bank  pending  investment;  and  he  will  not  be  liable  for  the 
failure  of  the  bank,  unless  he  left  the  money  there  for  an  unnecessarily 
long  period.  For  It  is  according  to  the  common  usage  of  mankind  to 
make  use  of  banks  for  the  safe  custody  of  money  (Jfc).  But  a  trustee 
will  be  liable  where  he  has  unnecessarily  left  trust  moneys  in  the  hands 
of  a  banker  who  falls,  when  he  ought  to  have  invested  them,  or  where 
he  has  paid  money  to  a  banker  or  broker  for  Investment  and  has 
neglected  for  some  time  to  make  inquiries  as  to  such  investment  (J) ; 
and  the  usual  clause  indemnifying  him  against  the  acts  or  defaults  of 
others  will  not  protect  him  (m).  In  a  comparatively  recent  case,  Kay, 
J.,  held  that  six  months  was  the  maximum  time  for  which  trustees  should 
deposit  money  in  a  bank;  and  that  if  at  the  expiration  of  that  period  no 
other  investment  was  available,  the  trustees  ought  to  Invest  in  consols. 
In  the  case  in  question  the  trustees  had  kept  the  money  on  deposit  for 
fourteen  months,  and  were  held  responsible  for  the  loss  caused  by  the 
failure  of  the  bank  (n).  On  the  same  ground  of  conformity  to  universal 
usage,  trustees  may  remit  money  through  the  medium  of  a  respectable 
bank,  as  being  the  most  convenient  and  the  safest  mode  (o) ;  but  they 
should  pay  the  money  into  the  bank  as  trustees,  and  eo  nomine  (p).1 

{{)  Edmonds  v.  Peake,  7  Bea.  238. 

(*)  Johnson  v.  Newton,  11  Ha.  160;  Fenwick  v.  Clarke,  81  L.  J.  Oh.  788,  and  per 
Lord  Hardwicke,  Ex  parte  Belchier,  Amb.  219. 

(0  ChaUen  v.  Shippam,  4  Ha.  665;  Behden  v.  Wesley,  29  B.  218;  Matthew*  v.  Brise, 
6 B.  239 ;  Moyle  v.  MoyU, 2R.AM.  710. 

(m)  Behden y.  Wesley,  supra. 

(n)  Cann  v.  Conn,  51  L.  T.  770. 

(o)  Knight  v.  Earl  of  Plymouth,  1  Dlok.  120. 

(p)  Wren  v.  Kuton,  11  V.  880. 

1  May  employ  bank  pending  investments. —  Douglass  v.  Stephenson^ 
75  Va.  747.    But  if  the  deposit  is  made  by  the  trustee  on  his  personal 
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14.  May  employ  a  debt  collector. —  So,  again,  where  there  are  numer- 
ous small  debts  to  be  collected,  It  cannot  be  expected  of  executors  or 
trustees  that  they  should  personally  call  on  each  debtor.  Consequently, 
if  under  such  circumstances  they  employ,  in  the  usual  course  of  busi- 
ness, a  debt  collector,  and  the  money  collected  is  lost  by  reason  of  the 
collector's  insolvency,  the  trustees  are  prima  facie  not  responsible  (g). 

15.  Joining  with  others  in  a  sale. —  On  the  principles  enunciated  in 
the  article  now  under  consideration,  it  has  been  held,  that  if  "  trustees 
for  sale  join  with  any  other  person  in  a  joint  sale  of  the  trust  property, 
and  any  other  properly,  whether  that  person  be  a  trustee  himself  or  be 
a  beneficial  owner,  they  must  take  care  that  their  share  of  the  purchase- 
money  is  paid  to  them,  and  the  purchaser  must  take  care  of  that  likewise, 
because  he  can  only  pay  trust  money  to  the  trustees.  '  Therefore,  when 
they  do  join  with  other  people  the  purchase -money  must  be  apportioned 
before  the  completion  of  the  purchase,  and  must  be  paid  by  the  purchaser, 
the  apportioned  part  coming  to  the  trustees  to  be  paid  to  them  "  (r),  or, 
now,  to  their  solicitor,  under  sect.  17  of  the  Trustee  Act,  1898  («). 


Article    44. 
Duty  of  Trustees  to  act  jointly  where  more  than  one. 

Duty  of  Trustees  to  act  jointly  where  more  than  one. — 

Where  there  are  more  trustees  than  one,  all  must  join  in 
the  execution  of  the  trust  (I),  save  only  — 

(q)  He  Brier,  Brier  v.  Bvieon,  88  0.  D.  288. 
(r)  Per  Jeesel,  li.  R.,  Be  Cooper  and  Allen,  4  O.  D.  815. 
(f )  Supra,  p.  802. 

(f)  Luke  t.  South  Kcnrtngton  Hotel  Co.,  11  0.  D.  121;  Bx  parte  Grtyen,  «GL4J. 
116;  Be  Flower  and  Met.  Board,  27  O.  I>.  082. 

account  at  the  bank,  he  will  become  absolutely  liable  on  the  bank's  fail- 
ure. Mason  v.  Whitthorne,  2  Cold.  242 ;  School  District  9.  Greenfield, 
102  Mass.  174;  Williams  v.  Williams,  55  Wis.  800.  See,  also,  Article  40, 
ante. 

In  State  v.  Wagers,  47  Mo.  App.  481,  an  executor  ordered  to  pay  a  cer- 
tain sum  to  a  non-resident  distributee  bought  a  draft  on  a  reputable  bank 
and  sent  it  to  the  distributee,  who  without  delay  proceeded  to  collect  it, 
but  the  bank  in  the  meanwhile  had  failed.  The  executor  was  held  respon- 
sible for  the  amount.  The  decision  proceeded  upon  the  theory  that  the 
executor  having  proceeded  to  pay  by  draft  without  any  request  from  the 
distributee  was  liable  if  the  method  adopted  proved  unfortunate. 
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a.  Where  the  settlement  or  a  competent  court  otherwise 
directs ; 

ft.  As  to  the  receipt  of  income  (it); 

y.  As  to  such  matters  as  can  be  lawfully  delegated  under 
Art.  43.1 


(«)  Ab  to  shares  and  stocks,  see  Companies  Act,  1888, 01. 1  of  Table  A.,  *nd  same 
Act,  sect.  80;  bat  consider  Bkmey  v.  Ince  Hall  Co.,  85  L.  J.  Oh.  868.  As  to  rents, 
see  Townley  v.  Sherborne,  Bridg.  86;  Qoldnoorthy  v.  Knight,  11  M.  6  W.  887;  and 
Oough  v.  Smith,  W.  N.  (1872),  p.  18. 


1  Trustees  must  act  Jointly. —  Where  the  trust  is  public  or  judicial  in 
its  nature  a  majority  of  the  trustees  may  act  if  not  prohibited  by  the 
settlement.    Sloo  ».  Law,  8  Blatch.  459;  Jennings  v.  Jenkins,  9  Ala.  285; 
Chambers  v.  Perry,  17  Ala.  726;  Baltimore  v.  Turnpike,  5  Binn.  481; 
Commissioners  v.  Licking,  6  Serg.  &  R.  166;  State  Road  in  Lehigh,  etc, 
Co.,  60  Pa.  St.  830;  Downing  v.  Rugar,  21  Wend.  178;  Beall  v.  State,  * 
Ga.  867.    The  rule  is  thus  stated  by  Ingersoll,  in  Sloo  v.  Law,  supra* 
•'  Where  a  strict  trust  is  created  and  two  or  more  trustees  are  appointed 
to  execute  it,  if  it  is  a  private  trust,  in  which  the  public  have  no  interest 
and  if  it  does  not  appear  from  the  instrument  creating  it,  or  from  somi 
other  instrument  modifying  the  power  given,  or  by  fair  and  necessary 
implication,  that  it  may  be  executed  by  a  less  number  of  trustees  thai 
the  whole  number  named,  the  powers  conferred  must  be  executed  by  aV 
the  trustees  named.    *    *    *    And,  if  a  trust  is  created,  and  two  oi 
more  trustees  are  appointed  to  execute  it,  and  it  is  a  public  trust  —  a 
trust  for  the  benefit  of  the  public,  in  which  the  public  are  interested, — 
then,  if  it  does  not  appear  from  the  instrument  creating  it,  that  it  must 
be  executed  by  the  whole  number  of  trustees  named,  and  not  by  a 
less   number,  it   can  be  executed  by  a  less  number  than  the  whole 
number  named.    *    *    *    Bat  when  a  private  trust  is  created,  and 
it  appears  from  the  power  of  appointment — from  the  act  and  deed 
of  the  parties  creating  it — that  the  powers  conferred  are  to  be  ex- 
ecuted  by  a  less  number  than  the  whole  of  the  trustees  named,  then 
they  can  be  lawfully  executed  by  such  less  number."    But,  as  stated  in 
the  above  quotation,  a  private  trust  must  in  the  absence  of  express 
directions  In  the  settlement,  be  executed  by  all  the  trustees.    Sloo  v. 
Law,  8  Blatch.  459;  Thatcher  v.  Candee,  4  Abb.  App.  Dec.  887;  Brincker- 
hoff  v.  Wemple,  1  Wend.  470;  Green  &.  Miller,  6  Johns.  89;  Franklin  v. 
Osgood,  14  Johns.  560.    Thus  a  sale  by  one  of  two  trustees  for  the  ben- 
efit of  creditors  is  void.    Wilbur  v.  Almy,  12  How .  180.    Or  a  lease  by  one 
of  several  trustees.    Latrobe  v.  Tiernan,  2  Md.  Ch.  474 ;  Sinclair  v.  Jack- 
son, 8  Cow.  548.    Shaw  v.  Canfleld,  86  Mich.  1 ;  48  N.  W.  Rep.  878.    And 
as  to  separate  conveyances  by  trustees.    Chapln  v.  Universalist  Soc.,  8 
Gray,  580;  Heard  v.  March,  12  Cush.  580.    The  rule  applies  to  trusts 
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This  article  is  a  corollary  of  Art.  48.  For,  if  trustees  cannot  delegate 
their  duties,  It  follows  that  they  must  all  personally  perform  those 
duties,  and  not  appoint  one  of  themselves  to  manage  the  business  of  the 
trust.  It  is  not  unusual  to  find  one  of  several  trustees  spoken  of  as  the 
"  acting  trustee,"  meaning  the  trustee  who  personally  interests  himself 
In  the  trust  affairs,  and  whose  decisions  are  merely  indorsed  by  his  co- 
trustees. The  court,  however,  does  not  recognize  any  such  delegation; 
for  the  settlor  has  trusted  aU  the  trustees,  and  it  behoves  each  and  every 
of  them  to  exercise  his  individual  judgment  and  discretion  on  every 
matter,  and  not  blindly  to  leave  all  questions  to  his  co-trustees  or  co- 
trustee (x). 

Illustrations. 

1.  Cannot  act  by  vote  of  majority.  —  Thus,  the  act  of  a  majority  of 
private  trustees  cannot  bind  a  dissenting  minority,  nor  the  trust  estate. 
In  order  to  bind  the  trust  estate  the  act  must  be  the  act  of  all  (y). 

2.  Must  all  Join  in  receipt.  —  So,  all  the  trustees  must  join  in  the 
receipt  of  money,  unless,  of  course,  the  settlement  authorizes  one  of 
them  to  give  good  receipts  and  discharges.  For,  as  Kay,  J.,  said,  in 
Flower  v.  Met.  B&.  («),  *'  The  theory  of  every  trust  is,  that  the  trustees 

(a?)  Munch  v.  Cockerelh  5  M.  ft  0. 179. 

(y)  Luke  v.  South  Kensington  Hotel  Oo.t  supra.  It  Is  otherwise,  however,  with 
regard  to  charitable  trustees :  see  Charitable  Trusts  Act,  I860,  s.  18.  There  is  also 
an  exception  in  theoase  of  trustees  of  a  manor  with  regard  to  enfranchisement,  as 
to  which,  see  Copyhold  Act,  1887,  s.  40. 

(*)  27  O.  D.  693. 

coupled  with  an  interest.  Sinclair  ».  Jackson,  8  Cow.  458.  And  as  to 
trustees  who  are  joint  tenants.  Id.  Bat  joint  trustees  empowered  to 
appoint  successors  may  act  without  making  such  appointment.  Belmont 
v.  O'Brien,  12  N.  Y.  894.  So,  also,  in  the  case  of  surviving  trustees. 
Short  ».  Unangst,  8  Watts  A  S.  45.  One  of  several  trustees  cannot  con- 
tract for  repairs  alone.  Basse  v.  Schlenk,  12  Daly,  12.  Joint  trustees 
mast  join  in  arbitration.  Boston  «.  Bobbins,  126  Mass.  384.  Trustees 
with  a  discretionary  power  to  make  a  gift  must  join  therein.  Crane  t>. 
Hearn,  26  N.  J.  Eq.  378.  No  resolution  of  a  majority  of  trustees  can 
deprive  the  remainder  of  their  powers.  Methodist  Episcopal  Church  v. 
Stewart,  27  Barb.  553.  Nor  can  the  majority  of  the  trustees  of  a  volun- 
tary association  to  which  a  mortgage  is  executed  exercise  their  powers 
in  the  name  of  the  association  or  of  less  than  all.  Austin  v.  Shaw,  10 
Allen,  552 ;  Peabody  v.  Methodist  Soc.,  5  Allen,  540 ;  Webster  v.  Vande ven- 
ter, 6  Gray,  428;  Chapin  t?.  First  Universalist  Soc.,  8  Gray,  580.  But 
where  the  power  of  less  than  a  majority  to  act  is  impliedly  though  not 
expressly  conferred,  then  a  minority  may  act.  Batcllffe  v.  Sangston,  18 
Md.388. 
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shall  not  allow  the  trust  moneys  to  get  into  the  hands  of  any  one  of 
them,  bat  they  all  shall  exercise  control  over  them.  They  must  take 
care  that  they  are  in  the  hands  of  all,  or  invested  in  their  names,  or 
placed  in  a  proper  bank  in  their  joint  names.  The  reason  why  more 
than  one  trustee  is  appointed,  is,  that  they  shall  take  care  that  the 
moneys  shall  not  get  into  the  hands  of  one  of  them  alone;  that  they 
shall  take  care  that  the  trust  moneys  are  always  under  the  power 
and  control  of  everyone  of  them;  and  they  have  no  right,  as  between 
themselves  and  the  cestuis  que  trust,  unless  the  circumstances  are  such 
as  to  make  it  imperatively  necessary  to  do  so,  to  authorize  one  of  them- 
selves to  receive  the  moneys  "  (a). 

8.  Investments  should  be  in  Joint  names.  —All  investments  of  trust 
moneys  should  be  made  in  the  joint  names  of  the  trustees,  for  otherwise 
It  would  enable  one  trustee  to  realize  and  appropriate  the  money  (6) . 
But  this  mnst  of  course  yield  to  necessity,  as  for  instance,  where  shares 
were  specifically  bequeathed  to  trustees  upon  certain  trusts,  and  it  was 
found  that  by  the  regulations  of  the  company  the  shares  could  only  be 
registered  in  the  name  of  one  trustee  (c). 

4.  Income. —  As  a  general  rule,  however,  although  trustees  must  join 
in  the  receipt  of  capital,  it  is  permissible  for  them  to  allow  one  of  their 
number  to  receive  the  income.  Thus,  in  the  case  of  rents,  the  trustees 
may  delegate  the  collection  to  one  of  their  number  or  to  a  rent  collector. 
For  it  would  be  impossible  for  them  all  to  collect  the  rents  (d) .  But  if 
there  is  any  fear  of  misappropriation  by  the  collecting  trustee,  the  others 
should  notify  the  tenants  not  to  pay  him  again  (e).  A  similar  rule 
applies  to  the  receipt  of  dividends  on  stocks  or  shares,  from  the  neces- 
sity of  the  case,  because  the  companies  are  not  bound  to  recognize  trusts, 
and  always  pay  to  the  first  of  several  joint  holders  (/). 

5.  Trustee  Joining  in  receipt  for  conformity.  —  In  cases  where,  from 
necessity,  a  trustee  may  permit  his  co- trustee  to  receive  moneys  owing 
to  the  estate  (ex.  gr.,  where  he  permits  him  to  collect  rents),  then,  even 
though  he  join  in  the  receipt  for  such  moneys,  and  thereby  acknowledge 
that  he  has  received  them,  he  will  not  be  liable  if  he  can  prove  (g)  that  he 
did  not  in  fact  receive  them,  and  only  joined  in  the  receipt  for  the  sake 


(a)  See  also  Lee  v.  Sankey,  15  Eq.  904;  dough  v.  Bond,  3  M.  A  0. 490;  And  Walker 
V.  Symonds,  3  Sw.  63. 

(b)  Lewis  v.  Nobbs,  8  C.  D.  595;  Swale  v.  Swale,  22  Bea.  584. 

(c)  Consterdine  v.  Consterdine,  31  Bea.  830. 
(<f)  Townley  v.  Sherborne,  2  W.  A  T.  L  O. 
(e)  Oough  v.  Smith,  W.  N.  1872,  p.  18. 

(/)  See  sect.  30,  Companies  Act,  1862,  and  the  acts  or  charters  of  all  the  great 
companies.  Bat  the  Court  may  interfere  in  case  of  necessity:  Bradford  Bank  v. 
Briggs,  12  App.  Gas.  27 ;  Binney  v.  Ince  BaU  Co  ,  85  L.  J.  Ch.  863.  As  to  when  the 
Court  will  order  dividends  to  be  paid  to  one  of  several  trustees,  conf.  Be  Pryor,  85 
L.  T.  202;  and  Be  Carr,  Carrv.  Carr,  36  W.  R.  688. 

(jg)  Brice  v.  Stokes,  2  Lead.  Oa.  866;  Townley  v.  Sherborne,  2  Lead.  Oa.  858;  Re 
Fryer,  3  K.  ft  J.  817. 
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of  conformity  (A).  For  one  of  several  trustees  cannot  alone  give  a  good 
receipt,  unless  expressly  empowered  to  do  so  by  the  settlement;  nor  can 
trustees  empower  one  of  their  number  to  receive  and  give  a  good 
receipt  for  trust  moneys,  and  all  must,  therefore,  join  (0*  So  that, 
although  at  law  the  signature  of  a  trustee  is  (or  rather  was  (*))  con- 
clusive evidence  that  the  money  came  to  his  hands,  "  equity,  which 
pursues  truth,  will  decree  according  to  the  Justice  and  verity  of  the 
fact  "  (Z),  and  will  hold  that,  under  the  circumstances,  seeing  that  it  is 
an  act  which  the  very  nature  of  his  office  will  not  permit  him  to  de- 
cline (m),  it  does  not  amount  to  an  admission  that  he  actually  received 
the  money.  It  was  formerly  thought  that  executors  could  not  claim  this 
privilege,  on  the  ground  that  one  alone  could  give  a  good  discharge ;  but 
this  notion  has  been  greatly  modified  by  the  case  of  Westley  v.  Clarke 
(n),  and  it  may  now  be  considered  as  settled,  that,  "  if  the  receipt 
be  given  for  the  purpose  of  mere  form,  the  signing  will  not  charge  the 
person  not  receiving;  but  if  it  be  given  under  circumstances  purport- 
ing that  the  money,  though  not  actually  received  by  both  executors,  was 
under  the  control  of  both,  such  a  receipt  shall  charge ;  and  the  true  ques- 
tion in  these  cases  seems  to  have  been  whether  the  money  was  under 
the  control  of  both  executors"  (o).  An  executor  is,  however,  more 
strictly  responsible  than  an  ordinary  trustee  for  any  act  by  which  he 
reduces  any  part  of  the  testator's  property  into  the  sole  possession  of 
his  co-executor  (p).1 

(ft)  Fellows  v.  MttcheU,  1  P.  W.  81 ;  Be  Fryer,  supra. 

(0  Lew.  283.  See  Re  Beichier,  supra;  Walker  y.  Symonds,  8  8w.  63;  Let  y.  Sankey, 
15  Eq.  204 ;  Be  Flower  and  Met.  Board,  27  O.  D.  592. 

(£)  Not  so  since  the  regime  of  the  Judicature  Acts. 

(I)  8ee  per  Lord  Henley,  Borden  v.  Parsons,  1  Ed.  147. 

(m)  Lew.  288. 

(n)  1  Ed.  857. 

(o)  Per  Lord  Redesdale,  Joy  v.  Campbell,  1  Sen.  A  L.  841.  . 

0>)  Townsend  y.  Barber,  I  Dick.  866;  Candler  v.  Tillett,  22  B.  263;  Hovep  v.  Blake- 
mum,  4  V.  608;  Clough  v.  Dixon,  3  M.  A  O.  497 ;  Lees  y.  Sanderson,  4  Sim.  28. 


1  Joining  in  receipt  for  conformity.—  Where  two  trustees  join  in  the 
receipt  of  personal  property,  it  is  presumptive  evidence  that  the  money 
came  equally  into  the  possession  or  under  the  control  of  both  trustees, 
and  it  would  require  direct  and  positive  proof  to  rebut  that  presumption. 
Monnell  v.  Monnell,  5  Johns.  Ch.  283;  Graham  v.  Davidson,  2  Dev.  & 
B.  156;  Gray  v.  Reamer,  11  Bush,  113.  But  where  there  is  a  necessity 
for  the  joinder  in  the  receipt  a  trustee  is  not  liable  for  the  money  which 
goes  into  the  hands  of  the  cotrustee  by  whom  it  is  misapplied.  Kip  v. 
Demston,  4  Johns.  23 ;  Estate  of  Evans,  2  Ashm.  470 ;  Sterrell's  Appeal, 
2  Pa.  Bep.  419;  Estate  of  Hilles,  13  Fhila.  Rep.  402;  Deaderick  v.  Cant- 
rell,  10  Yerg.  263;  Gray  v.  Reamer,  11  Bush,  118;  Griffin  v.  Macaulay,  7 
Gratt.  476;  Dyer  v.  Riley  (N.  J.  Eq),  26  Atl.  Rep.  327.    But  a  joinder  for 
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6.  Must  not  permit  co- trustee  to  retain  trust  money. —  Even 
where  a  trustee  may  safely  permit  his  co-trustee  to  receive  trust  moneys, 
he  will,  nevertheless,  be  liable  if  he  permit  him  to  retain  them  for  a 
longer  period  than  the  circumstances  of  the  case  necessitate  (7). 
Thus,  in  Walker  v.  Symonds  (r),  D.,  one  of  three  trustees,  received 
part  of  the  trust  money,  and,  with  the-  assent  of  the  other 
trustees,  invested  it  in  Ea9t  India  Company's  bills,  payable  to  him. 
These  were  paid  off,  and  thereupon  S.,  another  of  the  trustees,  wrote 
to  D.,  requesting  him  to  invest  the  money.  D.,  however,  begged 
that  It  might  remain  In  his  bands  on  mortgage.  The  other  trustees 
assented  to  this.  The  mortgage  was  never,  in  fact,  prepared,  although 
S.  made  frequent  applications  to  D.,  who  finally  died  insolvent  five  years 
after  first  receiving  the  money.  Upon  this  state  of  facts  Lord  Eldon 
said:  "  The  money  was  laid  out  with  the  consent  of  the  trustees  on 
India  bills,  payable  to  D.,  a  palpable  breach  of  trust,  by  placing  the 
fund  nnder  his  control,  secured  by  little  more  than  a  promissory  note 
payable  to  himself.  It  was  probable  that  in  1793  the  money  due  on 
the  bills  wonld  be  paid,  and  it  would  be  lodged  in  his  hands;  and  al- 
though the  court  will  proceed  as  favourably  as  it  can  to  trustees  who 

(q)  Brice  ▼.  Stokes,  supra;  Thompson  v.  Finch,  8  D.,  M.  &  G.  560;  Walker  v.  Sy- 
monds,  3  8w.  1 ;  Hcmbury  v.  KirUand,  3  81m.  265 ;  Styles  v.  Quy,  1  M.  A  G.  422 ;  Egbert 
v.  Butler,  21  B.  560;  Rodbard  v.  Cooke,  25  W.  R.  555. 

(r)  Supra;  and  see  also  Lewis  v.  Ifobbst8  C.  D.  591,  and  Consterdinev.  Consterdtne. 
31  B.  330. 

conformity  will  not  save  the  trustee  where  the  cotrustee  had  no  right  to 
receive  the  money.  Wallls  «.  Thornton,  2  Brock.  422.  The  rule  deduci- 
ble  from  Monnell  v.  Monnell,  5  Johns.  Ch.  287,  decided  by  Chancellor 
Kent,  is  thus  stated  by  Turlky,  J.,  in  Deaderick  v.  Cantrell,  10  Yerg. 
263:  "From  this  opinion  we  understand  the  Chancellor  to  have  held, 
that  a  trustee  is  liable  for  an  abuse  of  trust  by  his  cotrustee,  first,  when 
the  money  has  been  received  jointly;  second,  when  a  joint  receipt  has 
been  given,  unless  it  be  shown  by  satisfactory  proof  that  the  joining 
in  the  receipt  was  necessary  or  merely  formal,  and  that  the  money 
was  In  fact  paid  to  his  companion;  third,  when  the  money  was  in 
fact  paid  to  his  companion  yet  so  paid  by  his  act  or  direction  or  agree- 
ment." 

The  rule  that  each  of  several  cotrustees  is  only  liable  for  his  own  acts 
and  not  for  the  acts  of  another  unless  he  aided  or  concurred  therein, 
applies  equally  in  the  case  of  executors.  Sutherland  v.  Brush,  7  Johns. 
Ch.  22;  Monnell  v.  Monnell,  5  Johns.  Ch.  283;  Manshaw  v.  Gibbons,  19 
Johns.  42« ;  Banks  v.  Wilkes,  8  Sandf.  Ch.  99;  Kirby  e.  Turner,  Hopk. 
Ch.  830;  Ormiston  v.  Olcott,  84  N.  Y.  846  (overruling  the  effect  of  the 
decision  in  Bates  v.  Underhill,  8  Redf.  865) ;  Stell's  Appeal,  10  Pa.  St. 
152,  153;  McNair's  Appeal,  4  Bawle,  157;  Irwin's  Appeal,  85  Pa.  St.  295; 
Wilson's  Appeal,  115  Pa.  St.  95. 
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have  laid  out  the  money  on  a  security  from  which  they  cannot  with 
activity  recover  it,  yet  no  Judge  can  say  that  they  are  not  guilty  of  a 
breach  of  trust  if  they  suffer  it  to  lie  out  on  such  a  security  for  so  long 
a  time.  The  trustees  were  guilty  of  a  breach  of  trust  in  permitting  the 
money  to  remain  on  bills  payable  to  D.  alone,  and  in  leaving  the  state  of 
the  funds  unascertained  for  five  years." 

7.  Must  not  permit  oo-trustee  to  sign  cheques.—  For  like  rea- 
sons, trustees,  in  whose  names  trust  moneys  are  banked,  should  not 
authorize  the  bankers  to  pay  cheques  signed  by  one  only  of  their  number; 
for  that  would  be  equivalent  to  giving  the  sole  control  of  the  trust  funds 
to  one  trustee,  whereas  the  beneficiaries  are  entitled  to  the  safeguard  of 
the  trustees's  Joint  control  («). 

8.  Executor  may  remit  money  to  co-executor  to  pay  debts.— 
Again,  where  one  executor  lives  at  a  distance  from  the  testator's  place  of 
abode,  he  may  remit  money  to  his  co-executor,  who  lives  in  the  immedi- 
ate vicinity,  for  the  purpose  of  paying  the  testator's  debts;  for  "  he  is 
considered  to  do  this  of  necessity.  He  con  Id  not  transact  business 
without  trusting  some  person,  and  it  would  be  impossible  for  him  to 
discharge  his  duty,  if  he  were  made  responsible  where  he  remitted 
money  to  a  person  to  whom  he  would  himself  have  given  credit "  (()• 
For  like  reasons  a  trustee  may  intrust  his  co-trustee  with  a  crossed 
cheque,  signed  by  both  of  them,  for  delivery  to  the  beneficiary  (u). 

9.  May  allow  title  deeds  to  remain  in  custody  of  co- trustee.—  On 
tbe  ground  of  necessity,  trustees  may  allow  the  custody  of  title  deeds  to 
remain  with  one  of  their  number;  for  any  other  rule  would  be  productive 
of  the  greatest  inconvenience  (v).  But  it  seems  that  the  rule  is  different 
with  regard  to  bonds  payable  to  bearer  (x). 

10.  Must  be  Joint  mortgagees.— Apart  from  other  reasons,  the 
trust  money  cannot  be  advanced  to  one  of  the  trustees  on  mortgage, 
however  good  the  security  may  seem;  for  he  cannot  act  both  as  mort- 
gagor and  mortgagee,  and  without  his  joinder  In  the  latter  capacity,  his 
co-trustees  cannot  legally  act  (y). 

11.  Must  prosecute  or  defend  Jointly. —  So,  again,  trustees  ought, 
in  the  absence  of  very  special  circumstances,  to  prosecute  or  defend  an 
action  Jointly,  and  not  by  separate  solicitors.  As  a  general  rule,  where 
trustees  sever  in  such  proceedings,  only  one  set  of  costs  will  be  allowed 
between  them  out  of  the  trust  estate.  But  where  a  trustee  refuses  to 
Join  as  co-plaintiff  in  a  properly  instituted  proceeding,  and  it  conse- 


(•)  CUmgh  v.  Bond,  3  M.  ft  0. 490 ;  Trutch  v.  Lamprell,  20  Be*.  116. 

(0  Per  Lord  Redesdale,  Joy  v.  Campbell,  1  Sch.&L.  841;  Ex  parte  Griffin,  2GI. 
&  J.  114.    See,  however,  Chamberg  v.  Minchin,  7  V.  193.  Langford  v.  Qascoigne,  supra. 

(u)  Barnard  v.  Bagshawe,  8  D.,  J.  A  8. 855. 

(v)  Per  Wood,  V.-C,  Cottam  v.  E.  C.  Ry.  Co.,  U.ftH.  243. 

(x)  Lewis  v.  yobbs,  8  O .  D.  505. 

(y)  Stickneg  v.  Sewell,  1  M.  A  Or.  8;  Francis  v.  Francis,  5  De  G.,  M.  A  Q.  108; 
Fletcher  v.  Green,  33  B.  426. 


314  the  trustee's  duties. 

quently  becomes  necessary  to  make  him  a  defendant,  he  will  be  alto- 
gether deprived  of  his  costs  (s).1 


Article  45. 

Duty  of  Trustee  not  to  set  up  Jus  tertii. 

Duty  of  Trustee  not  to  set  up  Jus  tertii. —  A  trustee, 
who  has  acknowledged  himself  as  such,  must  not  set  up,  or 
aid,  the  adverse  title  of  a  third  party  against  his  beneficiary 
(ft).2  But  (semble)  he  may  decline  to  execute  the  trust,  if 
he  receives   information  making  it  doubtful  whether   he 

(z)  Hughes  v.  Key,  20  Bea.  395 ;  Collyer  v.  Dudley,  T.&B.  421 ;  Oompertz  v.  Kensit, 
18  Bq.  369. 

(6)  Newsome  y.  Flower*,  80  B.  461. 


i  Must  prosecute  or  defend  Jointly. —  Thatcher  v.  Candee,  4  Abb.  App. 
Dec.  887;  Brinckerhoff  v.  Wemple,  1  Wend.  470. 

2  Trustee  must  not  set  up  Jus  tertii. —  Sweet  v.  Jacobs,  6  Paige, 
855;  Roberts  v.  Mosely,  64  Mo.  507;  Baker  v.  Springfield  R.  Co.,  86  Mo. 
75;  O'Halloran  9.  Fitzgerald,  71  111.  58.  Neither  can  a  trustee  make  ad- 
missions to  the  prejudice  of  the  cestui  que  trust,  Thomas  v.  Brown,  29  111. 
426;  80  111.  84;  McKlssick  v.  Pickle,  16  Pa.  St.  140;  Mayrantv.  Goignard, 
8  Strohb.  Eq.  112.  A  dry  trustee  cannot  without  the  consent  of  the 
beneficiary  submit  to  arbitration  the  claim  of  a  third  party  to  cut  timber 
on  the  trust  estate.  Thomas  o.  James,  82  Ala.  728;  see  also  Crum  o. 
Moore,  14  N.  J.  Eq.  486.  A  trustee  must  defend  an  action  attacking  the 
trust.  Re  Autenrieth,  8  Dem.  200.  When  the  object  of  a  trust  is  per- 
formed, the  trustee  of  the  naked  legal  title  cannot  set  it  up  against  the 
cestui  que  trust.  Lockhart  v.  Canfleld,  48  Miss.  470.  But  if  the  title  of 
the  cestui  que  trust  is  completely  destroyed,  the  real  title  may  be  acquired 
by  the  trustee  in  the  absence  of  fraud.  Price  v.  Evans,  26  Mo.  80.  The 
purchase  of  an  adverse  title  by  the  trustee  inures  to  the  benefit  of  the 
cestui  que  trust.  Crutchfleld  v.  Haynes,  14  Ala.  49:  Lenox  v.  Notre  be, 
Hempst.  225;  McClanahan  v.  Henderson,  2  A.  K.  Marsh.  888;  Brantley 
v.  Eee,  5  Jones  Eq.  882;  Browne  v.  Alston,  8  Fla.  807;  Hawley  v. 
Mancius,  7  Johns.  Gh.  174;  Green  v.  Winter,  1  Johns.  Ch.  27;  Boyd  v. 
Hawkins,  2  Dev.  Eq.  195;  Irwin  v.  Harris,  2  I  red.  Eq.  215;  McCormick 
v.  Ocean  Grove  Assn.,  45  N.  J.  Eq.  561;  18  Atl.  Rep.  112. 
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ought  to  execute  it ;  and  he  has  a  right  to  have  the  direction 
of  the  court  on  the  subject  (c).1 

Illustrations. 

1.  Chapel  trustees  Joining  seoeders. —  In  Newsome  v.  Flowers  (*ttjp.)» 
a  chapel  was  vested  in  trustees,  in  trust  for  Particular  Baptists.  Subse- 
quently a  schism  took  place,  and  part  of  the  congregation  seceded,  and 
went  to  another  chapel.  Still  later,  the  surviving  trustees  were  induced 
(not  knowing  the  real  object)  to  appoint  new  trustees,  and  vest  the 
property  in  them.  Immediately  afterwards,  the  new  trustees  —  who  were 
in  fact  attached  to  the  seceding  congregation  —  brought  an  action  to 
obtain  possession  of  the  chapel.  Their  appointment  was,  however,  set 
aside,  and  it  was  held  that  they  could  not  raise  the  adverse  claims  of  the 
seceders  as  a  defence  against  the  congregation  of  the  chapel,  who  were 
their  beneficiaries;  Lord  Romilly  saying,  "It  is  a  common  principle  of 
law,  that  a  tenant  who  has  paid  rent  to  his  landlord  cannot  say, '  You  are 
not  the  owner  of  the  property.'  The  fact  of  his  having  paid  rent  prevents 
his  doing  it.  The  same  thing  occurs  where  persons  are  made  trustees 
for  the  owner  of  property;  if  they  acknowledge  the  trust  for  a  consider- 
able time,  they  cannot  say  that  any  other  persons  are  their  cestuls  que 
trusts." 

2.  Must  not  contest  the  title  of  their  beneficiaries. — Nor,  however 
honestly  trustees  may  believe  that  the  trust  property  belongs  of  right  to 
a  third  party,  are  they  justified  in  refusing  to  perform  the  trust  they  have 
once  undertaken,  or  in  communicating  with  such  other  person  on  the 
subject;  but  they  must  assume  the  validity  of  the  title  of  their  benefi- 
ciaries until  it  be  negatived  (d) . 

8.  They  may  appeal  to  court  to  relieve  them  of  the  trust. —  Where, 
however,  trustees  have  received  notice  of  a  paramount  claim,  and  of  the 
Intention  of  the  notifying  party  to  hold  them  responsible  if  they  deal 
with  the  fund  in  a  manner  contrary  to  such  paramount  claim,  it  is  not 
yet  thoroughly  well  settled  whether,  in  face  of  such  notice,  the  trustees 
are  bound  to  go  on  steadily  in  executing  the  trust  which  they  have  under- 
taken, or  whether  they  can  apply  to  the  court  for  relief  in  the  nature  of 

(c)  NtdU  v.  Davis,  5  D„  M.  A  G.  258;  per  Wood,  V.O.,  and  Turner,  I*.  J.,  Knight  • 
Brace,  L.  J.,  dissentients. 

(d)  Beddoes  v.  JPugh,  86  B.  407;  Lew.  253. 

1  Trustee  must  not  set  up  jus  tertii. —  Advice  of  court  —  A  trustee 
who  has  doubts  as  to  the  disposal  of  trust  funds  may  apply  to  the  court 
for  directions.  Wheeler  v.  Ferry,  18  N.  H.  307;  Lorrilard  v.  Carter,  5 
Paige,  172;  Hawley  v.  James,  5  Paige,  318;  Vaness  v.  Jacobs,  17  N.  J.  Eq. 
153;  Hayden  v.  Marmaduke,  19  Mo.  408. 
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interpleader.  In  Neale  v.  Davis  («),  an  executrix  executed  a  deed  of 
trust,  by  which  she  recited  that  she  intended  to  appropriate  part  ot  her 
testator's  assets  in  payment  of  a  debt  due  from  him  to  her,  and  she  then 
proceeded  to  declare  trusts  of  such  appropriated  fund.  She,  however, 
died  without  making  the  appropriation,  but  it  was  subsequently  made  by 
her  executors.  New  trustees  of  the  deed  of  trust  were  appointed,  who 
executed  the  usual  declaration  that  they  would  hold  the  appropriated 
fund  on  the  trusts  of  the  settlement.  They  subsequently  refused  to 
carry  out  the  trust,  on  the  ground  that  they  could  not  safely  do  so,  there 
being  no  evidence  forthcoming  that  the  original  testator  too*  indebted  to 
the  settlor  at  the  date  of  his  decease.  On  these  facts  it  was  held,  by 
Wood,  V.-C.y  and  Turner,  L.J.  (Knight-Bruce,  L.J.,  dissentient*),  that 
the  trustees  were  entitled  to  refuse  to  execute  the  trust  Lord  Justice 
Turner  said: — "It  is  said  that  they  knew  of  this  doubt  when  they 
accepted  the  trusts ;  but  I  take  it  to  be  the  law,  that  if  a  trustee  has 
accepted  a  fund  upon  certain  trusts,  and  then  receives  information, 
making  it  doubtful  whether  he  ought  to  execute  these  trusts,  he  has  a 
right  to  come  to  the  court  for  its  direction,  whether  the  trusts  ought  to 
be  executed."  Lord  Justice  Knight-Bruce,  however,  energetically  dis- 
sented, saying: —  "  I  am  of  opinion  that  it  is  not  competent  In  law,  equity, 
or  honesty,  for  men  so  to  act.  I  am  of  opinion  that  if,  by  paying  the  fund 
to  their  cestuis  que  trusts  they  would  make  themselves  personally  liable 
to  the  adverse  claimant  in  the  event  of  his  being  successful,  they  were  and 
are  bound  to  perform  the  trust  they  undertook  "  (  /").  The  doctrine  as 
enunciated  in  the  rule,  however,  is,  it  is  apprehended,  correct.  It  must 
be  borne  in  mind  that  where  there  is  an  adverse  claim,  of  the  validity  of 
which  the  trustee  is  ignorant,  he  may  safely  execute  the  trust  (p). 


Article  46. 
Duty  of  Trustee  to  act  gratuitously. 

Duty  of  Trustee  to  act  gratuitously. —  A  trustee  has 
no  right  to  charge  for  his  time  and  trouble  (A)  except  in 
the  following  cases:  — 

a.  Where  the  settlement  provides  for  it  (t). 

(c)  5  D.,  M.  A  Q.  268. 

(/)  Neale  v.  Davis,  supra;  Bee  also  Neglian  v.  Roche,  Ir.  Beps.v  7  Eq.  882;  Burst 
V.  Burst,  9  Ch.  App.  782 ;  and  as  to  agents,  Nicholson  y.  Knowles,  5  Mad.  47. 

(jf)  Beddoes  v.  Pugh,  snpra. 

(h)  Robinson  v.  Pelt,  2  Lead.  Oa.  215.  By  a  reeent  Act  of  the  Canadian  Parlia- 
ment, trustees  in  the  Dominion  are  authorized  to  retain  a  commission. 

(•)  RoMmon  v.  Pett,  supra;  Webb  v.  Earl  of  Shaftesbury,  7  V.  480;  Willis  y.  Kibble, 
1  B.  559. 
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ft.  Where  he  has,  at  the  time  of  accepting  the  trust, 
expressly  stipulated  for  a  remuneration  (&),  and  the  bene- 
ficiaries have  freely  and  without  unfair  pressure  assented 
to  such  stipulation  (I). 

7.  Where  the  trust  is  before  the  court,  and  the  trustee 
has,  before  accepting  the  trust,  expressly  stipulated  for 
such  remuneration  (m.) 

3.  Where  one  who  is  not  an  express  trustee  has  properly 
traded  with  another's  money  under  circumstances  which 
make  him  a  constructive  trustee  of  the  profits  (n). 

e.  Where  the  trust  property  is  abroad,  and  it  is  the  cus- 
tom of  the  local  courts  to  allow  remuneration  (o).1 

(ft)  Be  Sherwood,*  B.  888;  Douglas  v.  Archbut,  2  D.  A  J.  Ha 

(I)  Ayliffe  v.  Murray,  2  At.  68. 

(m)  Barrett  v.  Hartley,  12  Jar.,  N.  8.  428;  Moore  v.  Froud,  8  M.  A.  a  48. 

(n)  Brown  v.  Litton,  1  P.  W.  140. 

(o)  Chambers  ▼.  Qoldwin,  9  V.  267. 

1  Trustee's  compensation. —  The  role  in  this  country  is  just  the  other 
way.  As  a  general  rale  a  trustee  is  entitled  to  charge  a  compensation  -which 
is  generally  though  not  universally  allowed  in  the  shape  of  commissions. 
Barney  v.  Saunders,  16  How.  535;  Jenkins  v.  Eldridge,  8  Story,  825; 
Sherrill  v.  Shuf ord, 6  Ired.  Bq.  288 ;  Stehman's  Appeal,  5  Pa.  St.  413 ;  Berry- 
hill's  Appeal,  85  Id.  845;  Bobinett's  Appeal,  36  Id.  174;  Prevost  v.  Gratz, 
8  Wash.  484;  Binggold  v.  Ringgold,  1  Har.  &  G.  11;  Boyd  o.  Hawkins,  2 
Dev.  Eq.  329;  Kendall  t?.  New  England  Carpet  Co.,  18  Conn.  883;  Clark 
v.  Pratt,  80  Conn.  282;  Phillips  v.  Bustard,  1  B.  Mon.  884;  Schwartz  v. 
Wendell,  Walk.  265;  Spangler's  Estate,  21  Pa.  St.  335;  Hecker's  Appeal, 
24  Id.  482;  Lane's  Appeal,  Id.  487;  Barney  v.  Spear,  17  Ga.  223;  Banford 
v.  Banford,  6  Ired.  Eq.  490;  Cheeney  v.  Lafayette  R.  Co.,  68  111.  570; 
Fleming  v.  Wilson,  6  Bush,  610;  Muscogee  Lumber  Co.  v.  Hyer,  18  Fla. 
698;  48  Am.  Bep.  832.  Commissions  may  be  allowed  the  estate  of  a 
deceased  trustee.  Bentley  v.  Shreve,  2  Md.  Ch.  215.  Where  a  " reason- 
able compensation"  is  allowed  by  the  settlement,  the  trustee  Is  not 
limited  to  statutory  commission.  Be  Scheil,  58  N.  Y.  268.  An  agree- 
ment as  to  commission  between  the  trustee  and  the  cestui  que  trust  will 
be  enforced.  Bowker  v.  Pierce,  180  Mass.  262.  Misconduct  on  the  part 
of  the  trustee  will  move  the  court  to  lessen  or  entirely  forfeit  commis- 
sion. Barney  v.  Saunders,  16  How.  535;  Ellicott  v.  Ellicott,  6  Gill.  &  J. 
85;  Stearly's  Appeal,  88  Pa.  St.  525;  Moore  v.  Zabriskie,  18  N.  J.  Eq.  57; 
Carrler'8  Appeal,  79  Pa.  St.  280;  Singleton  v.  Lowndes,  9  S.  C.  465; 
Cook  v.  Lowry,  95  N.  Y.  103;  Walker  v.  Walker,  9  Wall.  743;  Herm- 
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Illustrations. 

1.  Solicitor-trustee  must  not  generally  charge. — Thus,  a  trustee 
who  is  a  solicitor  will  not  be  allowed  to  charge  for  his  time  and  trouble 


stead's  Appeal,  60  Pa.  St.  423;  Nagle's  Estate,  12  Phil.  25;  Probate  Judge 
v.  Jackson,  58  N.  H.  540.  Thus,  for  refusal  or  neglect  to  render  account. 
McKnight  v.  Walsh,  24  N.  J.  Eq.  498;  Welsh  v.  Brown  (N.  J.),  26  Atl. 
Rep.  568.  But  misconduct  does  not  of  itself  necessarily  forfeit  commis- 
sions. Morgan  v.  Morgan,  4  Dem.  858;  Vinder  v.  Diffenderffer,  1  Bland, 
166.  Thus  a  trustee  abusing  his  trust  may  nevertheless  be  paid  for 
extra  services.  Moore  v.  Zabriskle,  18  N.  J.  Eq.  51;  Appeal  of  Kilgore 
(Pa.  St.),  8  Atl.  Rep.  441.  A  trustee  impeaching  his  trust  is  not  entitled 
to  commissions.  Freeland  v.  Potter,  16  Abb.  Pr.  218;  25  How.  Pr.  175; 
Greenfield's  Estate,  24  Pa.  St.  282.  A  trust  assuming  control  of  a  fund 
not  belonging  to  the  trust  is  not  entitled  to  commissions  thereon.  Hag- 
ler  v.  McCombs,  66  N.  C.  845.  The  English  rule  that  trustees  are  enti- 
tled to  be  reimbursed  for  expenses,  but  not  compensated  for  time  and 
trouble,  is  In  force  in  Delaware,  Ohio  and  Illinois.  The  rule  is  put  to 
the  effect  that  trustees  may  be  reimbursed  but  not  remunerated.  Egbert 
v.  Brooks,  8  Harr.  110;  State  v.  Piatt,  4  Id.  154;  Gilberts.  Sutliffe,  8 
Ohio  St.  129;  Hough  v.  Harvey,  71  111.  72;  Buckingham  v.  Morrison,  186 
111.  487;  27  N.  E.  Rep.  65;  Cook  v.  Gilmore,  88  111.  App.  582;  24  N.  E. 
Rep.  524;  Heffron  v.  Gage,  44  111.  App.  147;  Constants.  Matteson,  22 
111.  426;  Huggins  v.  Rider,  77  111.  860;  State  Bank  v.  Marsh,  1  N.  J.  Eq. 
228  (but  the  rule  is  now  established  otherwise  by  statute  in  that  State). 
An  agreement  to  pay  the  trustee's  expenses  does  not  include  compensa- 
tion for  his  services.  Miles  v.  Bacon,  4  J.  J.  Marsh.  457.  Nothing  but 
actual  expenses  will  be  allowed  one  who  agrees  to  charge  no  commis- 
sion. Ridgley  v.  Gittings,  2  Har.  &  G.  58;  Barry  v.  Barry,  1  Md.  Ch.  20. 
Where  a  trust  is  of  public  character  involving  little  labor,  no  commis- 
sions will  be  allowed.  Northern  R.  Co.  v.  Eeighler,  29  Md.  572.  A 
dry  trustee  is  not  entitled  to  commissions.  Wetmore  v.  Brown,  87  Barb. 
188.  Where  a  trust  is  personal,  another  person  improperly  exercising 
the  office  cannot  claim  commissions.  Blanckenburg  v.  Jordan,  86  Cal. 
171 ;  24  Pac.  Rep.  1061.  A  trustee  who  contributes  professional  services 
to  the  trust  is  not  entitled  to  compensation  therefor.  Jenkins  v.  Fick- 
ling,  4  Des.  470;  Binsse  9.  Paige,  1  Abb.  App.  Dec.  138 ;  Green  v.  Winter,  1 
Johns.  Ch.  22 ;  Mannings.  Manning,  1  Johns.  Ch.  527;  Meacham  v.  Stearns, 
9  Paige,  898;  Collier  v.  Munn,  41  N.  Y.  148;  Gamble  v.  Gibson,  51  Mo.  585 ; 
Mayer  v.  Galllnbet,  8  Rich.  Eq.  2.  But  contra  see  Lowrie's  Appeal,  1  Grant, 
378;  Perkins'  Appeal,  118  Pa.  St.  814;  56  Am.  Rep.  208;  Babcock  v.  Hub- 
bard, 56  Conn.  284 ;  15  Atl.  Rep.  791.  It  might  be  added  that  as  far  as  direct- 
ors of  corporations  are  trustees  the  English  rule  denying  compensation 
for  time  and  trouble  is  in  full  force,  but  the  reason  for  the  difference 
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or  for  his  professional  attendance ;  for,  as  was  somewhat  dryly  said  by 
Lord  Lyndhurst,  in  New  v.  Jones  (p),  "  A  trustee  placed  in  the  position 
of  a  solicitor  might,  if  allowed  to  perform  the  duties  of  a  solicitor,  and 
to  be  paid  for  them,  find  it  very  often  proper  to  institute  and  carry  on 
legal  proceedings  which  he  would  not  do  if  he  were  to  derive  no  emolu- 
ment from  them  himself,  and  if  he  were  to  employ  another  person. "  The 
incapacity  not  only  applies  to  the  solicitor-trustee  personally,  but  also 
to  his  firm,  who  cannot,  by  acting  as  his  solicitors,  charge  profit  costs, 
either  in  an  action,  or  for  preparing  leases  and  the  like  on  behalf  of  the 
trust  estate  (q). 

2.  Alitor  If  authorized  by  the  settlement. —  But  if  the  settlement 
provides  that  the  trustee  may  charge,  he  will  be  allowed  to  do  so,  although 
his  charges  will  be  strictly  limited  to  those  indicated  by  the  settlor. 
Thus,  if  a  solicitor-trustee  is  authorized  to  make  professional  charges, 
he  will  not  be  allowed  to  charge  for  time  and  trouble  expended  other 
than  in  his  position  of  solicitor  (r).  But  on  the  other  hand,  where  a 
testator  by  his  will  authorized  any  trustee  thereof  who  might  be  a  solici- 
tor to  make  the  usual  professional,  or  other  proper  and  reasonable  charges, 
for  all  business  done  and  time  expended  in  relation  to  the  trusts  of  the 
will,  whether  such  business  was  usually  within  the  business  of  a  solicitor  or 
not,  it  was  held  that  the  taxing  master  had  power  to  allow  to  a  trustee  who 
was  a  solicitor,  the  proper  charges  for  business  not  strictly  of  a  profes- 
sional nature  transacted  by  him  in  relation  to  the  trust  estate  («).  And 
this  holds  good  even  where  a  legacy  Is  given  to  the  solicitor-trustee  con- 
ditionally upon  his  accepting  the  trust  (t).  However,  in  all  such  casesy 
the  trustees  cannot,  in  the  absence  of  special  powers,  settle  the  amount 
payable  to  the  solicitor-trustee  so  as  to  bind  the  beneficiaries,  and  the  lat- 
ter are  consequently  entitled  to  have  the  solicitor's  costs  Investigated  (<)• 

8.  Exception  where  solicitor  acts  for  self  and  another.— There  is 
a  curious  exception  to  the  rule  that  a  solicitor-trustee  cannot,  in  the 
absence  of  an  enabling  clause,  charge  profit  costs.  This  exception 
(known  as  the  rule  in  Cradock  v.  Piper  (u),  is,  that  "where  there  Is 

(p)  9  Jar.  Pre©.  888. 

(?)  Re  OorseUis,  Lawton  v.  Etwee,  84  0.  D.  670.  Ae  to  profit  costs  charged  by  a 
solicitor-mortgagee  against  the  mortgagor,  see  Re  Robert*,  48  O.  D.  OS;  Field  v.  Hop- 
thu,  44  0.  D.  624  (where  it  was  held  by  Kay,  J.,  that  even  an  express  agreement  In 
that  behalf  was  Invalid) ;  Re  WalUt,  Ex  parte  Zdquorith,  26  Q.  B.  D.  178;  Re  Doody, 
FUher  v.  Doody,  87  L.  T.  660. 

(r)  Harbin  v.  Darby,  28  B.  826;  Re  Chappie,  Newton  v.  Chappie,  97  O.  D.  684. 

(•)  Re  Ame$,  Amee  v.  Taylor,  26  0.  D.  72. 

(0  Re  FUh,  Bennett  v.  Bennett  (1898),  9  Oh.  418. 

(v)  1  M.  A  G.  664. 


consists  in  the  difference  of  Interest,  the  compensation  of  directors  being 
found  in  the  advancement  of  the  property  Interests  in  which  they  are 
directly  and  beneficially  concerned. 


320  the  trustee's  duties. 

work  done  in  courtf  not  on  behalf  of  the  trustee  who  is  a  solicitor 
alone,  but  on  behalf  of  himself  and  a  co-trustee,  the  ordinary  principle 
will  not  prevent  the  solicitor,  or  his  firm,  from  receiving  the  usual 
costs,  if  the  costs  of  appearing  for,  or  acting  for,  the  two,  have  not 
increased  the  expense;  that  is  to  say,  if  the  trustee  himself  has  not 
added  to  the  expense  which  would  have  been  incurred  If  he  or  his  firm 
had  appeared  only  for  his  co-trustee  "  (x).  The  exception  In  Cradock 
v.  Piper  is,  however,  limited  to  the  costs  incurred  In  respect  of  business 
done  in  an  action  or  matter,  and  does  not  apply  to  business  done  out  of 
court  (x) ;  and  where  a  solicitor-trustee  Is  acting  for  the  trust  estate,  he 
will  not  be  allowed  to  make  profit  costs  merely  on  the  ground  that  a 
third  party  (ex.  gr.9  a  lessee  or  mortgagor)  has  to  repay  the  costs  to 
the  trust  estate  (y). 

4.  Cannot  generally  claim  a  salary. — In  general,  a  trustee,  whether 
express  or  constructive,  will  not  be  permitted  to  claim  a  salary  or  any 
remuneration  for  managing  a  trade  or  business  (0).  Thus,  in  Barrett  v. 
Hartley  (a),  where  a  trustee  had  carried  on  a  business  for  six  years,  in 
consequence  whereof  great  advantage  had  accrued  to  his  beneficiaries, 
it  was  held  that  he  had  no  right  to  exact  or  charge  any  remuneration  or 
ponus  in  respect  of  such  services;  for  his  exertions, were  incident  to 
the  performance  of  the  duties  imposed  by  the  deed  of  trust  which  he 
had  accepted. 

5.  Exception.— But  this  does  not  apply  to  one  who  rightfully  becomes 
possessed  of  another's  money  and  rightfully  trades  with  it;  for  he  will 
be  entitled  to  a  reasonable  remuneration,  although  he  is  of  course  a 
constructive  trustee  of  the  profits  of  the  trade  (6).  For  instance,  in 
Brown  v.  Litton  (c)  the  plaintiff's  testator  was  the  captain  of  a  ship,  who, 
being  on  a  voyage,  had  800  dollars  which  he  intended  to  invest  in  trade. 
The  captain  died,  and  the  defendant,  who  was  the  mate  of  the  ship, 
becoming  captain  in  his  place,  took  possession  of  these  800  dollars,  and 
by  judiciously  trading  with  them  made  considerable  profits.  Upon  a  bill 
being  filed  against  him  for  an  account,  the  Lord  Keeper  Harcourt  said : 
"He  ought  clearly  to  account  for  the  profits  made  of  the  money;  the 
primary  intention  in  carrying  abroad  this  money,  was  to  Invest  it  In  trade, 
and  not  to  return  with  it  home  again,  and  therefore  the  defendant,  having 
observed  the  intent  of  the  testator  in  trading  therewith,  and  having 

_  taken  such  a  prudent  care  in  the  management  of  it  as  (it  may  be  pre- 
sumed) he  would  have  taken  of  his  own  money,  the  defendant  would  not 

(x)  Per  Cotton,  L.  J.(  In  Be  CorsellU,  Lawton  v.  Elwce,  84  O.  D.  675. 

(y)  Be  CorselUs,  Lawton  v.  Elwe»t  supra;  bat  see  and  distinguish  Art.  47,  IllusU 
6,  Infra,  p.  400. 

(«)  Stocken  v.  Dawes,  6  B.  871 ;  Burdon  v.  Burden,  1 V.  A  B.  170. 

(a)  L.  R.  2  Bq.  787.  For  a  case  in  which,  on  the  appointment  of  a  new  trustee 
by  the  court,  he  was  authorized  to  retain  a  commission,  see  Be  Freeman,  W.  N. 
(1887),  p  210. 

(6)  Brown  v.  De  Tattet,  Jac  284;  Wedderburn  ▼.  Wedderburn,  22  B.  84. 

(c)  1  P.  W.  140. 
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have  been  liable  for  any  loss  that  might  have  happened,  and  to  recom- 
pense him  for  his  care  in  trading  with  it,  the  master  shall  settle  a  proper 
salary  for  the  pains  and  trouble  he  has  been  at  in  the  management 
thereof." 


Article  47. 

Duty  of  Trustee  not  to  traffic  with  or  otherwise  profit  by 

Trust  Property. 

Duty  of  Trustee  not  to  traffic  with  or  otherwise  profit 
by  Trust  Property. —  ( 1 )  A  trustee  must  not  use  or  deal 
with  trust  property  for  his  own  private  advantage  (d).1 

(d)  Webb  v.  Barl  of  Shaftesbury,  7  V.  488;  Ex  parte  Laceyt6  V.  628;  and  see  R4 
Imp.  Land  Co.  of  Marseilles,  4  0.  D.  668;  and  Aberdeen  Town  v.  Aberdeen  University, 
2  App.  Oas.  644. 


1  Trustee  must  not  make  private  advantage  out  of  trust  property. — 
A  trustee  cannot  obtain  a  personal  benefit  to  himself  at  the  expense  of 
the  cestui  que  trust*  Sloo  v.  Law,  8  Blatchf.  459;  Page  v.  Naglee,  6  Cal. 
241;  Buell  o.  Buckingham,  16  Iowa,  284;  Pugh  v.  Bell,  1  J.  J.  Marsh. 
897;  Richardson  v.  Spencer,  18  B.  Mon.  450;  Smith  v.  Townsend,  27  Md. 
868;  Emerson  v.  Atwater,  7  Mich.  12;  Jones  v.  Smith,  33  Miss.  215;  Stlne 
I?.  Wilkins,  10  Mo.  75;  Sallee  v.  Chandler,  26  Mo.  124;  Jamson  v.  Glass- 
cock, 29  Mo.  191 ;  Flagg  v.  Ely,  1  Edw.  206;  Davis  v.  Wright,  2  Hill,  560; 
Arnold  v.  Brown,  24  Pick.  89.  Thus  as  to  a  sale  to  a  corporation  in 
which  the  trustee  is  a  stockholder.  Robins  v.  Batler,  24  III.  887.  And 
in  the  case  of  an  immediate  purchase  by  the  trustee  from  the  purchaser 
at  the  trust  sale.  Smith  v.  Isaac,  12  Mo.  106;  Herr's  Estate,  1  Grant, 
272;  Rosenberger's  Appeal,  26  Pa.  St.  67;  Abbot  v.  American,  88  Barb. 
578.  Such  a  purchase  is  not,  however,  conclusively  fraudulent.  De 
Bevoise  t?.  Sandford,  1  Hoffm.  192.  A  trustee  cannot  purchase  by  a 
third  person  who  holds  in  trust  for  him.  Hunt  o.  Bass,  2  Dev.  Eq.  292. 
Where  a  trustee  receives  usury  on  funds  loaned,  the  cestui  que  trust  will 
reap  the  benefit.  Barney  v.  Saunders,  16  How.  585.  A  trustee  may  levy 
on  the  settlor's  property  not  under  the  trust,  to  satisfy  a  debt  of  the  set- 
tlor's to  him.  Eldridge  «•  Smith,  84  Vt.  484.  A  trust  who  receives 
money  from  one  owing  him  personally  and  also  the  trust  estate  mast 
apply  it  pro  rata.  Scott  v.  Bay,  18  Pick.  860;  Bryant  v.  Russell,  28  Id. 
508,  546.  A  trustee  of  railroad  mortgage  bonds,  in  possession,  cannot 
deal  in  the  bonds  for  private  gain,  nor  lease  the  road  to  a  corporation  in 

21 
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(2)  A  trustee  is  absolutely  incapacitated  while  be 
remains  a  trustee  from  purchasing,  or  leasing,  or  accepting 
a  mortgage  of  trust  property  either  from  himself  (e)  or 
his  colleagues  (/),  however  fair  the  transaction  may  be  (g) 
unless :  — 

a.  Under  an  express  power  in  the  settlement;  or 
/?.  By  leave  of  a  competent  court  (h), 

(3)  A  trustee  may,  however,  purchase,  or  lease,  or 
accept  a  mortgage  of  trust  property  direct  from  bene- 
ficiaries (t);  but  in  that  case,  if  the  transaction  be  im- 
peached, it  is  incumbent  on  the  trustee  to  prove  (A?) 
affirmatively  and  conclusively: — 

a.  That  he  and  the  beneficiaries  were  at  arm's  length, 
and  that  no  confidence  was  reposed  in  him ; 

/?.  That  the  transaction  was  for  the  advantage  of  the 
beneficiaries;  and 

» 

y.  That  full  information  was  given  to  the  beneficiaries 
of  the  value  of  the  property,  of  the  nature  of  their  interest 
therein,  and  of  the  circumstances  of  the  transaction. 

(«)  Fox  v.  Mackreth,  1  Lead.  Gas.  141. 

(/)  lb. ;  and  Whichcote  ▼.  Lawrence,  8  V.  740,  and  Moree  v.  Royal,  U  ib.  874. 
(jf)  Ex  parte  Lacey,  supra ;  Ex  parte  v.  Bennett,  10  V.  893;  Gibson  v.  Jepes,  6  V.  S77. 
(*)  Farmer  v.  Deane,  82  B.  827;  and  see  Termant  v.  Trenehard,  4  Cb.  App.  647. 
(f)  Qibeon  v.  Jeyes,  supra;  Morse  v.  Royal,  supra;  Ex  parte  Lacey,  supra. 
(*)  Oases  In  note  (i) ;  and  also  Randall  v.  Errington,  10  V.  427;  Coles  v.  Trecothick, 
9ib.247. 

which  he  is  a  stockholder.  Ashmelot  R.  Co.  v.  Elliott,  57  N.  H.  397.  A 
trustee  of  realty  cannot  receive  gifts  from  the  tenants.  Jacobus  v.  Mum, 
38  N.  J.  Bq.  622.  A  trustee  allowed  by  the  court  to  bid  in  at  a  pale,  for 
the  trust  estate,  resold  the  land  at  a  profit,  charging  himself  only  with 
the  amount  bid  at  the  trust  sale.  Held  that  he  was  chargeable  with 
actual  profits.  Appeal  of  Baker,  120  Pa.  St.  38;  13  Atl.  Rep.  487.  A 
trustee  who  allows  property  to  go  to  ruin  In  order  to  buy  it  In  cheaply  is 
chargeable  with  Its  full  value.  Richard  v.  Farrar,  416  Mass.  218.  In 
Bentley  «.  Priest,  86  Mo.  476,  a  director  in  a  life  insurance  company, 
in  consideration  of  bonds  delivered  to  his  partner  in  business,  advocated 
and  voted  for  the  assignment  of  his  company's  policies  to  another  com- 
pany, and  for  reinvestment  of  the  same  in  the  latter  company.  It  was 
held  that  so  much  of  the  bonds  as  defendant  received  belonged  to  the 
company  of  which  he  was  director. 
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( 4 )  A  trustee  cannot  qualify  himself  to  become  a  pur- 
chaser by  retiring  from  a  trusteeship  with  that  view  (/). 

Illustrations. 

1.  Must  not  trade  with  trust  fond. — Thus,  a  trustee  must  not 
actively  import  trust  moneys  Into  his  trade  or  business,  or  use  them 
in  speculations  of  his  own;  and  II  he  does  so  (as  has  been  said  before) 
he  will  be  a  constructive  trustee  of  the  profits ;  and  if  there  be  no  profits 
he  will  be  liable  for  the  breach  of  trust,  and  will  have  to  pay  compound 
interest  at  five  per  cent.,  as  will  be  seen  hereafter  (m).  Where,  how- 
ever, there  has  been  no  active  breach  of  trust,  but  only  an  omission  on 
the  part  of  a  trustee,  in  whose  business  the  settlor  had  money  invested, 
to  settle  up  the  accounts  and  properly  invest  the  balance,  such  an  omis- 
sion will  not  make  him  liable  to  account  for  the  profits  (n). 

2.  Must  not  get  lease  renewed  to  himself. — On  similar  principles, 
a  trustee'of  leaseholds  cannot  use  his  position  for  the  purpose  of  getting 
a  new  lease  granted  to  himself  on  the  expiration  of  the  term  of  which  he 
is  trustee  (o).  And  this  principle  has  been  carried  on  so  high,  that 
where  a  trustee  of  a  lease  endeavoured  fairly  and  honestly  to  treat  for  a 
renewal  on  account  of  the  beneficiaries,  and,  the  lessor  positively  refus- 
ing to  grant  a  renewal  for  their  benefit,  the  trustee  took  the  lease  for 
himself,  it  was  held  that  even  in  such  a  case  it  was  so  difficult  to  be  sure 
that  there  was  not  collusion,  that  it  was  incumbent  on  the  trustee  to 
hold  the  renewed  lease  for  the  benefit  of  the  beneficiaries  (p). 

3.  Commission  paid  to  trustee  by  persons  employed  in  the  trust 
business. —  Where  the  solicitors  in  an  administration  action  presented 
their  client,  the  trustee,  with  half  their  profit  costs,  Mr.  Justice  North 
(while  holding  that  in  the  administration  action  he  had  no  jurisdiction  in 
the  matter)  intimated  that  if  a  separated  action  were  brought  against 
the  trustee  by  the  beneficiaries  to  make  him  hand  over  the  sum  so 
received,  he  would  have  no  defence  (g). 

4.  Accretion  to  trustee's  estate  belongs  to  trust.— Where  trust 
moneys  were  lent  on  mortgage,  and  the  mortgagor  being  a  person  of 
eccentric  character,  devised  the  equity  of  redemption  to  "the  mort- 
gagee," it  was  held,  that,  although  the  mortgagor  did  not  know  that  the 


(I)  Expartie  James,  8  V.  887;  Spring  ▼.  Pride,  4  D..  J.  A  8. 896. 

(m)  DIv.  V.  Ch.  I.,  Infra. 

(n)  Vyee  ▼.  Foster.  L.B.,7H.  L.  818. 

(o)  8and/ord  v.  Keech,  Sel.  Ch.  Ca.  61;  Bennett  v.  Que  and  Cake  Co.,  SSL.  J.  Oh. 
98;  Be  Lord  Ranelaffhft&  O.  D.  600 ;  and  Brinton  T.  Lulham,  68  L.  T.  9. 

(p)  Per  Lord  Eldon,  in  Ex  parte  Janet,  8  V.  887,  at  p.  845. 

($)  Re  Thorpe,  Vipont  t.  RadcUfe,  (1891)  3  Oh.  860.  For  farther  examples  of 
profits  made  by  fiduciary  persons  the  reader  Is  referred  to  pp.  106—111,  and  176- 
180,  supra. 


324  THE  trustee's  duties. 

mortgagee  was  a  trustee,  yet,  as  the  devise  was  made  to  him  as  mort- 
gagee, and  as  it  was  the  trust  which  caused  him  to  occupy  that  position) 
the  devise  of  the  equity  of  redemption  belonged  to  the  trusty  and  not  to 
the  trustee  beneficially  (r). 

5.  Must  not  sport  over  trust  estate. —  Lord  Eldon  once  directed  an 
inquiry  whether  the  right  of  sporting  over  the  trust  property  could  be  let 
for  the  benefit  of  the  beneficiaries,  and,  if  not,  he  thought  that  the  game 
should  belong  to  the  heir  of  the  settlor.  The  trustee  might  appoint  a 
gamekeeper,  if  necessary,  for  the  preservation  of  the  game,  but  must  not 
keep  an  establishment  of  mere  pleasure  for  his  own  enjoyment  (s). 

6.  Rule  does  not  apply  to  indirect  gains. — The  rule  does  not,  how- 
ever, apply  where  a  trustee  remotely,  and  only  incidentally,  profits  by 
his  connection  with  the  trust ;  as,  for  Instance,  where  a  trustee  who  is  a 
solicitor  lends  trust  moneys  on  mortgage  to  one  of  his  own  clients,  and 
thereby  obtains  a  tee  from  the  latter  for  preparing  the  security  (t). 

7.  Rule  Inapplicable  where  trustee  is  the  beneficiary  Bubject 
to  specific  charge. —  The  rule  does  not  apply  where  the  trustee  is  also 
the  ultimate  beneficiary  subject  to  setting  aside  a  specific  sum  for 
another.  For  although  in  form  a  trustee,  he  is  substantially  beneficial 
owner,  subject  to  an  equitable  mortgage  for  securing  the  specific  sum 
in  question.  Thus,  in  Be  Cameron,  Cameron  v.  Cameron  (u),  a  testator 
gave  his  real  and  personal  estate  to  his  son  A,  upon  trust  to  convert, 
and,  out  of  the  proceeds,  to  set  aside  and  Invest  20,0002.  for  the  benefit 
of  his  son  C.  for  life,  with  remainders  over;  and  subject  thereto,  he 
gave  the  residue  of  the  moneys  produced  by  such  conversion  to  his  two 
sons  A.  and  B.  The  trustee  son,  A.  neither  paid  nor  appropriated  funds 
to  meet  the  20,0002.  trust  legacy,  but  retained  the  trust  estate  in  its 
original  state  of  investment,  paying  CL  meanwhile  interest  on  20,0002.  at 
4  per  cent.  The  investments  having  risen  considerably  in  value,  C.  and 
his  children  claimed  to  participate  In  the  increase,  on  the  ground  that  A., 
the  trustee,  could  not  retain  profits  earned  by  his  own  default.  The 
action  was,  however,  dismissed,  Stirling,  J.,  saying:  "  It  is  argued  that 
the  defendant  has  been  guilty  of  a  breach  of  trust  in  not  investing 
the  legacy,  or  appropriating  proper  securities  to  meet  it:  and  that  he 
cannot  be  allowed  to  benefit  by  such  a  breach  of  trust,  but  must  account 
to  the  legatees  for  any  profit  he  has  made.  If  it  were  made  out  that 
the  defendant  had  unwarrantably  applied  the  money  of  his  cestuis  que 
trust  to  his  own  purposes  —  if,  for  example,  the  estate  of  the  testator, 
after  payment  of  debts,  had  been  less  than  20,0002,  and  the  defendant 
had  sold  the  investments  and  embarked  the  proceeds  in  trade  —  it  might 
be  right  to  make  him  account  for  all  the  profits  earned.    But  what  has 


(r)  Re  Payne,  Kibble  v.  Payne,  54  L.  T.  810. 
(«)  Webb  v.  Earl  of  Shaftesbury,  7  V.  488. 

(<)  Whitney  v.  Smith,  4  Oh.  App.  61S;  and  see  also  Butler  v.  Butler,  7  0.  D.  116^ 
Bat  conf .  Re  CoreeUU,  Lawton  v.  EUoee,  84  C.  D.  675. 
(t<)  (1893)  3  Ch.  468. 
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been  done  is  simply  to  leave  the  estate  as  it  was  at  the  testator's  death, 
without  making  any  investment  or  appropriation  to  meet  the  leg- 
acy. .  •  .  I  think  that  the  residuary  legatees  ought  to  be  treated, 
under  the  circumstances  of  this  case,  as  the  owners  of  the  estate,  sub- 
ject to  a  charge  thereon  of  the  plaintiffs  legacy  with  interest  at  4  per 
cent." 

8.  Purchases  of  trust  property  by  trustees. — Perhaps  the  most 
Important  branch  of  the  subject  is  that  relating  to  the  purchase  or  lease 
by  trustees  of  the  trust  property.  With  regard  to  such  purchases  from 
themselves  (as  distinguished  from  purchases  from  their  beneficiaries;, 
the  doctrine  stands  much  more  upon  general  principle  than  upon  the 
circumstances  of  any  individual  case.  It  rests  upon  this :  that  the  pur- 
chase is  not  permitted  in  any  case,  however  honest  the  circumstances, 
the  general  Interests  of  justice  requiring  it  to  be  destroyed  in  every 
instance,  as  no  court  Is  equal  to  the  examination  and  ascertainment 
of  the  truth  in  much  the  greater  number  of  cases  (x).  Conse- 
quently, under  no  circumstances  can  an  active  trustee,  nor,  indeed, 
a  passive  trustee  who  has  been  an  active  one,  nor  even  a  person  who 
has  been  erroneously  treated  by  all  parties  as  a  trustee  (y)  (i.  e.9  a 
trustee  de  eon  tort),  purchase  trust  property  for  himself  or  his  colleagues, 
either  directly  or  colluslvely  through  the  intervention  of  a  third  party 
(#)•  Such  a  transaction  is  voidable  at  the  Instance  of  a  beneficiary  ex 
debito  justltisa,  and  without  proof  of  any  injury  or  loss,  a  fact  which 
ought  to  be  borne  in  mind  by  every  trustee.  Such  a  sale  also  affects  all 
subsequent  purchasers  with  notice  from  the  trustee  (a) ;  and,  therefore, 
even  if  a  trustee  cares  to  risk  such  a  purchase  as  between  himself  and 
the  beneficiaries,  he  should  remember  that  it  practically  precludes  him 
from  ever  parting  with  the  property  to  a  subsequent  purchaser.  How- 
ever, this  rule  does  not  prevent  a  trustee  selling  to  a  joint  stock  com- 
pany in  which  he  is  a  shareholder;  for  a  sale  by  a  person  to  a  corporation 
of  which  he  is  a  member  is  not,  either  in  form  or  substance,  a  sale  by 
him  to  himself  and  others.  Nevertheless,  In  such  a  case,  there  is  such 
a  conflict  of  interest  and  duty,  that  if  the  sale  be  impeached  by 
the  beneficiaries,  the  onus  will  lie  on  the  company  to  show  affirma- 
tively that  the  trustee  had  taken  all  reasonable  pains  to  secure  a 
purchaser  at  the  best  price,  and  that  the  price  given  by  the  company  was 
not  inadequate  at  the  time,  although  a  better  price  might  have  been 
obtained  by  waiting  (6).  It  must  also  be  observed  that  the  fact  that 
a  trustee  has  sold  trust  property  in  the  hope,  subsequently  realized,  of 


(0)  Per  Lord  RMon  In  Ex  parte  James,  8  V.  887*  at  p.  845;  and  see  Beningfitld 
v.  Baxter,  12  App.  Oas.  167. 

(y)  Plowright  v.  Lambert,  (18  L.  T.  648. 

(*)  Campbell v.  Walker, 5  V. 678 ;  Knight  y. Majoribankt, 8M.&Q.  18. 

(a)  Aberdeen  Town  Council  v.  Aberdeen  University,  8  App.  0*8.641;  Cookeon  v.  Lee, 
28  L.  J.,Ch.473. 

(6)  Farrar  v.  Farrar,  Limited,  40  0.  D.  80S. 
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being  able  to  repurchase  It  for  himself  at  a  future  time.  Is  not  of  Itself 
a  sufficient  ground  for  setting  aside  the  sale,  where  the  price  was  not 
inadequate  at  the  time*  and  there  was  no  agreement  or  understanding 
existing  at  the  time  of  the  first  sale  that  the  purchaser  should  sell  or 
reconvey  the  property  to  the  trustee ;  and  the  fact  that  the  trustee  many 
years  afterwards  made  a  handsome  profit  by  the  property  makes  no  dif- 
ference (c).  However,  In  the  case  Just  cited,  over  twenty  years  had 
elapsed  without  the  sale  being  Impeached  and  many  of  the  parties  were 
dead,  and,  as  the  court  said,  the  presumption  of  law  that  a  transaction 
was  legal  and  honest  is  a  presumption  that  Is  strengthened  by  lapse  of 
time.1 

(c)  Re  Poetletkwatte,  PoettethwaUe  v.  Rickman,  37  W.  R.  900;  and  see  also  Dover  v. 
Buck,  5  Gill.  67;  and  Baker  v.  Feck,  9  W.  B.  473. 


1  Purchase  of  property  by  trustees. — A  trustee  cannot  purchase  at  a 
sale  of  the  trust  property.  Michoud  v.  Glrod,  4  How.  608;  De  Caters  o. 
Le  Rayde  Chaumont,  8  Paige,  178;  Child  v.  Brace,  4th  Ed.  809;  Campbell 
v.  Johnson,  1  Sandf.  Ch.  148;  Crum  v.  Mitchell,  1  Sandf.  Ch.  251;  Boyd 
v.  Hawkins,  2  Ired.  Eq.  804;  Mathews  t>.  Dragand,  8  Desaus.  25; 
Thorp  v.  McCullum,  6  111.  614;  Davis  v.  Simpson,  5  Har.  &  J.  147;  Lenox 
v.  Notrebe,  Hempt.  251;  Saltmarsh  t>.  Beene,  4  Port*  288;  Benew  v. 
Butler,  80  Ga.  954;  Benick  v.  Butterfleld,  81  N.  H.  70;  Den  v.  Hillman, 
7  N.  J.  L.  180;  Obert  v.  Hammel,  18  N.  J.  L.  78;  Blauvelt  v.  Ackerman. 
20  N.  J.  Eq.  141 ;  Smith  v.  Drake,  28  N.  J.  Eq.  802 ;  Romaine  v.  Hendrlck- 
son,  27  N.  J.  Eq.  162;  Carson  v.  Marshall,  87  N.  J.  Eq.  218;  Washington 
B.  Co.  v.  Alexandria  B.  Co.,  19  Gratt.  592;  Wright  v.  Campbell,  27  Ark. 
637;  Dyer  v.  ShurUeff,  112  Mass.  165;  Brown  v.  Corvell,  116  Mass.  461; 
Sheldon  v.  Sheldon,  18  Johns.  22 ;  Bank  v.  Torrey,  7  Hill,  260. 

Such  a  purchase  is  not  void  but  voidable  only  at  the  Instance  of  the  cestui 
que  trust*  Worthy  v.  Jackson,  8  Ga.  236;  Kent  v.  Chalfant,  7  Minn.  487; 
Jackson  v.  Walsh,  14  Johns.  407;  McClure  v.  Miller,  1  Bailey  Eq.  107; 
Boerum  v.  Schenck,  41  N.  Y.  182;  Higgins  v.  Curtis,  82  HI.  28;  Union 
Slate  Co.  v.  Tilton,  69  Me.  244;  Hammond  v.  Hopkins,  148  U.  S.  224; 
12  Sup.  Ct.  Bep.  418. 

A  trustee  cannot  purchase  for  a  third  party.  North  Baltimore  Asso. 
v.  Caldwell,  25  Md.  420;  Hawley  v.  Cranner,  4  Cow.  717;  Gould  v.  Gould, 
86  Barb.  270;  Carr  v.  Houser,  46  Ga.  477.  But  a  trustee  may  purchase 
from  a  purchaser  if  the  transaction  is  not  a  mere  evasion  of  the  rule. 
Worthman  v.  Skinner,  12  N.  J.  Eq.  858;  Stephens  v.  Beall,  22  WalL  829; 
Creveling  v.  Fltts,  84  N.  J.  Eq.  184;  Mun  v.  Burgess,  70  111.  604;  Bush  v. 
Sherman,  80  111.  160.  A  trustee  may  purchase  at  the  sale  in  the  absence 
of  fraud  and  with  the  consent  of  the  cestui  que  trust.  Roberts  v.  Roberts, 
65  N.  C.  27;  Cadwallader's  Appeal,  64  Pa.  St.  293.  The  right  of  the 
cestui  que  trust  to  avoid  the  trustee's  purchase  is  independent  of  the  ques- 
tion of  value  paid.    Clarke  v.  Deveaux,  I  S.  C.  172;  Newcomb  v.  Brooks, 
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9.  Same  rule  applies  to  agents. —  An  agent  employed  for  the  sale  of 
an  estate  cannot  purchase  it  for  himself,  for  he  is  a  constructive 
trustee  (d).1 

10.  Cannot  lease  or  mortgage  to  himself. —  So  trustees  cannot  lease 
or  mortgage  the  trust  estate  to  one  of  themselves,  and  if  they  do  so  the 
lessee  will  have  to  account  for  the  profits  (e).9 

11.  Rule  Inapplicable  to  bare  trustees. — The  rule  as  to  selling  to 
himself  only  applies  where  the  express  or  constructive  trustee  is  sub- 
stantially an  active  trustee;  for  where  he  is  the  mere  depository  of  the 
legal  estate  without  any  duties,  and  without  ever  having  had  any,  he 
may  be  a  purchaser;  for  instance,  trustees  to  preserve  contingent 
remainders  (/),  or  persons  nominated  trustees  who  have  disclaimed  (?). 
But  one  who  was  originally  an  executive  trustee,  and  has  become  a 
mere  bare  trustee  by  performance  of  the  trusts,  would,  it  is  apprehended, 
be  disqualified;  for  he  would  have  had  an  opportunity  of  becoming 
acquainted  with  the  property  and  its  value  (A).* 

(d)  Re  Boyle,  1  M.  A  G.  496;  De  Bussche  v.  Alt,  8  O.  D.  287. 

(€)  Ex  parte  Hughes,  6  V.  617;  8tickney  v.  SeweU,  1M.A0.8;  Francis  v.  Francis,  6 
D..M.  AG.  108. 

(/)  Sutton  v.  Jones,  45  V.  587 ;  Pociey  v.  Quitter,  4  Dr.  189. 

(ff)  Stacey  v.  Elph,  1  M.  A  K.  195. 
(A)  Ex  parte  Bennett,  10  V.  881. 

16  W.  Va.  82;  Star  Fire  Ids.  Co.  v.  Palmer,  41  N.  Y.  Superior  Ct.  267; 
Deegan  v.  Capner,  44  N.  J.  Bq.  839;  15  Atl.  Rep.  819. 

A  purchaser  from  a  trustee  with  notice  is  affected  by  the  trust.  Stew- 
art t>.  Chadwlck,  8  Iowa,  468;  Jones  v.  Shaddock,  41  Ala.  262;  Webster 
9.  French,  11  111.  254;  Hagthorp  t>.  Cook,  1  Gill.  &  J.  270;  Murray  v. 
Bullon,  1  Johns.  Ch.  566;  Shephard  v.  McEvers,  4  Id.  186;  Pinson  v. 
Ivey,  4  Yerg.  296;  Heth  v.  Richmond  R.  Co.,  4  Gratt.  482;  Swan  v. 
Providence  Bank,  24  Kan.  277. 

But  alitor  when  the  purchase  from  the  trustee  is  bona  fide  for  value  and 
Without  notice.  Wyse  v.  Dandridge,  85  Miss.  672;  Prevo  v.  Walters,  5 
111.  85;  Christmas  v.  Mitchell,  3  Ired.  Eq.  535;  Thomas  v.  Gilllland,  Add. 
296;  Lee  v.  Tiernan,  Id.  348;  Bracken  v.  Miller,  4  Watts  &  S.  102; 
Hadnal  v.  Wilder,  4  McCord,  94;  Henderson  v.  Dodd,  1  Bailey  Eq.  138; 
Yocum  v.  Morris,  3  Phila.  Rep.  414;  Connor  v.  Tuck,  11  Ala.  795;  Farrar 
o.  Payne,  73  111.  82. 

1  Same  rule  applies  to  agents. —  An  agent  who  allows  property  to 
be  sold  for  taxes  cannot  acquire  title  for  himself  at  the  sale*  Morris  v. 
Joseph,  1  W.  Va.  256. 

*  Cannot  lease  or  mortgage  to  himself. —  Ringgold  v.  Ringgold,  11 
Har.  &  G.  11;  Boynton  v.  Brastow,  58  Me.  862. 

8  Rule  inapplicable  to  bare  trustees. —  A  bare  trustee  is  not  liable 
for  profits  while  the  property  is  in  the  hands  of  the  cestui  que  trust. 
Tucker  v.  Cocke,  82  Miss.  184. 


328  THE   TRUSTEE'S   DUTIE8. 

12.  May  purchase  from  beneficiary. — But  although  a  trustee  is 
incapable  of  purchasing  from  himself  or  his  colleagues,  there  is  no  fixed 
and  arbitrary  rule  that  the  trustee  can,  under  no  circumstances,  purchase 
the  interests  of  his  beneficiaries  from  the  beneficiaries  themselves.  But 
even  in  such  cases  the  court  regards  such  purchases  with  great  jealousy, 
and,  if  impeached,  they  cannot  stand  unless  the  trustee  can  affirmatively 
show  that  the  parties  were  completely  at  arm's  length  in  making  the 
bargain;  that  the  bargain  was  a  beneficial  one  to  the  cestuls  que  trust: 
and  that  the  trustee  candidly  disclosed  all  facts  known  to  him  which 
could  in  any  way  influence  the  vendors  (A). 

18.  In  reference  to  sales  by  the  beneficiaries,  the  transaction  was  up* 
held  where  a  beneficiary  took  the  whole  management  of  a  sale  upon 
himself,  and  then  agreed  to  sell  a  lot,  which  he  had  bought  in,  to  one  of 
the  trustees  for  sale  (i).1 

14.  Whether  trustee  of  share  of  proceeds  can  purchase. —  A  ques- 
tion sometimes  arises  in  practice,  whether  on  a  sale  by  trustees,  the 
property  can  be  purchased  beneficially  by  a  person  who  is  a  trustee  of  a 
subsidiary  settlement  by  which  a  share  in  the  proceeds  of  the  sale  is 
settled.  Curiously  enough,  this  point  never  seems  to  have  been  decided; 
but  it  is  submitted  that  such  a  purchase  might  be  impeached.  For  it  is 
the  duty  of  the  subsidiary  trustee  to  watch  over  the  interests  of  his  bene- 

(h)  Re  Worssam,  W.  N.  1882,  p.  61. 

(0  Coin  v.  TrecotMck,  9.  V.  234;  and  Clark  v.  Stooge,  2  Ed.  184. 

1  May  purchase  from  beneficiary. —  A  purchase  by  the  trustee  from 
the  cestui  que  trust  if  bona  fide  and  characterized  by  openness  and  fairness, 
with  no  advantage  taken  by  the  trustee  by  reason  of  his  position,  will  be 
upheld,  although  such  dealings  are  jealously  scrutinized  by  the  courts. 
Kennedy  v.  Kennedy,  2  Ala.  671;  Bryan  t>.  Duncan,  11  Ga.  67;  Schwartz 
v.  Wendell,  Walk.  267;  Bardwell  v.  Caine,  1  Coldw.  301 ;  Coffee  v.  Buffln, 
4  Coldw.  487 ;  Puzey  v.  Senier,  9  Wis.  870 ;  Beckett  v.  Tyler,  3  MacArthur, 
819;  Staats  v.  Bergen,  17  N.  J.  Eq.  297,  544;  Spencer's  Appeal,  80  Pa. 
St.  817.  Third  parties  cannot  avoid  the  purchase  but  the  cestui  que  trust 
may.  Baldwin  v.  Allison,  4  Minn.  25;  Tatum  v.  McClellan,  50  Miss.  1; 
McKinley  v.  Irwine,  18  Ala.  681 ;  Woelper's  Appeal,  2  Pa.  St.  71 ;  Paniter 
v.  Henderson,  7  Pa.  St.  48;  McNlsh  v.  Pope,  8  Rich.  Eq.  1 12.  Where  the 
cestui  que  trust  Is  of  full  age  and  stands  upon  an  equal  footing  the  contract 
will  be  valid.  In  re  Ltedrich's  Estate,  68  Hun,  896;  22  N.  T.  Supp.  978. 
But  aliter  when  the  contract  is  made  when  the  cestui  que  trust  has  barely 
reached  majority.  Johnson  v.  Johnson,  5  Ala.  90.  The  burden  of  prov- 
ing the  fairness  of  the  transaction  rests  on  the  trustee*    Allen  v.  Bryant, 

7  Ired.  Eq.  276;  Boyd  v.  Hawkins,  2  Dev.  Eq.  195;  Marshall  v.  Stephens, 

8  Humph.  159;  Palro  v.  Vickeroy,  87  Md.  467;  Lathrop  v.  Pollard,  6  Colo. 
424.  A  sale  by  the  trustee  to  the  cestui  que  trust  stands  upon  the  same 
basis  as  a  purchase  by  him.    McCants  v.  Bee,  1  McCord  Ch.  888. 
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ficlarles.  It  is  obviously  to  their  interest  that  the  sale  shall  realize  a 
high  price,  whereas  it  is  the  interest  of  a  purchaser  that  it  shall  be  sold 
cheap.  By  becoming  a  purchaser,  therefore,  the  subsidiary  trustee  is 
acting  in  a  character  wholly  inconsistent  with  his  fiduciary  duty,  and 
little  doubt  is  entertained  that,  if  the  sale  were  impeached  by  his  cestuis 
que  trusts,  the  onus  would  be  cast  on  him  of  proving  his  complete  bona 
fides,  and  that  he  gave  an  adequate  price. 

15.  Trustee  of  trustee's  settlement  not  debarred  from  purchasing. — 
Although  a  trustee  cannot  purchase  from  himself,  it  has  been  held  that 
the  rule  does  not  preclude  the  trustees  of  his  marriage  settlement  from 
purchasing  the  property  (&). 

16.  Mortgage  by  beneficiary  to  trustee.— A  trustee  may  take  a  fair 
mortgage  from  his  beneficiary ;  and,  in  that  case,  may  rely  on  his  pos- 
session of  the  legal  estate,  as  giving  him  priority  over  prior  mortgagees 
of  whose  claims  be  had  no  notice  when  he  made  the  advance  (I). 

17.  Purchase  by  solicitor  from  client. — So,  where  a  client  was  very 
desirous  of  selling  property,  and,  after  vainly  endeavouring  to  do  so, 
finally  sold  it  to  his  solicitor  (who  was  of  course  a  constructive  trustee), 
and?lt  was  proved  that  the  transaction  was  fair  and  the  price  adequate, 
and  indeed  more  than  could  have  been  obtained  elsewhere  at  the  time, 
and  the  client  quite  understood  his  position,  it  was  held  that  such  a  sale 
was  good  and  binding,  although  it  lay  upon  the  solicitor  to  prove  that 
it  was  unimpeachable  (m) .  A  sol icitor  purchasing  from  his  client  should 
always  make  him  employ  a  separate  solicitor  (n).  The  rule  equally 
applies  where  the  solicitor  purchases  not  directly  from  the  client,  but 
from  the  latter's  trustee  in  bankruptcy  (o). 

18.  Purchase  by  person  occupying  a  position  of  confidence  towards 
vendor. — The  rule  applies  even  where  the  party  from  whom  advice  is 
sought  is  not  a  professional  adviser;  *  for  the  fact  that  he  accepts  the 

(*)  Hickiey  v.  BlcUey,*  C.  D.  190. 
(I)  Newman  v.  Newman*  28  0.  D.  674. 

(m)  Spencer  v.  TopAam,  22  B.  578;  2  Jar.,  N.  8. 885;  Gibson  v.  Jepes,  6  V.  278;  John 
son  ▼.  Fesemmayer,  8  D.  A  J.  18 ;  Edward*  t.  Merrick,  2  Ha.  60. 
(n)  Cockburn  t.  Edwards,  18  O.  D.  455. 
(o)  Luddp's  Trustee  t.  Peard\  88  0.  D.  500. 

1  Purchase  by  person  occupying  a  position  of  confidence. — 
Although  a  person  may  not  technically  be  a  trustee  he  may  occupy  such 
a  relation  to  another  as  to  be  disabled  from  purchasing.  Carpenter  v. 
Danforth,  19  Abb.  Pr.  225;  Wright  v.  Smith,  28  N.  J.  Bq.  106;  Young  v. 
Fox,  87  Fed.  Rep.  885. 

The  confidential  adviser  of  the  owner  of  lands  sold  at  foreclosure  can- 
not purchase.  Wakeman  v.  Dodd,  27  N.  J.  Eq.  564.  And  where  one  is 
a  trustee  as  to  certain  lands  he  Is  disabled  from  purchasing  property 
though  not  included  in  the  trust,  if  the  effect  might  be  to  injure  the  trust 
property.    King  v.  Remington,  82  Mon.  15;  29  Mo.  Rep.  852. 
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position  of  adviser  places  him  in  a  fiduciary  position  towards  the  party 
seeking  advice.  Thus,  T.,  a  young  man  aged  twenty-three,  entitled  to  a 
moiety  of  a  freehold  estate,  the  entirety  of  which  brought  in  about  440Z. 
a-year,  being  pressed  for  payment  of  his  college  debts,  amounting  to 
about  1,000  J.,  and  being  estranged  from  his  father,  wrote  to  his  great - 
uncle  for  advice  and  assistance  as  to  the  payment  of  the  debts.  The 
uncle  deputed  the  defendant  (his  nephew)  to  see  T.  on  the  subject.  At 
the  interview,  T.  refused  to  compromise  the  debts,  but  said  he  would 
sell  his  moiety  of  the  estate,  upon  which  the  defendant  offered  him  7,0001. 
for  it.  This  offer  was  accepted;  but  before  the  agreement  was  signed, 
the  defendant  had  the  property  valued,  and  it  turned  out  that  the  mines 
alone  under  the  property  were  worth  20,0002. ;  but  this  fact  he  omitted 
to  communicate  to  T.  On  these  facts  it  was  held,  at  the  suit  of  T.'s 
heir,  that  the  defendant  had  stood  in  a  fiduciary  relation  towards  T., 
which  made  it  his  duty  to  communicate  to  T.  all  material  Information 
which  he  had  acquired  affecting  the  value  of  the  property;  and  that,  as 
he  had  not  done  so,  the  sale  must  be  set  aside  (p). 

19.  The  rule  does  not  apply  to  certain  constructive  trustees. — 
The  rule  as  to  the  extreme  fairness  to  be  observed  in  purchasing  from 
cestuis  que  trusts  does  not  apply  to  persons  who  are  only  constructive 
trustees  by  virtue  of  some  business  contract  entered  into  with  the  so- 
called  cestuis  que  trusts.  Thus  mortgagees  can  freely  purchase  from 
their  mortgagors  (9),  partners  from  the  representatives  of  a  deceased 
partner  (r),  and  other  persons  bearing  analogous  relations  enjoy  a 
similar  freedom ;  for  though  contracting  parties  may  by  a  metaphor  be 
said  to  be  trustees  for  each  other,  the  trust  is  strictly  limited  by  the 
contract.  They  are  trustees  only  to  the  extent  of  their  obligation  to 
perform  that  contract,  and  the  trust  is  limited  to  the  discharge  of  that 
obligation  (a;.1 

(p)  Tate  v.  mUiameon,  2  Oh.  App.  66. 
(q)  Knight  v.  Majoribankt,  2  M.  A  G.  10. 
(r)  Chambers  v.  Howell,  11  B.  6. 

(«)  See  per  Westbury,  L.  0.,in  Knox  v.  Oye,  L.  R.,  5  H.  L.  676 ;  but  see  per  Jeasel,. 
M.  R.,  Egmont  v.  Smith,  6  0.  D.  469. 

1  The  rule  does  not  apply  to  certain  constructive  trustees. — There 
Ms  a  distinction  between  the  purchase  by  a  mortgagee  at  a  foreclosure 
,  sale  under  a  decree,  and  the  purchase  under  a  power  of  sale  in  the 
mortgage.  In  general,  as  to  the  power,  there  is  no  objection  to  his  be- 
coming a  purchaser.  Mardock's  Case,  2  Bland.  461;  Iddingsv.  Bruen, 
228.  But  where  the  mortgage  sale  is  under  a  power  of  sale  conferred 
on  the  mortgagee  by  the  mortgagor,  then  the  mortgagee  is  held  a  trustee 
of  the  power  of  sale  for  the  mortgagor,  and  cannot  as  a  rule,  become  a 
purchaser  at  the  sale,  unless  it  is  so  provided  in  the  mortgage.  Lockett 
9.  Hill,  1  Woods,  552;  Hall  v.  Towne,  45  HI.  49S;  Rosso.  Demoss,  45 
HI.  447;  Phares  v.  Barbour,  49  111.  870;  Walte  v.  Dennison,  51  III.  819; 
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20.  Purchase  by  trustee  by  leave  of  the  court. —  Where  there  are 
infant  beneficiaries,  the  court  will,  on  the  application  of  the  trustee, 
allow  him  to  purchase,  if  it  can  see  that,  under  the  circumstances,  it  is 
clearly  for  the  benefit  of  the  beneficiaries,  but  not  otherwise  (Q .  The  best 
ecours  of  procedure  In  such  an  application  is  to  issue  a  summons  under 
R.  S.  C.  1883,  Order  LV.  r.  8,  asking  that  it  may  be  Inquired  whether  it  is 
for  the  benefit  of  the  infant  beneficiaries  that  the  trustee  should  be 
permitted  to  purchase  for  a  certain  sum.  If  the  chief  clerk  certifies 
that  it  is  the  order  will  be  made  as  a  matter  of  course.  In  one  case  in 
which  the  present  writer  was  counsel  (u),  Mr.  Justice  Pearson  ordered 
the  costs  of  the  action  to  be  paid  out  of  the  trust  estate,  on  the  ground 
that  it  is  for  the  infant's  benefit,  the  trustee  offering  more  than  the 
market  price ;  and  it  is  conceived  that  the  course  followed  by  his  lord- 
ship is  correct.1 

(0  Farmer  v.  Deane,  82  B.  327;  Campbell  v.  Walker,  5  V.  681. 
(«)  Nusmeley  v.  Nwmeley,  April  18th,  1883. 


Roberts  v.  Fleming,  68  III.  196;  Watson  v.  Sherman,  84  111.  263;  Com- 
mercial Union  Ass.  Co.  v.  Scammon,  126  111.  855;  Niagara  Fire  Ins.  Co. 
v.  Scammon,  144  111.  490;  Dobson  o.  Racey,  4  Seld.  216;  Murray  o. 
Vanderbllt,  39  Barb.  140;  Olcott  v.  Tioga  R.  Co.,  27  N.  Y.  546;  Buffalo 
Steam  Engine  Works  v.  Sun  Mutual  Ins.  Co.,  17  N.  T.  401 ;  Robinson  v. 
Cudwln,  41  Ala.  698;  Ezzel  v.  Watson,  88  Ala.  120;  3  So.  Rep.  809; 
Howell  v.  Poole,  92  N.  C.  450;  Very  o.  Russell,  65  N.  H.  646;  23  Atl. 
Rep.  522;  Woodlee  v.  Bush,  43  Mo.  281;  Rutherford  v.  Williams,  42  Mo. 
18;  Thornton  «.  Jarwln,  48  Mo.  158;  Rhodes  v.  Sanderson,  86  Cal.  414; 
Scott  v.  Mann,  88  Tex.  271;  Dyer  v.  Shurtleff,  112  Mass.  165;  Hall  v. 
Bliss,  118  Mass.  554;  Michoud  «.  Girod,  4  How.  508.  The  subject  of 
mortgages  with  powers  of  sale  is  regulated  in  most  States  by  statutes 
which  permit  a  purchase  by  the  mortgagee  under  the  conditions  pre- 
scribed. In  those  States  where  a  transaction  by  way  of  mortgage  takes 
the  form  of  a  deed  of  trust  to  secure  the  debt,  with  power  of  sale  on 
condition  broken,  the  lender  called  the  "  party  of  the  third  part "  In  the 
deed  of  trust  may,  of  course,  purchase,  as  he  is  in  no  sense — even  con- 
structively —  a  trustee  for  the  borrower.  Richard  t>.  Holmes,  18  How. 
148;  Smith  v.  Black,  115  U.  S.  808;  6  Sup.  Ct.  Rep.  50;  Feltone.  De 
Breton,  92  Cal.  457;  20  Pac.  Rep.  490. 

1  Purchase  by  trustee  by  leave  of  court. —  A  trustee  who  has  inter- 
ests to  protect  may  bid  at  a  sale  having  obtained  permission  of  the  court 
on  application  granted  on  hearing  of  all  the  parties.  Scholle  v.  Scholle,  101 
N.  T.  167;  Gallatin  v.  Cunningham,  8  Cow.  861;  Davoue  v.  Fanning,  2 
Johns.  Ch.  251;  Colgate  v.  Colgate,  23  N.  J.  Eq.  876;  Froneberger  v. 
Lewis,  79  N.  C.  426;  Faucett  v,  Faucett,  1  Bash,  511;  Michoud  «.  Girod, 
4  How.  503. 
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Article  48. 
Duty  of  Trustee  to  be  ready  with  his  Accounts. 

'Duty  of  Trustee  to  be  ready  with  his  Accounts.—  (1) 

A  trustee  must:  — 

a.  Keep  clear  and  accurate  accounts  of  the  trust  prop* 
erty  (x);  and 

/?.  At  all  reasonable  times,  at  the  request  of  a  benefi- 
ciary, give  him  full  and  accurate  information  as  to  the 
amount  and  state  of  the  trust  property  (y),  and  permit 
him  or  his  solicitor  (z)  to  inspect  the  accounts  and  vouch- 
ers, and  other  documents  relating  to  the  trust  (a). 

(2)  A  trustee  is,  nevertheless,  not  bound  to  supply 
copies  of  accounts  or  trust  documents  (ft),  or  to  supply 
information  which  necessitates  expenditure  (c),  except  at 
the  cost  of  the  beneficiary  requiring  the  same.1 

(*)  Springett  v.  Daehwood,  2  GIff.  52] ;  Burrows  v.  Watte,  5  D.,  M.  A  Q.  258;  New- 
ton v.  Askew,  11 B.  145,  152;  Peart*  v.  Green,  1J.AW.  140. 

(y)  Re  TiUott,  Lee  ▼.  Wilton,  (1892)  1  Oh.  86;  Re  Page,  Jonee  v.  Morgan,  (1898) 
1  Cb.  304, 809;  Talbot  v.  Marsh  field,  8  Oh.  App.  622;  Ryder  v.  Bickerton,  8  8w.  81. 

(e)  Kemp  v.  Burn,  4  Gill.  848. 

(a)  Cowin  v.  Oravell,  84  W.  R.  785;  Oitley  ▼.  0Oty,  8  B.  602. 

(5)  Otttey  y.  Oilby,  supra. 

(c)  JBe  Bosworth,  Martin  v.  Lambe,  58  L.  J.,  Ca.  482. 


1  Trustee  must  be  ready  with  his  accounts. —  A  trustee  is  bound  to 
account  at  all  reasonable  times.  Qeosse  v.  Beall,  8  Wis.  867.  An  executor 
of  a  deceased  trustee  may  be  required  to  account  though  there  is  a  sur- 
viving trustee.  Schoch's  Estate,  15  Phlla.  Rep.  579.  Every  presumption 
is  held  against  a  trustee  who  falls  to  keep  proper  accounts.  Landls  v. 
Scott,  82  Pa.  St.  495;  Moore  v.  Mitchell,  2  Woods.  483;  Re  Gaston,  85 
N.  J.  Eq.  60;  Veghte  v.  Steele,  Id.  348.  A  discretion  in  a  trustee  to  ex- 
pend a  trnst  fund  "as  he  sees  fit "  does  not  dispense  with  the  duty  to 
account.  Llbbett  v.  Manttsby,  71  N.  C.  845.  A  former  settlement  is  no 
bar  to  an  action  for  account  unless  fully  and  fairly  made.  Alexander  v. 
Solomon  (Tex.),  15  S.  W.  Rep.  906.  It  is  the  duty  of  a  trustee  to  keep 
proper  accounts  or  see  that  the  accounts  kept  by  the  co-trustee  are 
proper.  Emlen's  Estate,  8  Pa.  Co.  Ct.  Rep.  508.  A  trustee  who  manages 
an  insolvent  estate  informally  without  appointment,  but  at  the  request 
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Illustrations. 

1.  Failure  to  keep  accounts. —  The  estate  of  a  testator,  who  died  Id 
1882,  was  distributed  in  1847,  as  the  evidence  showed,  at  the  written 
request  of  the  persons  beneficially  entitled.  Another  part  of  the  estate, 
which  fell  in  in  1852,  was  distributed,  also  at  the  request  of  the  benefici- 
aries, and  in  1871  the  acting  trustee  died.  No  accounts  or  vouchers  were 
forthcoming  from  the  trustees.  A  bill  filed  in  1872  by  one  of  the  bene- 
ficiaries against  the  surviving  trustee  for  administration,  was  dismissed ; 
but  owing  to  the  breach  of  duty  committed  by  the  trustees  in  not  keep- 
ing accounts  and  vouchers,  the  surviving  trustee  had  to  bear  his  own 
costs  (<Z).  If,  however,  the  action  had  been  successful,  the  trustee 
would  in  all  probability  have  had  to  pay  the  plaintiff's  costs  as  well  (e) 
up  to  the  hearing  (/).  But,  as  the  reason  of  this  is  that  such  costs  are 
caused  by  the  trustees'  neglect  to  keep  and  furnish  accounts,  the  plaintiff 
will  not  in  general  be  entitled  to  costs  against  the  trustee  beyond  the 
time  when  the  account  is  actually  rendered,  or  ordered  by  the  court  to 
be  rendered,  from  which  time,  if  the  accounts  are  substantially  accurate* 
the  trustee  will  be  entitled  to  his  costs  out  of  the  estate  (p)t  or  if  the 
plaintiff  sues  alone,  out  of  his  share  in  the  estate  (A).  It  is  no  defence 
that  the  trustees  are  illiterate  and  incapable  of  keeping  accounts;  for  in 
that  case  they  would  be  justified  by  necessity  in  employing,  and  be  bound 
in  point  of  law  to  employ,  a  competent  agent  to  keep  the  accounts  for 
them  (»).  However,  where  trustees  have  rendered  no  account,  or  an 
insufficient  one,  the  court  now  frequently  orders  the  application  for  an 
account  to  stand  over,  in  order  that  a  proper  account  may  be  rendered 
and  vouched  out  of  court,  the  costs  being  reserved  (k). 

2.  Inaccurate  accounts. — The  importance  of  keeping  accounts  is 
shown  by  the  fact,  that  although  the  court  will  generally  saddle  with 
costs  a  trustee  whose  only  fault  is  that  be  has  failed  to  do  so,  yet  where 
a  trustee  has  kept  and  furnished  accounts,  whfch,  by  an  honest  mis- 
take, turn  out  to  be  inaccurate,  and  show  an  erroneous  balance  in  the 
trustee's  favour,  he  will  be  allowed  his  costs,  for  he  will  not  have  been 
guilty  of  any  breach  of  duty,  but  only  of  a  bona  fide  mistake  (Q. 

(<Z)  Payne  v.  Evens,  18  Eq.  386;  and  see  to  same  effect,  Re  Page,  Jones  v.  Morgan, 
(1893)  1  Ch.  804. 

(a)  Bgttn  ▼.  Sanderson,  8  Glff.  484;  Newton  v.  Askew,  11 B.  146. 

(/)  8pringeUv.Dashwood,%Qin.5t\. 

(g)  Ottley  v.  Gilby,  8  B.  80S. 

(A)  Thompson  v.  CUve,  11  B.  475. 

(<)  Wroe  v.  Seed,  4  Glff.  425, 429. 

(*)  See  Re  Hayter,  82  W.  R.  26,  and  HUUard  t.  FiU/ord,  4  0.  D.  889. 

(J)  Smith  v.  Greater,  24  W.  B,  51. 

of  the  heirs,  will  not  be  held  to  show  formal  vouchers  for  his  accounts 
where  his  acts  have  been  in  good  faith  and  on  consultation  with  the 
heirs.    Groom  v.  Thompson  (Ky.),  16  8.  W.  Rep.  S69. 
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8.  Supplying  information. —  "  A  trustee  Is  bound  to  give  his  cestui 
que  trust  proper  information  as  to  the  investment  of  the  trust  estate ;  and 
where  the  trust  estate  is  invested  on  mortgage,  it  is  not  sufficient  for  the 
trustee  merely  to  say,  '  I  have  invested  the  trust  money  on  mortgage,' 
but  he  must  produce  the  mortgage  deeds,  so  that  the  cestui  que  trust 
may  thereby  ascertain  that  the  trustee's  statement  is  correct,  and  that 
the  trust  estate  is  so  invested.  .  .  .  Where  a  portion  of  the  trust 
estate  is  invested  in  consols,  it  is  not  sufficient  for  the  trustee  to  say  that 
it  is  so  invested,  but  his  cestui  que  trust  is  entitled  to  an  authority  from 
the  trustee  to  enable  him  to  make  proper  application  to  the  bank  in  order 
that  he  may  verify  the  trustee's  own  statement;  there  may  be  stock 
standing  in  the  name  of  a  person  who  admits  he  is  a  trustee  of  it,  which 
at  the  same  time  is  incumbered ;  some  other  person  having  a  paramount 
title  may  have  obtained  a  charging  order  on  the  stock,  or  placed  a  distrin- 
gas upon  it "  (m) .  At  the  same  time,  although  it  is  the  duty  of  a  trustee 
to  give  all  his  beneficiaries,  on  demand,  information  with  respect  to  the 
mode  in  which  the  trust  fund  has  been  dealt  with,  and  where  it  is,  yet,  in 
the  words  of  Lord  Justice  Lindley  (n),  "  it  is  no  part  of  the  duty  of  a 
trustee  to  tell  his  cestui  que  trust  what  incumbrances  the  latter  has 
created,  nor  which  of  his  Incumbrancers  have  given  notice  of  their 
respective  charges.  It  is  no  part  of  the  duty  of  a  trustee  to  assist  his 
cestui  que  trust  in  selling  or  mortgaging  his  beneficial  Interest,  and  in 
squandering  or  anticipating  his  fortune;  and  it  is  clear  that  a  person 
who  proposes  to  buy  or  lend  money  on  it,  has  no  greater  rights  than  the 
cestui  que  trust  himself.  There  is  no  trust  or  other  relation  between  a 
trustee  and  a  stranger  about  to  deal  with  a  cestui  que  trust,  and  although 
probably  such  a  person,  in  making  inquiries,  may  be  regarded  as  author- 
ized by  the  cestui  que  trust  to  make  them,  this  view  of  the  stranger's 
position  will  not  give  him  a  right  to  the  Information  which  the  cestui  que 
trust  himself  is  not  entitled  to  demand.  The  trustee  is  therefore,  in  my 
opinion,  under  no  obligation  to  answer  such  an  Inquiry." 

i.  Expensive  information. — As  above  stated,  a  beneficiary  is  entitled* 
either  personally  or  by  his  solicitor,  to  inspect  the  trust  accounts  and 
documents,  but  If  he  requires  a  copy  of  an  account  or  document  he  must 
pay  the  necessary  expense  himself;  for  it  is  not  fair  that  it  should  be 
saddled  on  the  trust  estate,  nor  of  course  can  the  trustee  be  expected  to 
incur  the  expense  personally  (p) .  On  the  same  ground,  where  a  benefi- 
ciary demands  information  as  to  his  rights  under  the  settlement  which 
cannot  be  furnished  by  the  trustee  without  the  assistance  of  a  solicitor* 
the  trustee  is  not  bound  to  incur  that  expense  (or  if  he  be  himself  a 
solicitor  with  power  to  charge,  he  is  not  bound  to  incur  the  loss  of  time)* 
unless  the  beneficiary  is  willing  to  pay  the  costs  of  complying  with  his 
requisition  (p). 

(m)  Per  Ohltty,  J.,  in  Be  TOlott,  Lee  v.  WiUon,  (1898)  1  Oh.  at  p.  88. 

(«)  Low  v.  Bouverie,  (1891)  3  Ch.  at  p.  99. 

(o)  Ottley  t.  Gilby,  8  B.  602. 

(p)  lie  Botworth,  Martin  v.  Lambe,  56  L.  J.,  Ch.  433 


CHAPTER  IV. 
The  Powers  of  the  Trustee  (a). 

Abt.  49.  General  Powers  of  Trustees. 
"    60.  Power  of  Trustees  in  relation  to  the  conduct  of  Sales. 
"    61.  Power  of  Trustees  to  give  Receipts. 
"    62.  Power  of  Trustees  to  compound  and  settle  Disputes. 
"    68.  Power  of  Trustees  to  allow  Maintenance  to  Infants. 
"    64.  Power  of  Trustees  to  pay  to  Attorney  appointed  by  Benefi- 
ciary. 
"    66.  Suspension  of  the  Trustees9  Powers  by  Administration  Action. 


Article  49. 

General  Powers  of  Trustees. 

General  Powers  of  Trustees. —  (1)  A  trustee  may 
exercise  such  power  and  discretion  as  may  be  expressly 
confided  to  him  by  the  settlement,  so  long  as  he  exercises 
it  bon&  fide,  and  not  for  the  purpose  of  benefiting  one  of 
the  beneficiaries  at  the  expense  of  the  others  (a).1 

(a)  I  have  excluded  from  this  chapter  any  exposition  of,  or  reference  to,  the 
powers  of  managing  infanta'  estates  conferred  by  sect.  42  of  the  Conveyancing 
And  Law  of  Property  Act,  1881,  and  also  the  powers  conferred  by  the  Settled  Land 
Act  on  "  trustees  for  purposes  of  that  Act,"  because  the  trustees  referred  to  In 
those  enactments  are  not  ordinary  trustees,  but  rather  moral  police  officers,  or 
.guardians,  or  mere  donees  of  powers. 

(a)  Qiibome  ▼.  GUborne,2  App.  Ca.800;  Austin  v.  Auttin,iC.  D.  288;  Tabor  v. 
Brooke,  10  0.  D.  278;  Be  Blake*  Jones  v.  Blake,  29  0.  D.  918 ;  Ld\  Gainsborough  v.  Wat- 
combe  Terra  CoUa  Co,,  84  L.  J.,  Oh.  991. 


1  General  authority  of  the  trustee — Express.— Where  the  authority 
is  expressly  confided,  the  consent  of  the  beneficiary  is  not  necessary  to 
the  validity  of  the  trustee's  acts.  Bendheim  ».  Morrow,  78-Hun,  90;  25 
N.  T.  Supp.  900. 

(335) 
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(2)  In  addition  to  the  power  expressly  given  to  him  by 
the  settlement,  and  subject  to  any  restrictions  contained 
therein,  and  to  the  provisions  of  any  statute  requiring  the 
consent  of  the  court  to  any  act,  a  trustee  may,  without 
application  to  the  court,  do  such  of  the  following  acts  as 
the  court  would  sanction  if  applied  to  (ft),  viz.,1 

a.  Acts  which  are  reasonable  and  proper  for  the 
realization,  protection  or  benefit  of  the  trust  property 
(c) ;  and 

/?.  Acts  which  are  reasonable  and  proper  for  the  pro- 
tection, safety,  support  or  reputation  of  a  beneficiary  who 
is  incapable  of  taking  care  of  himself  (d). 

(6)  Lee  v.  Brown,  4  V.  868;  Inwood  T.  Twyne,  2  Ed.  168;  Seagram  ▼.  Knight,  2  Ch. 
A  pp.  630;  Brown  v.  Smith,  W.  N.  1878,  p.  20*2. 

(c)  Ward  v.  Ward,  2  11.  L.  G.  784 ;  Waldo  v.  Waldo,  7  81  m.  261 ;  Bright  v.  /forth,  2 
P.  H.  220;  Bowes  v.  E.  L.  Water  Co.,  Jac  324. 

(<*)  Sisson  v.  Shaw,  9  V.  288;  Maberly  T.  Turton,  14  V.  499;  Gotham  v.  Wett,  1  B. 


1  General  authority  of  trustees  —  Not  expressed. —  In  general  a 
trustee  has  authority,  without  application  to  the  court,  to  do  such  acts 
and  incur  such  necessary  expenses,  as  the  court  itself,  upon  application, 
would  sanction.  Hutton  v.  Weems,  12  Gill.  &  J.  83.  On  the  other  hand, 
a  trustee  in  bis  accounts  with  the  trust  estate  cannot  credit  himself  with 
disbursements,  which  are  of  such  a  character  that  the  court  would,  upon 
application,  refused  to  have  authorized  them.  Haydel  v.  Hurk,  5  Mo. 
App.  267.  But  while  a  trustee  may  not  exceed  his  powers,  yet  under  cir- 
cumstances an  act  in  excess  of  the  trustee's  powers,  may,  when  once  done, 
receive  the  seal  of  the  court's  approval.  Thus,  although,  as  a  general 
rule,  a  trustee  has  no  power  to  compromise  a  debt  on  behalf  of  the  cestui 
que  trust,  yet,  if  the  compromise  if  previously  applied  for  would  have 
been  permitted  by  the  court,  it  may  be  sustained  without  such  application. 
Bacot  v.  Heyward,  6  8.  C.  445;  Pool  v.  Dial,  10  8.  C.  440.  The  rule  of 
*  sanctioning  acts  of  the  trustees  upon  the  theory  of  res  acta  is,  however, 
to  be  applied  with  some  caution.  There  Is  danger  in  the  too  liberal 
administration  of  a  rule,  likely  to  lead  trustees  into  the  practice  of  dis- 
counting the  action  of  the  court.  In  Hester  v.  Wilkinson,  6  Humph.  215, 
which  is  in  point  on  this  consideration,  a  trustee  of  property  for  the 
support  of  the  settlor's  wife  and  children  who  sold  the  corpus  thereof  to 
pay  debts  incurred  for  necessaries  for  the  settlor's  family,  was  held  liable 
on  a  bill  for  accounting  for  having  thus  without  application  to  the  court 
impaired  the  capital  of  the  trust  estate.  Yet,  in  that  case,  the  authority 
to  sell  would  have  undoubtedly  been  given  upon  application. 
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Provided,  that  such  acts  do  not  benefit  one  beneficiary 
at  the  expense  of  another  (e),  and  do  not  interfere  with 
any  legal  beneficial  interest.1 

881 ;  Ex  parte  Green,  1J.AW.  268;  Be  Howorth,  8  Oh.  App.  416;  De  WUSe  V.  PmUm> 
14  Bq.  261 ;  Swtmnock  v.  De  Crispe,  Free.  78. 

(«)  Seagram  v,  Knight,  supra;  Lee  v.  Brown,  supra;  JToorf  v.  PatteMn,  10  B.  044. 

1  General  authority  of  trustee — Proviso* — The  exercise  of  the 
legitimate  general  authority  of  the  trustee  Is  subject  to  the  limitations 
stated  In  the  text,  to  which  may  be  added  the  farther  restriction  that  the 
general  authority  must  not  be  exercised  by  the  trustee  for  his  own 
personal  benefit.  See  article  47,  ante,  for  a  discussion  of  this  latter 
consideration. 

As  to  the  first  limitation,  i.  e.,  that  the  general  authority  of  the  trus- 
tee does  not  extend  to  the  prejudice  of  one  beneficiary  in  favor  of 
another,  this  appears  merely  another  statement  of  the  recognised  rule 
which  requires  from  the  trustee  impartiality  as  between  beneficiaries. 
The  question  in  most  cases  arises  concerning  acts  affecting  beneficiaries 
who  are  respectively  tenant  for  life  and  remainder-man  of  the  trust 
estate — such  as  the  costs  of  repairs  and  improvements — whether 
chargeable  to  life  estate  or  remainder  in  trust;  or  upon  Investments, 
whether  profits  are  to  be  considered  capital  or  income.  A  discussion  of 
these  questions  will  be  found  in  article  86,  ante. 

The  remaining  limitation  concerns  acts  interfering  with  a  legal  inter- 
est. In  Thnrston  v.  Thurston,  6  B.  I.  296,  an  equitable  estate  for  life 
was  devised  to  A.  with  a  legal  remainder  in  fee  to  the  heirs  of  his  body. 
It  was  held  that  the  necessary  repairs  were  a  charge  upon  the  equitable 
estate  during  its  continuance,  to  be  paid  for  out  of  the  income  but  that 
the  interest  of  the  minor  children  —  the  heirs  of  A. — in  a  part  of  the 
property,  could  not  be  sold  for  the  purpose  of  making  the  repairs  — 
(however  much  it  might  be  to  their  interest),  since  the  trust  did  not 
extend  to  their  estate.  The  case  is  a  strong  illustration  of  the  principle 
of  non-interference  with  legal  estates,  for  aside  from  this  every  consid- 
eration stood  in  favor  of  the  authority  to  sell  for  which  the  trustee 
asked  leave  of  the  court,  as  the  property  was  going  to  decay  and  the 
proposed  action  would  have  redounded  to  the  benefit  of  the  holders  of 
the  legal  estate  who  were  the  children  of  the  tenant  of  the  equitable 
estate  for  life.  An  application  of  the  same  principle  is  found  in  Ber- 
gengrcn  v.  Aldrich,  139  Mass.  259,  where  it  is  held  that  a  trustee  of  an 
equitable  estate  for  the  life  of  A.  to  convey  the  same  to  the  children  of 
A.  on  A.'s  death,  cannot  by  a  lease  executed  during  the  life  of  A.  for  a 
term  of  years,  with  an  agreement  for  renewal,  bind  the  remainder  men. 
And  this  although  [the  trustee  had  a  power  of  sale  given  him  by  the 
settlement. 

22 


338  THE  POWERS  OF  THE  TRUSTEE. 


Illustrations. 

1.  Discretionary  powers. —  The  leading  case  of  OUborne  v.  Oisboms 
(  f)  18  the  best  example  of  the  right  of  trustees  to  exercise  a  discretion 
expressly  given  to  them  by  the  settlement.1    There  a  testator  devised  his 

(/)  %  App.  Ca.  800;  and  see  also  Cottabadie  v.  Cottabadie,  6  Ha.  410. 


*  Discretionary  powers.—  The  subject  of  discretionary  powers  is 
farther  illustrated  In  this  article.  In  reference  to  the  case  of  Glsborne 
i7.  Glsborne,  cited  above,  attention  may  be  called  to  the  cases  of  Holden 
v.  Strong,  116  N.  Y.  471;  and  Hills  t>.  Putnam,  152  Mass.  123;  25  N.  E. 
Rep.  40;  decided  upon  a  closely  related  state  of  facts.  In  Holden  v. 
Strong,  a  trust  fund  was  created  for  the  benefit  of  A.,  the  trustee  being 
empowered  to  use  as  much  of  the  principal  or  Income  as  should,  "  In  the 
judgment  and  discretion  "  of  the  trustee,  be  necessary  for  the  proper 
care  and  maintenance  of  A.  In  laying  down  rules  for  the  future  guidance 
of  the  trustee,  the  court,  in  that  case,  said:  "  We  do  not  understand  that 
in  order  to  receive  the  benefits  of  the  provisions  of  the  will,  It  is  neces- 
sary for  him  (the  beneficiary)  to  remain  in  idleness,  and  refrain  from  all 
personal  exertion,  neither  does  the  fact  that  he  Is  frugal  and  saving 
and  has  accumulated  a  fund  which  he  has  deposited  In  bank,  deprive 
him  of  the  right  to  support  provided  for  him.'9  Although  the  case 
was  on  an  action  to  procure  the  judicial  construction  of  the  will  and 
the  decision  is  in  the  nature  of  instructions  to  trustee,  yet  it  is  a  fair 
inference  from  the  court's  declaration  that  the  beneficiary  was  entitled 
to  the  support  and  that  the  trustee's  discretion  would  not  have  availed  him 
in  the  event  of  refusal,  and  In  so  far  the  case  seems  to  run  counter  to  the 
ruling  In  Glsborne  v.  Glsborne.  Hill  a.  Strong  was  followed  in  Riley's 
Estate,  24  N.  T.  8 app.  809.  In  Hill  v.  Putnam,  referred  to  above,  which 
arose  also  on  a  prayer  by  trustees  for  instructions,  trustees  were  author- 
ized to  "  expend  liberally  from  the  Income,  and  principal,  if  necessary, 
whatever  may  be  necessary,  for  his  (the  beneficiary's)  comfort "  etc 
It  was  held  held  within  the  discretionary  powers  confided  to  make  pay- 
ments for  the  benefit  of  the  beneficiary,  although  he  had  ample  funds  of 
his  own.  Of  course,  it  Is  conceivable  that  a  settlor  should  Intend  a  pro- 
vision to  be  beneficial  during  the  beneficiary's  periods  ofjwant  and  distress, 
to  be  suspended  daring  seasons  of  continued  or  Intermittent  prosperity. 
But  considering  the  motives  which  usually  prompt  a  settlor  in  making 
provisions  for  support,  the  presumption,  It  is  submitted,  ought  to  be 
against  this  interpretation  unless  it  is  plainly  established.  Certainly  the 
cases  just  cited  appear  to  have  the  advantage  of  the  decision  in  Glsborne 
v.  Glsborne  In  leaving  less  to  the  caprice  of  the  trustee,  and  approaching 
more  nearly  to  the  probable  motives  of  the  settlor  in  making  the  settle- 
ment. 
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Teal  and  personal  estate  to  trustees  upon  various  trusts,  one  of  which 
was,  that  "my  said  trustees.  In  their  discretion  and  of  their  uncontrol- 
lable authority,  pay  and  apply  the  whole,  or  such  portion  only,  of  the 
annual  Income  of  my  real  and  personal  estate  as  they  shall  think  expedi- 
ent, to  and  for  the  clothing,  board,  etc,  and  for  the  personal  and  pecu- 
liar  benefit  and  comfort,  of  my  dear  wife."  The  wife  also  had  property 
of  her  own,  and  was  a  lunatic,  and  one  of  the  trustees  was  the  residuary 
legatee  under  the  testator's  will.  Under  these  circumstances,  the 
trustees,  bona  fide  (as  the  court  found) ,  refused  to  permit  the  whole  In- 
come of  the  trust  fund  to  be  applied  for  the  wife's  support  in  the  asylum, 
and  proposed  to  allow  only  so  much  for  that  purpose  as  would  be  suffi- 
cient, after  taking  into  account  the  income  of  the  wife's  own  property. 
The  House  of  Lords,  on  these  facts,  held,  that  the  trustees  had  an  abso- 
lute discretion  In  the  application  of  the  fund,  and  that  so  long  as  they 
exercised  that  discretion  bona  fide,  the  court  could  not  Interfere  with 
them ;  although  If  no  such  discretion  had  existed,  the  court  would  have 
ordered  the  trust  fund  to  have  been  applied  primarily  in  the  support  of 
the  lunatic.1 


1  Discretionary  powers. —  In  general  the  court  will  not  interfere  with 
the  exercise,  in  good  faith,  of  a  trustee's  discretion.  But  whenever  that 
discretion  has  been  abused,  or  there  is  evidence  of  mala  fides  in  its  exer- 
cise, then  the  court  will  control  the  action  of  the  trustees.  Colton  v. 
Oolton,  8  Sup.  Ct.  Rep.  1164;  Cromle  v.  Bull,  81  Ky.  646;  Leavitt  v. 
Beirne,  21  Conn.  8;  Smith  v.  Wlldman,  87  Conn.  884;  Dexter  v.  Evans,  68 
Conn.  58;  Read  o.  Patterson,  44  N.  J.  Eq.  211;  14  Atl.  Rep.  490;  8tory  v. 
Palmer,  46  N.  J.  Eq.  1;  Read  v.  Patterson,  47  N.  J.  Eq.  595;  Mason  v. 
Jones,  8  Edw.  Ch.  524;  Wormley  t;.  Worm  ley,  8  Wheat.  421;  Albright 
v.  Albright,  91  N.  C.  220.  Thus  where  a  trust  authorizes  the  division  of 
an  estate  among  beneficiaries,  "  If  In  the  opinion  of  the  trustees,  it  will 
be  for  the  benefit  and  advantage  of  my  estate,  and  for  the  judicious  Inter- 
est of  my  said  children,"  the  honest  and  judicious  opinion  of  the  trustees 
was  held  the  only  test  as  to  the  propriety  of  a  division."  Catherwood's  Ap- 
peal, 52  Pa.  St.  154.  Thus  also,  where  a  trust  Is  created  to  apply  the 
Income  to  the  use  of  A.  for  life,  with  remainder  over,  with  power  in  the 
trustees  to  use  any  part  of  the  principal  for  A.'s  support,  as  they  might 
think  necessary  t  the  trustees  will  not  be  compelled  to  apply  the  principal 
for  that  purpose  in  the  absence  of  proof  of  abuse  of  discretion.  Ban- 
ning v.  Gunn,  4  Den.  387.  The  same  ruling  was  held  in  Merrit  v.  Cortles, 
71  Hun,  612;  24  N.  Y.  Supp.  561,  where  the  trustees  were  authorized  to 
pay  the  principal  whenever  they  should  upon  exercise  of  careful  judg- 
ment and  discretion  conclude  It  could  be  safely  done  In  view  of  the  best 
Interests  of  the  beneficiary  and  of  his  family.  A  similar  discretion  was 
reposed  in  Bacon  v.  Bacon,  55  Vt.  243,  In  a  trustee  who  was  directed  to 
pay  over  the  principal  of  the  trust  f  and  to  the  beneficiary  '  whenever  he 
should  deem  him  worthy  of  it.'    In  that  case  the  court  In  pursuance  of 
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2.  80,  again,  in  Tabor  v.  Brooks  (0),  the  trustees  of  a  marriage  set- 
tlement had  power  to  apply  the  income  of  the  settled  fund  for  the  benefit 
of  the  husband  and  wife  and  their  children,  as  they  should  "  in  their  un- 
controlled and  irresponsible  discretion  think  proper."    The  husband 


(g)  10  C.  D.  278;  and  see  also  Re  Lofthvue*,  29  O.  D.  921;  and  Re  Courtier,  CdUm 
V.  Courtier.  84  C.  D.  186. 


^  the  general  doctrine  refused  to  interfere  with  the  trustee  and  compel  a 
surrender  of  the  trust.  In  Seliew's  Appeal,  86  Conn.  186,  a  settlor 
directed  a  trustee  to  pay  rents  and  profits  to  A.  until  she  attained  the 
age  of  25,  and  to  convey  the  estate  to  her  absolutely  then,  or  at  any  time 
before,  in  his  discretion.  There  was  a  remainder  over  in  case  of  A.'s 
death  before  the  conveyance.  It  was  held  that  under  the  discretion  con- 
ferred on  him,  the  trustee  might  deliver  to  A.  before  reaching  25  years,, 
such  part  of  the  property  as  he  thought  best. 

The  case  of  National  Exchange  Bank  v.  Sutton,  147  Mass.  181 ;  16  N.  E. 
Rep.  759,  affords  a  fair  Illustration  of  the  latitude  given  a  trustee  in  the 
exercise  of  discretionary  powers  confided  to  him.  There,  the  trustee 
held,  by  conveyance  from  A.,  property  in  trust  for  the  payment  of  A.'s 
debts,  but  the  time  and  manner  of  the  sale  of  A.'s  property  (necessary  to 
carry  into  effect  the  purpose  of  the  trust)  as  well  as  the  manner  of  ap- 
plication of  the  proceeds  toward  the  payment  of  A.'s  debts,  were  left  to 
the  trustee's  discretion.  The  court  held  that  no  trust  for  the  benefit 
of  all  the  creditors  was  created  by  the  conveyance,  and  that  as  the 
trust  left  the  manner  of  payment  to  the  discretion  of  the  trustee,  A.'s 
general  creditors  could  not  enforce  a  pro  rata  distribution  of  the  pro- 
ceeds of  sale.  It  may  be  remarked  in  this  connection,  that  a  trust  of 
this  character  would,  by  statute  in  many  States,  Inure  to  the  benefit  of 
general  creditors. 

The  trustee  cannot  exercise  discretion  in  one  direction  and  refuse  to- 
exercise  it  in  another  when  such  a  course  of  action  is  both  unjust  and 
incongruous.  Thus  a  trustee  with  discretionary  power  to  sell  and  con- 
vey, must  convey  on  payment  of  the  purchase  price  in  pursuance  of  the 
sale.    Williams  v.  Moliere  (Vt.),  15  Atl.  Rep.  192. 

The  case  of  Mason  v.  Jones,  2  Barb.  229,  suggests  that  a  discretion 
may  be  Imposed  by  law  on  a  trustee  under  circumstances  though  none  is 
conferred  by  the  settlement.  "  For  though,"  as  it  is  such  in  that  case,, 
"  the  terms  of  the  trust  contain  an  unqualified  direction  to  '  pay  over ' 
money  to  the  beneficiary,  yet  the  trustee  is  to  exercise  a  discretion  on 
that  subject,  and  he  Is  not  to  place  money  or  whatever  else  he  may 
furnish,  directly  into  the  hands  of  a  beneficiary,  who  from  his  mental 
or  moral  condition,  is  Incapable  of  using  it  beneficially  himself.  Such  a 
proceeding  will  be  accounted  a  breach  of  duty  on  the  part  of  the  trustee, 
rather  than  a  compliance  with  the  terms  of  the  trust."  See  also  Gott  v. 
Cook,  7  Paige,  at  page  888. 
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and  wile  subsequently  separated,  and  the  trustees,  taking  the  view  (bona 
fide)  thai  the  husband  was  In  the  right,  paid  the  whole  of  the  Income  to 
him.  On  these  tacts,  Malins,  V.-C,  while  expressing  an  opinion  that 
the  trustees  were  not  acting  judiciously,  declined  to  interfere  with  their 
discretion,  there  being  no  proof  of  mala  fides.  It  would  seem,  however, 
from  the  Judgment  of  the  Vice-Chancellor,  that  in  his  opinion  where  the 
word  M  uncontrolled  "  (or  Its  equivalent)  Is  omitted,  the  court  would 
control  a  capricious  exercise  of  the  trustees9  authority.  But  perhaps 
this  distinction  may  be  respectfully  doubted.1 

8.  Discretion  sometimes  limited  to  time  and  manner.— The  prac- 
titioner must,  however,  carefully  scrutinize  the  words  conferring  the 
authority  and  discretion,  and  must  not  assume  that  a  discretion  as  to 
the  mode  of  applying  a  fund  for  a  person's  benefit,  gives  trustees  a  dis- 
cretion as  to  how  much  of  the  fund  is  to  be  so  applied.  Thus,  in  Be 
Weaver  (h)  the  trustees  were  directed  to  pay  the  Income  of  the  trust 
property,  at  each  time  and  in  such  manner  as  the  trustees  should  think 
fit,  towards  the  maintenance  of  a  lunatic  during  her  life,  with  power  to 
invest  any  surplus,  not  required  for  the  purpose,  as  capital.  The  Court 
of  Appeal  held,  however,  that  the  trustees  had  no  such  discretion  as 
would  oust  the  jurisdiction  of  the  court  to  apply  the  whole  of  the  income 
for  the  lunatic's  maintenance  in  exoneration  of  her  own  property. 
Jessel,  M.  R.,  In  delivering  judgment,  said :  "  In  Gisbome  v.  Oiebome 
there  was  a  power  to  apply  the  whole  or  such  portion  of  the  Income  as 
they  might  think  fit.    In  the  present  case  the  trustees  have  only  a  dls- 

(*)  21 0.  D.  615. 

1  Discretionary  power. —  A  question  of  the  trustee's  discretion  arose 
in  Ireland  v.  Ireland,  84  N.  Y.  821,  upon  a  state  of  facts  somewhat 
similar  to  that  above. 

In  that  case  the  settlor  left  property  by  will  to  A.  In  trust  to  apply 
the  income  to  the  use  and  for  the  maintenance  of  A.  and  his  family,  which 
consisted  of  A.  with  his  wife  and  son.  The  son  thereafter  became 
estranged  from  his  father  and  maintained  a  separate  household,  though 
It  did  not  appear  that  A.  had  refused  to  permit  him  to  remain  a  member 
of  his  household.  On  the  application  of  A.'s  son  to  compel  the  trustee 
to  account  to  him  for  an  absolute  one-third  of  the  rents  and  profits  it 
was  held  that  the  trustee  had  a  discretion  but  not  an  "  uncontrolled  dis- 
cretion "  in  the  matter  of  the  application  of  the  Income  to  the  support  of 
A.  and  his  family.  That  the  trustee's  action  In  paying  over  the  whole 
rents  and  profits  to  A.  would  not  be  interfered  with  so  far  as  it  touched 
payments  made  prior  to  the  Institution  of  demand  by  suit  on  the  part  of 
A.'s  son,  but  that  as  to  payments  made  and  to  be  made  after  commence- 
ment of  that  suit,  the  trustee's  discretion  would  be  controlled  to  the 
extent  of  requiring  the  application  of  one-third  of  the  rents  and  profits 
to  the  support  of  A.'s  son. 
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cretion  as  to  the  time  and  manner  of  the  application."  So,  too,  where 
absolute  discretion  has  been  given  to  trustees  to  do  a  particular  act  (ex, 
{jr.,  to  sell  the  trust  property),  the  court  cannot  compel  them  to  exercise 
the  power;  but  if  they  do  exercise  it,  the  court  will  see  that  they  do  not 
exercise  it  improperly  or  unreasonably  (i).1 

4.  Power  in  the  nature  of  trusts. —  A  careful  distinction  must  also 
be  made  between  discretionary  powers  and  powers  coupled  with  a  duty. 
Where  a  power  is  merely  part  of  the  machinery  provided  by  the  settlor 
for  effectually  executing  a  general  trust  of  management,  then,  even 
although  discretionary  in  form,  its  exercise  will  be  enforced  by  the  court 
In  cases  where  the  non-exercise  of  the  power  would  paralyse  the  entire 
management  0').  For  instance,  where  a  testator  devises  divers  real 
estates  to  trustees,  in  trust  to  manage  them  during  the  minority  of  an 
Infant,  with  power  to  lease  in  their  discretion,  the  trustees  will  not  be 
allowed  to  decline  to  exercise  the  power  of  letting.  For,  as  Bowen, 
L.  J.,  said  in  Be  Courtier,  Coles  v.  Courtier  (£),  "  one  can  understand 
that,  where  the  machinery  for  management  of  the  estates  is  given  to  the 
trustees,  and  the  court  undertakes  to  enforce  t  le  trusts  for  management, 
it  is  right  for  it  to  compel  the  trustees  to  utilize  the  machinery  entrusted 
to  them."  In  fact,  the  court  looks  at  the  substance  rather  than  the 
form;  and  where  what  appears  to  be  a  mere  discretionary  power  is,  in 
reality,  part  of  a  trust  for  management,  the  court  will  make  the  language 
bend  to  the  Implied  intention,  and  order  the  trustees  to  exercise  the 
power.8 

(I)  Tempest  v.  Lord  Camay*,  21  O.  D.  571;  Marq.  of  Camden  v.  Murray,  16  O.  D. 
161 ;  Be  Blake,  Jones  v.  Slake,  29  0.  D.  913;  Be  Courtier,  Coles  v.  Courtier,  supra;  and 
Re  Burrage,  Burrage  v.  Bumingham,  62  L.  T.  752. 

(J)  Tempest  v.  Lord  Camoys,  21  0.  D.  576,  note ;  Mckissonv.  CockhiU,  3  D.  &  8.  622* 

(*)  84  0.  D.  136. 

1  Discretion  sometimes  limited. —  In  Catherwood's  Appeal,  52  Pa* 
St.  164,  the  residuary  estate  was  devised  to  trustees  with  the  provision 
that  "  if  at  any  time  in  the  opinion  of  my  trustees  it  will  be  to  the 
benefit  and  advantage  of  my  estate  and  for  the  Interest  of  my 
said  children  that  the  said  estate  be  divided  among  my  said  children, 
I  authorize  the  same  to  be  made  so  that  the  share  of  each  may  be  set  out 
In  severalty."  Held  that  the  trustees  had  no  power  to  make  the  parti- 
tion but  only  to  determine  its  advisability. 

1  Powers  in  the  nature  of  trusts. — In  Colton  v.  Colton,  8  Sup.  Ct.  Rep . 
1164,  a  devisee  was  charged  by  the  testator  with  the  duty  of  making  such 
provision  for  the  mother  and  sister  of  testator,  as  should  be  best  in  the 
judgment  of  said  devisee.  It  was  urged  that  the  trust  thus  sought  to  be 
established  by  the  will  was  incapable  of  execution  because  it  involved 
the  exercise  of  discretionary  power  on  the  part  of  the  trustee  which  a  court 
of  equity  had  no  right  to  control.  Matthew,  J.,  on  this  point  remarked : 
"  It  is  quite  true  that  where  the  manner  of  executing  a  trust  is  left  to 
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5.  Implied  discretionary  powers.— With  regard  to  the  principles 
enunciated  in  sub-clause  (2)  (in  relation  to  the  unexpressed  authority 
of  a  trustee),  the  case  of  Ward  v.  Ward  (I)  may  be  cited.  There,  by  the 
immediate  realization  of  the  trust  property,  the  trustee  would  have 
ruined  one  beneficiary  from  whom  a  large  debt  was  due  to  the  trust 
estate  and  would  have  very  seriously  prejudiced  others.  Instead  of 
doing  so,  the  trustee  made  an  arrangement  with  the  debtor  for  payment 
of  the  money  by  installments;  and  it  was  held  that  he  was  justified  in 
having  taken  that  course,  because  he  had  exercised  a  sound  discretion, 
and  such  as  the  court  would  have  approved.  But  no  practitioner  should 
venture  to  advise  a  trustee  to  take  upon  himself  the  risk  of  adopting 
such  a  course.  In  all  such  cases  a  trustee  should  apply  for  the  sanction 
of  the  court,  under  the  provisions  of  Ord.  LV.  r.  3.1 

(*)  SH.LO.  784. 

the  discretion  of  trustees,  and  they  are  willing  to  act,  and  there  is  no 
mala  fides,  the  court  will  not  ordinarily  control  their  discretion  as  to  the 
way  in  which  they  exercise  the  power,  so  that  if  a  fund  be  applicable  to 
the  maintenance  of  children  at  the  discretion  of  trustees,  the  court  will 
not  take  upon  itself  in  the  first  instance  to  regulate  the  maintenance,  but 
will  leave  it  to  the  trustees.  But  the  court  will  interfere,  wherever  the 
exercise  of  the  discretion  by  the  trustee  is  infected  with  fraud  or  mis- 
behavior or  they  decline  the  duty  of  exercising  the  discretion."  The 
general  rule  is  well  expressed  in  Read  v.  Patterson,  44  N.  J.  Eq.  211 ;  14 
Atl.  Rep.  490,  where  it  is  said  that  "  where  a  power  is  coupled  with  a 
duty,  the  court  will  enforce  a  proper  and  timely  exercise  of  the  power." 

In  the  case  of  Osborne  v.  Gordon,  86  Wis.  92;  56  N.  W.  Rep.  884,  the 
question  involved  was  presented  by  a  testamentary  trust  to  pay  over  to 
A.  any  portion  of  the  principal  of  the  said  trust  fund  as  shall  seem  to 
him  (the  trustee)  proper,  for  her  support  and  comfort."  Construing 
this  provision  the  court,  per  Orton,  J.,  remarked:  "This  is  an  express 
trust  and  a  mixed  trust  and  power,  or  a  trust  power;  the  power  is 
imperative  and  Imposes  a  duty  on  the  donee  or  grantee,  the  performance 
of  which  may  be  compelled  by  action  for  the  benefit  of  the  party  inter- 
ested, and  not  a  power  made  expressly  to  depend  on  the  will  of  the 
grantee  whether  it  shall  be  executed  or  not  *  *  *  It  makes  no  differ- 
ence with  such  a  trust  power  if  the  mode  and  details  of  its  execution 
are  left  to  the  discretion  or  judgment  of  the  trustee." 

From  the  application  of  these  rules  it  follows  that  though  the  amount 
of  payment  to  be  made  by  a  trustee  to  a  beneficiary  be  left  to  the 
trustees'  discretion,  yet  this  discretion  will  not  bear  out  the  trustee  in 
refusing  to  make  any  payments  whatever.  Collins  v.  Serverson,  2  Del. 
Ch.  824;  Aldrich  v.  Aldrich,  12  R.  1. 141 ;  Bacon  v.  Bacon,  55  Vt.  248. 

1  Implied  discretionary  powers  —  Implied  from  special  powers. — 
Aside  from  the  general  implied  powers  of  a  trustee,  it  often  becomes 
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6.  Power   to    do  all  naooaeary  acts   for  protecting   the  trust 
property. —  So,  again,  as  was  said  by  Lord  Cottenham  In  Bright  v. 

important  to  determine  what  powers  are  to  be  implied  from  those  specifi- 
cally granted.    This  is  purely  a  question  of  arriving  at  the  intent  of  the 
settlor  as  expressed  in  the  settlement,  and  depends  so  largely  upon  the 
language  employed  and  the  surrounding  circumstances  that  no  general 
rule  can  be  given  but  merely  instances  cited  in  illustration.    As  to  real 
estate,  where  the  trustee  is  empowered  to  exercise  acts  of  ownership, 
control  and  management  of  a  farm  he  may  cultivate  it  by  labor  Instead 
of  renting  it  out.    Dennis  v.  Dennis,  15  Md.  73.    And  may  also  purchase 
stock  to   keep  it  up.    Mayfleld  v.  Kilgor,  81  Md.  241.    Where  there 
is   a  power  to   repair  and  improve,  a  mortgage  for  that  purpose  is 
authorized.    Wetmore  v.  Hols  man,  14  Abb.  Pr.  811;  28  How.  Pr.  202. 
A  trustee  with   power   to  sell,  mortgage   and   reinvest,  may  buy  in 
an  outstanding  cloud  on   the   title.    Chaffln   v.  Hull,  49   Fed.  Rep. 
524;    54  Fed    Rep.     437.    But  a  power   to   sell   does   not   imply   a 
power  to  exchange.    Ringgold  v.  Ringgold,  1  Har.  &  G.  11.    Nor  will 
a  power  to  sell  be  Implied  from  a  trust  to  pay  settlor's  debts   how- 
ever urgent   the    necessity.    Mundy  v.  Vawter,  8  Gratt.518;    Hester 
v.  Wilkinson,   6   Humph.  215.    But  such  a  trustee  may  lease.    In  re 
Odell'8  Estate,  4  N.  T.  Supp.  463;  Newcomb  v.  Ketteltas,  19  Barb.  608; 
Hedges  v.  Rlcker,  5  Johns.  Ch.  163.    A  general  trustee  cannot  create 
a  Hen  on  the  crop  for  crop  supplies.  Taylor  v.  Clark,  56  Ga.  809.   Neither 
can   a  power  to  charge  the  estate  be  Implied  under  a  power  to  sell, 
exchange,  possess  and  control.    Hewitt  v.  Phelps,  105  U.  S.  898.    The 
general  tendency  Is  to  construe  rather  strictly  against  implied  powers 
when  not  necessary  for  the  purpose  of  the  trust  or  apparent  on  the  face 
of  the  settlement.    Thus  under  a  power  to  sell,  the  trustee  cannot  exe- 
cute a  deed  of  gift.    De  Everett  v.  Texas  M.  R.  Co.,  67  Tex.  480;  8  S. 
W.  Rep.  678. 

As  to  personal  property,  there  is  under  every  general  trust,  an  implied 
power  to  sell  perishable  property  and  convert  transient  securities  into 
cash.  Cairns  v.  Chambert,  9  Paige,  168;  Healey  v.  Toppan,  45  N.  H* 
243;  Mason  v.  Bank  of  Commerce,  90  Mo.  452;  8  S.  W.  Rep.  206. 

Apart  from  this,  implied  powers  derived  from  those  specially  granted 
must  be  consonant  with  the  intent  of  the  settlor  and  must  be  clearly 
established.  Thus  a  trustee  to  sell  slaves  cannot  apprentice  them  to  a 
trade.  Sparser  v.  Kearney,  2  Jones  Eq.  481.  Nor  does  a  trustee 
empowered  to  sell  and  reimburse  A.  have  power  to  execute  notes  or  bor- 
row money  for  that  purpose.  Storrs  v.  Fields,  46  N.  Y.  Superior 
Ct.  498. 

A  trustee  to  pay  debts  may  compromise  a  claim.  Allen  v.  Randolph, 
4  Johns.  Ch.  693;  Meacham  v.  Stearns,  9  Paige,  898.  A  trustee  to  carry  on 
a  business  with  large  discretionary  power  conferred  has  power  to  incur 
debts  on  behalf  of  the  estate.    Wooddrop  v.  Weed,  154  Pa.  St  807 ;  26 
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North  (at),  "  Every  trustee  Is  entitled  to  be  allowed  the  reasonable  and 
proper  expenses  incurred  in  protecting  property  committed  to  bis  care. 
Bnt  if  they  have  a  right  to  protect  property  from  Immediate  and  direct 
injury,  they  must  have  the  same  right  where  the  injury  threatened  is  in- 
direct bnt  probable;  "  and,  therefore,  his  lordship  allowed  the  trustees 
(who  were,  In  that  instance,  trustees  of  public  works)  the  expenses  of 
opposing  a  bill  in  parliament  which  would  have  been  prejudicial  to  those 
works  if  passed.  Here  again,  however,  trustees  should  always  be 
advised  to  obtain  the  sanction  of  the  court  before  incurring  such 
serious  expense. 

7.  Power  to  take  necessary  steps  for  keeping  property  in  repair. — 
On  the  same  grounds,  a  trustee  whose  duty  it  is  to  keep  property, 
forming  part  of  the  trust  estate,  in  repair,  may,  it  would  seem,  retain 
income  for  that  purpose,  but  without  prejudice  to  the  ultimate  rights  of 
the  tenant  for  life  and  remaindermen  interne  (n).1 

(m)  9  Ph.  MO;  and  see  Stott  v.  MUne,  35  O.  D.  710. 

(n)  Re  Fowler,  Fowler  v.  Odell,  16  O.  D.  728;  bat  see  supra,  pp.  260  et  §eq. 


Atl.  Rep.  875.  In  Lord  v.  Winchester,  64  Mich.  23;  30  N.  W.  Rep.  886, 
a  trustee  to  carry  on  a  salt  and  lumber  business  entered  into  contract 
with  a  corporation  outside  the  State  to  sell  it  unlimited  amounts  of 
lumber  on  time  and  to  discount  such  corporation's  paper.  While  the 
trustee's  powers  were  not  denied  In  this  connection,  he  was  held  liable 
(or  losses  resulting  from  his  course  of  conduct. 

1  Power  to  take  necessary  steps  to  keep  property  in  repair.— A 
trustee  with  the  ordinary  powers  of  control  and  management,  may  make 
repairs  necessary  to  the  enjoyment  or  use  of  the  property.  Garvey  v. 
Owens,  68  Hun,  609;  12  N.  T.  Supp.  349;  Green  v.  Winter,  1  Johns.  Ch. 
26;  Downing  v.  Downing,  1  Bradf.  821;  Kearney  v.  Kearney,  17  N.  J.  Eq. 
59;  Herbert  v.  Herbert,  57  How.  Pr.  833;  Ballinger  v.  Schafer,  2  Sandf. 
Ch.  293 ;  Hansard  o.  Rowe,  2  Barb.  22.  But  unless  the  power  is  expressly 
conferred,  a  trustee  may  not,  under  the  guise  of  repairs,  undertake  per- 
manent improvements.  Cogswell  v.  Cogswell,  2  Edw.  Ch.  231 ;  Dickin- 
son v.  Coniff,  65  Ala.  581;  Wykoff  v.  Wykoff,  8  Watts.  &  S.  481.  But 
permanent  Improvements  may  be  authorized  when  they  result  incident- 
ally from  repairs.  In  re  Odell's  Estate,  4  N.  T.  Supp.  68.  And  where 
discretion  is  conferred  on  a  trustee,  he  may  determine  whether  repairs 
shall  be  temporary  or  permanent  in  character.  Veazle  v.  Forsalth,  76 
Me.  172. 

In  the  case  of  Trustees  o.  Board  of  Education  (Ky.),  26  8.  W.  Rep. 
187,  there  was  a  trust  of  lands  for  educational  purposes,  but  the  build- 
ings on  the  land  were  in  a  decayed  and  ruinous  condition  and  there  were 
no  funds  available  for  repairs.  An  organization  proposed  to  take  a 
lease  of  the  land  for  a  term  of  ninety-nine  years,  agreeing  to  erect 
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8.  Power  to  exchange  policy  for  a  folly  paid  up  one. —  On  similar 
grounds,  It  would  seem  that  a  trustee  may  surrender  a  policy  of  assur- 

ample  buildings  for  the  purpose  of  the  trust.    The  proposed  lease  was 
presented  for  consideration  to  the  court  and  its  validity  affirmed. 

In  the  case  of  Ne smith's  Estate,  71  Hun,  139;  24  N.  Y.  Supp.  527,  a 
trustee  gave  a  mortgage  for  about  $12,000  on  the  trust  property  to  erect 
necessary  Improvements,  being  authorized  thereto  by  express  powers 
conferred.  On  a  question  of  the  trustee's  accounts,  It  was  held  that  he 
was  entitled  to  apply  the  entire  increase  rental  resulting  from  the 
improvement  which  amounted  to  $6,000  yearly,  toward  the  payment  of 
the  mortgage. 

In  Cogswell  v.  Cogswell,  2  Edw.  Ch.  281,  the  trust  estate  left  by  a 
testator  comprised  vacant  lots  which  had  greatly  risen  in  value  since  the 
testator's  death,  and  the  most  advantageous  way  of  utilizing  it,  consisted 
In  erecting  warehouses  upon  the  property.  Upon  the  trustee's  bill 
for  instruction  and  advice  he  was  directed  to  pursue  this  course,  the 
court  basing  its  conclusion  on  the  matter,  on  the  improbability  of  the 
settlor's  having  contemplated  the  contingency  and  upon  the  enhanced 
value  which  would  result  in  consequence  of  the  improvement. 

While  a  trustee  may  repair,  so  as  to  credit  himself  in  his  accounts, 
with  the  expense  thereof,  it  does  not  follow  that  an  authorized  repair 
is  a  charge  against  the  trust  property,  to  be  enforced  as  a  Hen  in  case  of 
his  refusal  to  pay.  As  a  general  rule  services  rendered  to  or  re- 
pairs undertaken  for  the  benefit  of  the  trust  estate,  are  not  a  charge  upon 
such  estate  by  reason  of  any  executory  contract  of  the  trustee,  though 
made  upon  new  and  independent  consideration.  Such  contracts  are  the 
personal  contracts  of  the  trustees  and  do  not  bind  the  estate.  Demott 
v.  Field,  7  Cow.  58;  Meyer  v.  Cole,  12  Johns.  349;  Reynolds  v.  Reynolds, 
8  Wend.  244;  Ferrin  v.  Myrick,  41  N.  T.  315;  Austin  v.  Munro,  47  N.  T. 
860;  Seaman  v.  Whitehead,  78  N.  Y.  806;  Wetmore  v.  Porter,  92  N.  T. 
82;  Barry  v.  Lambert,  92  N.  Y.  800;  Schmittler  v.  Simon,  101  N.  Y.  554; 
Blood  v.  Kane,  130  N.  Y.  514;  Bank  v.  Weeks,  58  Vt.  115;  Taylor  v. 
Mygatt,  26  Conn.  184.  However,  as  an  exception  to  the  general  rule,  it 
may  be  stated  that  when  a  trustee  is  authorized  to  make  an  expenditure 
and  he  has  no  trust  funds,  and  the  expenditure  Is  necessary  for  the  pro- 
tection, reparation,  or  safety  of  the  trust  estate,  and  he  does  not  desire 
to  incur  a  personal  liability,  he  may,  by  an  express  agreement,  make  the 
expenditure  a  charge  upon  the  trust  estate.  Noyes  m  Blakeman,  6  N.  Y. 
567;  Austin  v.  Munro,  47  N.  Y.  360;  Randall  v.  Dusenberry,  63N.  Y.  649; 
Stanton  v.  King,  8  Hun,  4;  New  v.  Nlcoll,  78  N.  Y.  127;  Van  Slyke  v. 
Bush,  128  N.  Y.  47  (in  which  the  court  appear  to  hold  that  it  might 
declare  an  equitable  lien  in  the  absence  of  an  express  agreement). 
Cheatham  v.  Rowland,  92  N.  C.  340;  Mannix  v.  Purcell,  46  Ohio  St.  102; 
19  N.  E.  Rep.  572.  In  the  case  of  Field  v.  Wilbur,  49  Vt.  157,  there  does 
not  appear  to  have  been  any  express  agreement  by  the  trustee,  creating 
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aoce  forming  part  of  the  trust  property,  In  exchange  for  a  fully  paid 
up  one  of  less  amount,  In  cases  where  the  party  liable  to  pay  the  prem- 
iums cannot  possible  do  so  (o).  Bat  of  course  no  sane  lawyer  would 
allow  a  trustee  who  was  his  client  to  do  this  without  the  sanction  of  the 
court. 

9.  Power  to  thin  timber.—  So  again,  in  cases  where  the  court  would, 
if  applied  to,  authorize  the  cutting  down  of  timber  which  has  arrived  at 
maturity,  and  which  would  only  degenerate  if  allowed  to  stand,  or  where 
it  is  necessary  to  cut  it  for  the  purpose  of  thinning  it,  the  trustee  may 
fell  it  on  his  own  authority  Q?).1 

10.  Power  to  grant  certain  leases. —  On  the  same  principle,  a  trustee 
who  has  the  management  of  property,  may  grant  a  reasonable  agricul- 
tural lease  (g),  unless  expressly  or  impliedly  (r)  restrained  from  doing 
so  by  the  settlement.  But  he  may  not  grant  a  mining  lease,  for  that 
would  benefit  the  tenant  for  life  at  the  expense  of  the  reversioner  («). 
Moreover,  where  there  Is  a  tenant  for  life,  his  consent  would,  It  is  con- 
ceived, now  be  necessary  under  section  56  of  the  Settled  Land  Act,  1882.* 

(©)  Be  Steen,  Steen  v.  Pteblee,  25  L.  R.  It.  644. 

(p)  Waldo  v.  Waldo,  7  Sim.  261 ;  and  see  Seagram  v.  Knight,  2  Oh.  App.  680;  bat 
tee  IUaflL  16,  p.  862,  infra. 

(q)  Naylor  v.  Arnitt,  1  R.  &  M.  601;  Bowes  v.  E.  L.  Water  Co.,  Jao.  824;  AtL-Oen. 
V.  Owen,  10  V.  660 ;  Fitzpatrick  v.  Wary,  L.  R.  Ir.  35. 

(r)  Evans  v.  Jackson,  8  Sim.  217;  and  aee  Michelle  ▼.  Corbett,  84  B.  876. 

(«)  Wood  ▼.  Patteeon,  10  B.  644.  But  this  la  now  provided  for  on  equitable  terms 
by  the  Settled  Land  Aot,  1883. 

a  charge;  but  nevertheless  the  court  taking  into  consideration  the  fact 
that  the  trustee  was  residing  in  Europe  for  an  Indefinite  period  and  had 
no  property  which  could  be  reached,  directed  the  repairs  to  be  charged 
as  a  Hen  on  the  trust  estate.  This  case,  so  far  as  known,  stands  alone, 
and  certainly  goes  to  the  furthest  limit  in  creating  a  Hen  upon  general 
equitable  principles. 

1  Power  to  thin  timber. —  But  he  cannot  do  so  against  the  wish  of 
the  beneficiary.  Thomas  v.  James,  82  Ala.  723.  The  question  as  to  the 
rigbt  to  cut  timber  usually  arises  between  life  tenant  smd  remainderman, 
landlord  and  tenant,  etc.  In  many  of  the  States,  the  English  rules  of 
waste  with  respect  to  timber,  are  entirely  inapplicable,  the  clearing  of 
timber  or  opening  of  mines  being  deemed  proper  husbandry.  Lynn's 
Appeal,  81  Pa.  St.  44;  Willard  v.  Willard,  50  Pa.  St.  119;  Bayers  v. 
Hoskinson,  110  Pa.  St.  478.  Wherever  it  would  be  good  husbandry  in  a 
life  tenant  to  clear  the  land  of  timber,  a  trustee  charged  with  general 
duties  of  management,  would  have  like  authority. 

*  Power  to  grant  certain  leases. —  In  general  a  trustee  having  the 
legal  estate  has  power  to  grant  reasonable  leases.  What  is  a  reasonable 
lease  depends  on  the  circumstances  of  the  particular  case,  such  as  the 
character  of  the  property,  whether  agricultural,  mining,  urban,  etc.,  and 
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11.  No  power  to   make   problematical  or  epeonl&ttre 
mentB. —  On  the  other  hand,  trustees  mast  not  do  acts,  however  bene- 

the  custom  as  to  length  of  leases  of  such  property  In  the  locality  In  which 
the  property  Is  situated.  Hedges  v.  Bicker,  5  Johns.  Ch.  168;  Newcomb 
t>,  Ketteltas,  19  Barb.  608;  Greason  t>.  Ketteltas,  17  N.  Y.  491;  In  re 
Odell's  Estate,  4  N.  Y.  8upp.  468;  Black  v.  Llgon  Harp.  Eq.  206; 
Trustees  v.  Board  of  Education  (Ky.),  26  8.  W.  Bep.  187.  The  test  In 
each  case  Is  whether  the  lease  In  question  is  the  reasonable  and  proper 
way  of  utilizing  the  property.  If  the  lease  executed  falls  within  these 
lines  it  will  be  sustained  though  it  be  for  a  period  of  considerable  length, 
as  If  It  be  for  twenty-one  years  with  a  covenant  for  renewal  should  the 
lessor  fail  to  exercise  his  option  of  buying  buildings  erected  by  the 
lessee.  Greason  v.  Ketteltas,  19  Barb.  608;  17  N.  Y.  491.  Or  for  a  period 
of  ninety-nine  years.  Black  t>.  Ligon,  Harp.  Eq.  205;  Trufetees  v.  Board 
of  Education  (Ky.),  26  8.  W.  Bep.  187.  As  to  whether  a  trustee  can 
give  a  lease  to  extend  beyond  the  period  of  his  trust  estate  there  is  a 
singular  dearth  of  authorities.  Yet  on  principle  it  is  clear  that  he  can- 
not, except  in  the  case  of  a  charitable  trust.  For  with  this  exception, 
every  trustee's  estatemust  be  considered  a  defeasible  one  and  it  follows 
that  a  trustee  cannot  grant  a  lease  not  determinable  upon  the  event 
which  determines  the  trust,  for  to  hold  so  would  be  to  Invest  the  trustee 
with  the  power  of  granting  an  estate  larger  than  that  conferred  on  him 
by  the  settlement  and  would  work  a  prejudicial  interference  with  the 
rights  of  the  person  entitled  to  the  entire  legal  estate  upon  the  termina- 
tion of  the  trust.  8ee  Bergengren  v.  Aldrich,  189  Mass.  259.  While  a 
trustee  for  A.  for  his  life  with  the  duty  of  conveying  to  B.  on  A.'s  death, 
cannot  therefore  grant  even  a  short  lease  not  determinable  by  A.'s  death, 
yet  he  is  in  no  greater  difficulty  than  a  legal  tenant  for  life  whose  power 
Is  similarly  limited.  It  must  be  borne  in  mind  as  before  stated  that  the 
trustee's  general  power  of  leasing  is  one  thing  and  the  power  of  the 
oourt  in  the  exercise  of  its  equitable  jurisdiction  and  with  the  parties 
before  it,  to  direct  disposition  of  the  trust  estate,  by  lease  or  otherwise, 
quite  another.  A  failure  to  keep  this  in  mind  has  sometimes  Induced 
loose  language  on  the  part  of  courts. 

In  Greason  v.  Kitteltas,  supra,  the  court  did,  Indeed,  say  that  "  the 
trustees  being  possessed  of  a  fee,  though  determinable,  could  at  law 
execute  leases  for  any  number  of  years,  as  such  leases  though  for  100 
years,  would  be  less  in  law  than  the  freehold  estate  held  by  trustees." 
In  that  case  a  lease  for  twenty-one  years  with  a  covenant  for  renewal, 
executed  by  the  trustee,  was  sustained.  But  the  trust  was  not  deter- 
mined, as  the  beneficiaries  were  still  living  and  the  only  question  before 
the  court  was  the  reasonableness  of  the  lease  so  that  the  opinion  just 
quoted  is  obUer.  To  say  that  a  trustee  with  a  determinable  fee  maw  at 
law  grant  a  lease  for  100  years  and  that  the  only  question  in  equity  is  as 
to  the  reasonableness  of  the  lease,  may  be  proper  when  the  question  Is  as 
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flcial  they  may  possibly  be  to  the  property,  11  they  are  In  their  nature 
unreasonable  and  problematical.  For  Instance,  they  ought  not  to  make 
merely  ornamental  Improvements  (0,  nor  take  down  a  mansion-house 
for  the  purpose  of  rebuilding  a  better  one  (ti),  nor  build  a  villa  for  the 
mere  Improvement  of  the  estate  (as).  If,  however,  they  are  by  the  settle* 
ment  expressly  given  a  power  M  generally  to  superintend  the  manage- 
ment of  the  estate,"  It  would  seem  that  their  powers  of  management  are 
almost  unlimited,  so  long  as  they  are  exercised  bona  fide  (y).  Trustees 
are  also  empowered  to  carry  out  certain  specified  Improvements  by  the 
Improvement  of  Land  Act,  1864. 

12.  Power  to  retain  married  women's  trust  funds  to  enable  them 
to  claim  equity  to  a  settlement. —  With  regard  to  acts  for  the  benefit 
of  the  beneficiaries,  a  familiar  incident  occurs  in  the  case  of  trusts  of 
personalty  for  married  women,  where,  if  the  trustee  paid  over  the  fund 
to  the  husband,  the  wife  would  probably  get  no  benefit  from  It.  In  such 
cases  the  trustee  is  justified,  If  he  thinks  fit,  In  refusing  to  pay  the  money 
to  the  husband,  and  by  paying  It  Into  court  Instead,  so  that  the  wife  may 
have  every  facility  for  enforcing  her  equity  to  a  settlement  (*).  But 
this  right  has,  it  is  apprehended,  ceased  in  the  case  of  property  coming 
under  the  provisions  of  the  Married  Women's  Property  Act,  1882. 

18.  Power  to  allow  maintenance  to  infanta. —  Bo,  trustees  might 
always  allow,  by  way  of  maintenance,  a  competent  part  of  the  income 
of  property  to  the  father  or  an  infant  beneficiary  (a),  where  the  father 

(t)  Bridge  v.  Brawn,  2  Y.  A  0. 181. 

(it)  Bleaxard  v.  Whailey,  8  Eq.  Rep.  1098. 

(ar)  Vyte  v.  Faster,  L.  R.  7  H.  I*  818. 

(y)  Botoee  v.  B.  Strathmore,  8  Jar.  92 ;  sad  see  also  as  to  powers  of  building*, 
Ac,  Be  LetUe,  2  O.  D.  185;  and  consider  prinolple  in  OUborne  v.  Giebarne,  2  App. 
Oas.  800. 

(«)  Wat  880;  Be  Swan,  2  H.  A  M.  84;  Be  Bendyche,  8  Jur.,  N.  8.  727. 

(a)  Sistan  v.  Shaw,  9  V.  288 ;  Maberly  v.  Turton,  14  V.  499 ;  Coiham  v.  Weet,  1  B.  881 


to  the  validity  of  a  lease  executed  by  a  trustee  whose  estate  has  not  yet 
terminated,  but  does  not  appear  applicable  to  the  case  of  a  lease  for 
which  validity  is  claimed  after  the  trust  has  actually  ceased.  Black  v. 
Ligon,  and  Trustees  v.  Board  of  Education,  cited  supra,  are  cases  of  chari- 
table trusts  to  which  the  objection  does  not  apply  since  the  trusts  are  not 
determinable  and  the  leases  granted  cannot  of  necessity  extend  beyond 
the  term  of  the  trust  estate. 

It  must,  however,  be  remembered  that  there  is  a  difference  between 
the  power  of  a  trustee  to  lease,  which  is  incident  to  his  possession  of  the 
legal  estate,  and  his  right  to  lease  under  a  power  conferred  by  the  settle- 
ment upon  the  trustee.  Where  there  exists  such  a  power  it  will  be 
strictly  construed  and  must  be  narrowly  followed  by  the  trustee.  Hedges 
v.  Bicker,  5  Johns.  Ch.  168;  In  re  Odell's  Estate,  4  N.  Y.  Supp.  488; 
Jackson  o.  Sinclair,  8  Cow.  543. 
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could  not  support  it  according  to  its  position  (6),  even  where  there 
was  a  trust  for  accumulation  (c),  If  the  circumstances  showed  that  the 
settlor  looked  on  the  infant  as  his  heir  (d) ;  and,  if  the  infant  were  an 
orphan,  maintenance  might  be  allowed  to  the  mother  (e),  or  step- 
father (/),  whether  they  could  support  it  or  not.  And  now,  as  will  be 
seen  under  Article  68  (infra),  the  powers  of  trustees  in  relation  to  the 
maintenance  of  infants  are  greatly  enlarged.  It  has  also  been  held  that 
a  trustee  may  under  special  circumstances,  as,  for  instance,  where  the 
capital  is  considerably  under  a  thousand  pounds  (g)9  allow  maintenance 
out  of  the  capital :  but  a  trustee  would  be  very  ill-advised  to  take  upon 
himself  the  responsibility  of  doing  so  (h).1 

(5)  Maintenance  has  been  allowed  to  a  father  with  an  Income  of  6,000*.  a  year. 
{Jervoise  v.  Silk,  1  G.  Coop.  53 ;  and  see  Be  Allan,  Havtlock  v.  Havtlock,  17  O.  D.  807.) 

(c)  Collins  v.  Collins,  82  O.  D.  229;  Be  Allan,  Havtlock  v.  Havtlock,  supra;  Be 
Colgan,  19  C.  D.  805 ;  Bt  Thatcher,  26  O.  D.  426. 

(d)  See  Be  Al/ord,  Hunt  V.  Parry,  82  O.  D.  882. 

(e)  Douglas  v.  Andrews,  12  B.  810. 

(/)  Lew.  492,  commenting  on  BiUingsley  v.  CrUcheU,  1  B.  O.  O.  268,  as  affected  by 
4  A  5  Will.  4,  c.  70,  s.  57. 

(p)  Barlow  v.  Grant,  1  Ver.  255;  Ex  parts  Green,  1  J.  A  W.  253;  Re  Howarth,  8  Ch. 
App.  415 ;  De  Witts  v.  Palin,  14  Eq.  251. 

(A)  See  Walker  ▼.  WethereU,  6  V.  255. 


1  Power  to  allow  maintenance  to  infants. —  Treating  the  question 
Independently  of  statute,  there  is  a  distinction  between  the  power  of  the 
trustee  to  allow  maintenance  and  the  measure  of  maintenance  which  will 
be  allowed  by  the  court  on  proper  application.  And  upon  the  first  con- 
sideration, it  may  be  stated,  that  inasmuch  as  it  is  the  duty  of  the  parent 
of  the  infant  (or  of  one  standing  to  it  in  loco  parentis)  to  provide  for  its 
support,  so  a  trustee  of  an  Infant's  property  cannot,  of  his  own  motion, 
apply  the  Income  of  such  property  for  that  purpose.  Even  though  there 
be  no  provision  for  accumulation  of  interest*  McKnight  v.  Walsh,  23 
N.  J.  Eq.  136;  24  N.  J.  Eq.  498;  Addison  v.  Bowe,  2  Bland,  606. 

But  whenever  the  father  is  unable  to  support  the  child  in  the  manner 
required  by  its  condition  of  life,  or  upon  the  presentation  of  other  facts 
deemed  sufficient,  the  court  may  authorize  the  expenditure  of  the  income 
of  an  infant's  trust  estate  toward  the  support.  The  court  may  also  ap- 
prove of  part  expenditures  in  that  direction,  but  there  is  evident  risk  in 
the  trustee's  anticipating  the  mind  of  the  court.  Bice  v.  Tonnelie,  4 
8andf.  Ch.  568;  Hey  ward  v.  Cuthbert,  4  Desau.  445;  Wilkes  v.  Rogers, 
G  Johns.  566;  Corbin  v.  Wilson,  2  Ashm.  178;  Newport  v.  Cook,  Id.  337, 
In  Corbin  v.  Wilson,  supra,  it  is  said  that  interest  is  allowed  for  main- 
tenance whenever  a  legacy  (whether)  vested  or  contingent  is  given  by  a 
parent  to  a  child  and  that  this  rule  applies  where  the  legacy  is  given  by  a 
party  who  puts  himself  in  loco  parentis. 

A  doubt  has  been  suggested  at  times  whether  the  rule  as  to  the 
trustee's  power  to  allow  maintenance  or  the  power  of  the  court  on 


* 
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14.  Power  to  advance.  —  Upon  the  same  principle,  a  trustee  may 
apply  part  of  an  infant's  capital  for  its  advancement  in  the  world  (<). 

(<)  Swinnock  v.  Oriap,  Free.  78;  Boyd  v.  Boyd,  4  Eq.  305;  Roper-Curzcn  v.  Rop*r- 
Curzont  11  Eq.  402. 


application,  is  not  otherwise  when  the  surviving  parent  is  the  mother. 
However  the  rale  may  once  have  been,  in  this  country  at  least  it  would 
seem  clear  that  the  oetter  and  more  modern  rule  holds  that  the  mother's 
duty  of  support  is  merely  suspended  by  coverture  and  that  in  default  of 
a  father's  care,  a  child  is  equally  entitled  to  support  from  its  mother. 
The  duty  to  support  being  thus  clear,  it  is  clear  the  principles  under 
which  allowance  for  maintenance  may  be  made  are  identical.  Wilkes  v. 
Sogers,  6  Johns.  566  (in  which  the  contrary  doctrine  is  ably  maintained 
in  the  dissenting  opinion).  Deadham  v.  Natlck,  16  Mass.  185;  Finch  o. 
Finch,  22  Conn.  411 ;  Ailing  v.  Ailing  (N.  J.  Eq.),  27  Atl.  Rep.  655. 
This  last  case  is  a  very  recent  one  and  the  decision  embodies  an  able  and 
exhaustive  review  of  this  subject. 

Ordinarily,  the  court  will  direct  the  application  of  the  income  only  for 
an  infant's  support  and  maintenance.  Hall  v.  Cashing,  9  Pick.  395; 
Longley  v.  Hall,  11  Pick.  120;  Cornwise  v.  Borgum,  2  Ga.  Dec.  15;  Hal- 
good  v.  Wells,  1  Hill  Ch.  59;  Carter  v.  Poland,  11  Humph.  833;  Hester  v. 
Wilkinson,  6  Humph.  219;  Davis  v.  Roberts,  1  Smed.  &  M.  Ch.  548;  Fre- 
llck  v.  Turner,  26  Miss.  893;  Coffey  v.  McMichael,  64  N.  C.  507;  Vil- 
lard  v.  Chovln,  2  Strohb.  Eq.  40;  By  bee  v.  Thorpe,  4  B.  Mon.  813.  But 
in  special  cases  where  there  appears  some  special  energy  or  necessity, 
the  principle  may  be  invaded.  Thus  in  Long  v.  Norcom,  2  Ired.  Eq.  854, 
where  the  infant  was  of  feeble  constitution  and  it  was  necessary  for  his 
health  for  him  to  reside  beyond  the  locality.  In  the  matter  of  Bostwick, 
4  Johns.  Ch.  100,  the  chanceller  allowed  a  capital  of  the  beneficiary  which 
when  payable  might  amount  to  $600  to  be  Impaired  to  the  extent  of  #200 
for  its  maintenance.  The  case,  decided  by  Chancellor  Kent,  is  a  leading 
one.  Likewise  where  there  is  no  other  property  of  the  Infant  available, 
and  the  infant  is  of  tender  age  without  parents  living,  the  capital  may  be 
Impaired  for  its  maintenance, —  if  there  is  no  devise  over.  Petition  of 
Potts,  2  Ashm.  840.  8ee  also  Van  Vechten  v.  Van  Vechten,  8  Paige, 
104;  William's  Case,  8  Bland,  186;  Downey  v.  Bullock,  7  Ired.  Eq.  102; 
Maupin  v.  Dulane,  5  Dana.  589 ;  Withers  v.  Hickman,  6  B.  Mon.  293 ; 
Teague  v.  Dendy,  2  McCord  Ch.  207.  In  Withers  v.  Hickman,  6  B.  Mon. 
295,  Ewing,  J.,  said:  "It  may  be  much  better  for  infants  and  redound 
more  to  their  advancement  in  future  life,  and  especially  females,  to  be 
reared  and  clothed  in  economical  plainness  and  decency,  and  receive  a 
reasonable  education,  though  it  consume  their  entire  patrimony,  than  to 
be  bound  out  to  trades  or  permitted  to  grow  up  in  ignorance,  and  with- 
out the  necessary  clothing  or  means  to  inspire  them  with  self-respect  or 
Introduce  them  into  decent  society."    But  a  trustee  should  not  impair 
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But  here  again  (in  the  absence  of  express  power)  he  would  be  under* 
taking  an  unnecessary  risk  in  acting  without  the  sanction  of  the  court. 

15.  Secus  where  infant  only  contingently  entitled.  —  But  where,  by 
making  an  advancement,  the  trustee  would  Id j are  the  contingent  rights 
of  another  beneficiary,  he  will  do  it  at  his  peril  as  against  the  latter  (£). 
For  instance,  where  10OZ.  was  bequeathed  upon  trust  to  apply  the  Id  come 
towards  the  maintenance  and  education  of  A.  during  his  minority,  and 
upon  trust  to  pay  the  corpus  to  him  on  attaining  twenty-one,  but  in  case 
of  his  dying  before  that  age,  upon  trust  for  X.,  it  was  held  that,  as 
against  X.,  the  trustees  had  no  authority  to  advance  part  of  the  capital 
to  A.,  who  died  before  attaining  his  majority  (f). 

16.  No  power  to  interfere  with  legal  remainders.  —  On  the  principle 
that  the  court  in  general  cannot  interfere  with  legal  interests,  it  is  appre- 
hended that  a  trustee  for  another  life  only,  (the  trustee  merely  taking  an 
estate  pur  autre  vie,)  would  not  be  justified,  without  the  consent  of  the 
legal  remainderman,  in  cutting  timber  which  had  arrfared  at  maturity  (as 
in  Illustration  9),  inasmuch  as,  not  being  the  trustee  for  the  remainder- 
man, he  could  not  act  for  the  benefit  of  the  estate  generally  which  would 
be  in  derogation  of  the  latter's  legal  rights  (m) ;  nor  could  he  invest  the 
proceeds  so  as  to  equitably  arrange  the  benefit  between  the  tenant  for 
life  and  the  remainderman. 

17.  So,  it  would  seem,  that  although,  where  an  equitable  beneficiary 
Is  in  infant,  the  court  can  authorize  trustees  to  mortgage  the  trust  prop- 
erty for  the  purpose  of  raising  money  to  carry  out  necessary  repairs  (ri) » 
yet,  on  the  other  hand,  where  the  legal  estate  Is  not  in  the  trustees,  but 
In  an  infant  tenant  for  life,  the  court  has  no  jurisdiction  to  do  so  (o). 

(ft)  WortMngton  v.  McOrear,  28  B.  81;  Be  Breed,  1  O.  D.  226;  but  under  power 
conferred  by  the  Conveyancing  and  Law  of  Property  Act,  1881,  trustees  of  settle- 
ments may  now  allow  maintenance  to  infants  contingently  entitled  (Be  Cotton,  1 0. 
D.  282),  in  oases  where,  upon  their  shares  becoming  vested,  they  would  be  entitled 
to  past  income  (Be  George,  5  0.  D.  83*0;  but  not  otherwise  (BeJudkin,  25  0.  D. 
748) ;  Be  Dickson,  Hill  v.  Grant,  29  C.  D.  881 ;  and  Be  Jeffrey,  BvntY.  Arnold,  (1881)  1 
Oh,  671;  and  see  art  53,  Infra). 

(D  Lee  v  Brown,  4  V.  862. 

(m)  See  and  consider  Seagram  v.  Knight,  2  Ch.  App.  630,  and  compare  it  with 
Waldo  t.  Smith,  7  Sim.  261,  and  Gent  v.  Harrison,  John,  517. 

(n)  Jackson  V.  Talbot,  11 0.  D.  786. 

(o)  Jesse  v.  Lloyd,  48  L.  T.  656. 


the  capital  without  an  order  of  court,  and  if  he  does  his  acts  in  that  re- 
spect will  be  subject  to  the  closest  scrutiny  and  the  burden  of  proving 
the  propriety  of  the  course  adopted  will  He  upon  him.  Villard  r. 
Chovin,  2  Strohb.  Eq.  40;  Withers  v.  Hickman,  6  B.  Mon.  298;  Teague 
v.  Dendy,  2  McCord  Ch.  207.    See  also  Article  53,  post. 
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Article  50. 
Power  of  Trustees  in  relation  to  the  conduct  of  Sales. 

Power  of  Trustees  in  relation  to  the  conduct  of 
Sales. —  (1)  Where  a  trust  for  sale  is  vested  ia  trustees 
they  may  carry  out  the  sale  as  follows :  — 

a.  Irrespective  of  the  date  of  the  settlement  they  may 
sell  in  such  manner,  and  either  alone  or  jointly  with  any 
adjoining  or  any  co-owner,  Ms  ( having  regard  to  the  nature 
of  the  property,  the  title,  and  all  the  surrounding  circum- 
stances) may  be  reasonable  and  for  the  probable  benefit  of 
the  beneficiaries  (p).  But,  unless  they  fall  under  the  next 
paragraph,  they  cannot  buy  in  the  property  at  an  auc- 
tion (q)9  or,  semble,  rescind  a  contract  for  sale. 

/).  If  the  trust  was  created  by  a  settlement  coming  into 
operation  between  the  27th  August,  1860,  and  the  1st 
January,  1882,  then  (subject  to  anything  to  the  contrary 
contained  in  the  settlement),  they  may  safely,  and  without 
the  necessity  of  making  inquiries  as  to  the  best  mode  of 
selling,  sell  together  or  in  lots,  by  public  auction  or  by 
private  contract,  subject  to  any  such  conditions  respecting 
title  or  evidence  of  title,  or  other  matter,  as  the  trustees 
think  fit;  with  power  to  vary  or  rescind  any  contract  for 
sale,  and  to  buy  in  at  any  auction,  and  to  resell  (r). 

y.  If  the  trust  was  created  by  a  settlement  coming  into 
operation  on  or  after  the  1st  January,  1882,  then  (sub- 
ject to  anything  to  the  contrary  contained  in  the  settle- 
ment) they  may  exercise  the  powers  specified  in  sub- 
clause /?,  with  the  addition  that  they  may  sell  subject  to 
prior  charges  or  not,  and  may  concur  with  any  other  per- 

(p)  See  Re  Cooper  and  Allen*  4  0.  D.  802. 

(9)  Taylor  v.  Tabrum,  6  Sim.  281 ;  Sx  parte  LetcU,  1  GL  A  J.  69. 

(r)  Lord  Gran  worth's  Act,  83  A  24  V  let  o.  145, 88. 1,2,  and  84.  Although  this  Act 
only  refers  to  trustees  with  power  of  sale,  It  is  apprehended  that  a  trmet  for  sale  is 
clearly  within  the  Act  (see  3  David  Prec.  3rd  ed.  665). 

23 
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son  in  selling,  without  the  necessity  of  making  inquiries  as 
to  whether  the  course  adopted  is  the  best  under  all  the 
circumstances  (*)• 

d.  By  leave  of  the  court  (but  not  otherwise)  they  may 
sell  the  surface,  reserving  the  minerals,  with  incidental 
powers  of  working  the  same  (t). 

(2)  No  sale  made  by  a  trustee  since  Christmas,  1888, 
can  be  impeached  by  any  beneficiary  upon  the  ground  that 
any  of  the,  conditions  subject  to  which  the  sale  was  made 
were  unnecessarily  depreciatory,  unless  it  also  appears  that 
the  consideration  for  the  sale  was  thereby  rendered  inade- 
quate (u);  nor  can  any  such  sale  after  execution  of  the 
conveyance  be  impeached  as  against  the  purchaser  upon 
such  ground,  unless  it  appears  that  the  purchaser  was 
acting  in  collusion  with  the  trustee  at  the  time  when  the 
contract  for  sale  was  made  (v).  And  no  purchaser,  upon 
any  sale  made  by  a  trustee,  is  now  at  liberty  to  make  any 
objection  against  the  title  upon  the  ground  aforesaid  (t). 

(3)  A  trustee  who  is  either  a  vendor  or  a  purchaser  may 
sell  or  buy  without  excluding  the  application  of  section  two 
of  the  Vendor  and  Purchaser  Act,  1874  (u).1 

(«)  Trustees  Act,  1895,  sect.  IS,  sab-sect.  1,  re -en  acting  Conveyancing  and  Law  of 
Property  Act,  1831,  sect.  85. 
(f)  Trustee  Act,  1893,  sect.  44. 
(«)  Trustee  Act,  1893,  sect.  14. 
(v)  Ibid.,  sect.  15. 

1  Power  of  trustees  to  conduct  sales. —  The  text  of  this  article  treats 
of  the  power  of  trustees  to  conduct  sales  from  the  standpoint  of  the 
circumstances  of  creation  and  purposes  in  view  as  they  generally  exist 
in  England.  In  this  country  the  status  of  real  estate  is  radically  dif- 
ferent. For  this  reason  most  of  the  discussion  of  this  article  is  irrele- 
vant to  practical  questions  arising  under  American  settlements.  The 
questions  concerning  power  of  sale  with  us,  arise  either  upon  the 
construction  of  the  nature  and  extent  of  the  particular  trust,  or  else 
regard  the  authority  of  trustees  acting  under  a  power  to  sell  given  in  a 
trust  deed  to  secure  debts.  Such  sales  are  largely  governed  by  statutes 
in  most  States  as  regards  the  method  and  manner  of  conducting  the  sale, 
and  where  not  so  governed  are  ruled  by  application  of  the  general  prin- 
ciples discussed  In  other  articles. 
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Illustrations. 

1.  Power  to  sell  under  the  old  law  independent  of  statute.—  For 
an  example  of  the  law  relating  to  old  settlements,  the  case  of  Be 
Cooper  and  Allen  (x)  may  be  cited.  The  question  in  that  case  was 
whether  persons  who  were  mortgagees  of  a  life  estate,  and  also  mort- 
gagees (for  a  different  sum)  of  the  reversion,  with  power  of  sale  under 
both  mortgagees,  could  sell  the  fee  simple  In  possession.  Although 
that  was  a  case  of  mortgagees  selling,  and  not  of  trustees  in  the  strict 
sense,  yet,  as  Jessel,  M.  R.,  pointed  out,  ••  a  mortgagee  selling,  is,  in 
effect,  a  trustee  with  reference  to  the  property  comprised  in  the  mort- 
gage." His  Lordship,  in  giving  judgment,  said:  "  First  of  all,  on  prin- 
ciple, what  is  the  duty  of  trustees  for  sale?  It  is  their  duty  to  sell  the 
estate  to  the  best  advantage  they  can,  that  Is,  in  the  manner  most  ben- 
eficial to  the  cestuis  que  trust.  It  Is,  further,  their  duty  to  take  care  to 
receive  the  purchase-money,  and  to  invest  it  properly  according  to  the 
trusts.  If,  therefore,  the  sale  of  the  property  can  be  effected  at  a 
higher  price  by  joining  with  somebody  else,  so  far  from  that  being  a 
breach  of  that  principle,  they  are  only  carrying  out  their  trusts,  and 
performing  their  duty,  in  so  obtaining  that  higher  price.  •  •  . 
Secondly,  it  is  their  duty,  as  I  have  already  said,  to  receive  the  purchase- 
money.  If,  therefore,  they  do  join  with  any  other  person,  whether  that 
other  person  be  a  trustee  himself  or  be  a  beneficial  owner,  they  must 
take  care  that  their  share  of  the  purchase-money  is  paid  to  them,  and 
the  purchaser  must  take  care  of  that  likewise,  because  he  can  only 
pay  trust  money  to  the  trustees.  Therefore,  where  they  do  join  with 
other  people,  the  purchase-money  must  be  so  apportioned  before  the 
completion  of  the  purchase,  and  must  be  paid  by  the  purchaser;  the 
apportioned  part  coming  to  the  trustees  being  paid  to  them."  His 
Lordship  then  proceeded  to  point  out  that  the  trustees  were  the 
proper  persons  to  make  the  apportionment  and  that  unless  a  pur- 
chaser has  notice  that  the  apportionment  is  an  improper  one,  he 
would  be  quite  safe  in  accepting  the  trustees'  apportionment;  and 
then  examined  the  cases  in  which  the  joinder  with  other  parties 
was  primd  fade  right,  and  when  it  required  evidence  to  support  it, 
pointing  out  that  in  the  case  of  adjacent  properties,  as  a  general  rule, 
trustees  should  not  agree  to  a  joint  sale  without  some  evidence  of  its 
desirability,  but  that  In  the  case  of  trustees  entitled  only  to  a  limited  or 
partial  estate  in  property,  it  is  obviously,  and  without  the  necessity  of 
proof,  for  the  benefit  of  the  estate  that  they  should  join  in  a  sale  of  the 
entire  fee  simple  with  the  other  parties  interested.  That  being  so,  of 
course  it  could  make  no  difference  that  the  mortgagees  of  the  life  estate, 
and  of  the  remainder,  happened  to  be  the  same  individuals ;  and  conse- 

t 
(*)  4  O.  D.  802,  and  cases  there  cited. 
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quently  his  Lordship  held  that  they  were  entitled  to  sell  the  fee  simple  in 
possession  by  one  sale  and  at  one  price. 

2.  No  power  formerly  to  buy  In  at  a  sale  by  auction. — As  an 
Instance  of  the  inability  of  trustees  under  old  settlements  to  buy  in  the 
property  at  an  auction,  may  be  mentioned  a  case  in  which  the  assignees 
of  a  bankrupt  had  bought  in  two  lots  of  the  bankrupt's  property,  and 
upon  the  subsequent  sale  of  the  two  lots,  had  gained  on  one,  and  lost  on 
the  other.  It  was  held  by  Lord  Eldon,  that  the  original  buying  in  of  the 
two  lots  being  a  breach  of  trust,  the  assignees  were  liable  for  the  loss 
(If  any)  on  each  lot,  and  could  not  set  off  the  gain  on  one  against  the 
loss  on  the  other  (y). 

8.  Must  not  impose  unnecessarily  restrictive  conditions.  —  Prior 
to  the  passing  of  the  Trustee  Act,  1888,  trustees  for  sale  were  not  per- 
mitted to  Impose  unnecessarily  stringent  and  depreciatory  conditions  (*)» 
However,  by  that  Act  (repealed  and  re-enacted  by  the  14th  section  of 
the  Trustee  Act,- 1898)  the  power  of  trustees  to  impose  depreciatory 
conditions  was  considerably  extended,  as  to  which,  the  reader  is  referred 
to  p.  268,  supra. 


Article  51. 

Power  of  Trustees  to  give  Receipts. 

Power  of  Trustees  to  give  Receipts. —  "The  receipt 
in  writing  of  any  trustee  for  any  money,  securities,  or 
other  personal  property  or  effects  payable,  transferable, 
or  deliverable  to  him  under  any  trust  or  power  shall  be  a 
sufficient  discharge  for  the  same,  and  shall  effectually 
exonerate  the  person  paying,  transferring,  or  delivering 
the  same  from  -seeing  to  the  application  or  being  answer* 
able  for  any  loss  or  misapplication  thereof  "  (a).1 

(y)  ExparteLewls,lGl.&J.G9. 

(*)  Dance  v.  Goldinghom,  8  Oh.  App.  902;  Dwm  t.  Hood,  86  C.  D.  699;  and  on 
App.  28  C.  D.  586. 

(a)  Trustee  Act,  1898,  sect.  20. 


1  Power  of  a  trustee  to  give  effectual  receipts  and  discharges. — 
As  will  be  noted  hereafter,  the  power  of  a  trustee  in  this  respect  has 
been  greatly  enlarged  by  statute,  at  least  in  regard  to  the  protection 
afforded  innocent  parties  In  dealing  with  the  trustee.    Where,  however, 
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The  above  rale  is  comparatively  modern,  dating  only  from  1881, 
-when  it  formed  section  86  of  the  Conveyancing  and  Law  of  Property 

the  measure  of  the  trustee's  power  has  no  been  affected  by  statute,  it  is 
still  to  be  considered  in  the  light  of  the  common-law  rules  on  the  subject. 

At  common  law,  as  a  general  rule,  the  only  case  in  which  a  purchaser 
was  bound  to  see  to  the  application  of  the  purchase  money  was  upon  a 
trust  for  sale  by  deed  or  will  for  some  specified  purpose.  To  impose 
this  duty  it  was  essential  that  the  trust  should  be  of  definite  and  limited 
nature.  Coombs  v.  Jordan,  8  Bland,  829.  But  where  such  a  defined  and 
limited  purpose  appears  from  the  settlement,  as  if  It  Is  for  the  payment 
of  named  debts,  or  to  pay  specified  legacies,  then  the  purchaser  must 
see  to  the  application  of  the  purchase  money.  Wormley  v.  Wonnley,  8 
Wheat.  428;  Duff  v.  Calvert,  6  Gill.  487;  Dowman  v.  Rust,  6  Rand.  627; 
Murray  v.  Ballow,  1  Johns.  Ch.  656 ;  Cardwell  v.  Cheatham,  2  Head.  14. 

In  Hughes  v.  Tabb,  78  Va.  825,  the  rule  was  thus  laid  down  by  Lacy 
In  discussing  the  duty  of  the  purchaser:  "The  general  rule  is  that 
wherever  the  trust  is  of  a  defined  and  limited  nature,  the  purchaser 
must  himself  see  that  the  purchase  money  is  applied  to  the  proper  dis- 
cbarge of  the  trust;  but  wherever  the  trust  is  general  and  of  an  unlim- 
ited nature,  he  need  not  see  to  it.  There  Is  much  reason  in  the  doctrine 
that  when  the  trust  is  defined  In  Its  object  and  the  purchase  money  is  to 
be  reinvested  upon  trusts  which  require  time  and  discretion,  or  the  acts 
of  sale  and  reinvestment  are  manifestly  contemplated  to  be  at  a  distance 
from  each  other,  the  purchaser  shall  not  be  bound  to  look  to  the  appli- 
cation of  the  purchase  money,  for  the  trustee  is  clothed  with  a  discretion 
In  the  management  of  the  trust  fund  and  if  any  persons  are  to  suffer  by 
his  misconduct,  it  should  rather  be  those  who  reposed  confidence,  than 
those  who  have  bought  under  an  apparently  authorized  act.  So,  when 
a  sale  is  made  by  trustees  under  a  power  to  sell  and  reinvest  upon  the 
same  trusts,  it  has  been  held  in  America  that  the  purchaser  is  not  bound 
to  see  to  the  application  of  the  purchase  money.  If  the  form  of  the 
bequest  implies  a  confidence  reposed  in  the  trustee  in  regard  to  the 
Application  of  the  purchase  money,  in  all  such  cases  it  is  unreasonable 
to  require  the  purchaser  to  look  to  the  application  of  the  purchase 
money.  When  the  time  has  arrived  for  the  sale  of  the  real  estate,  and 
the  persons  entitled  to  the  money  are  infants  or  unborn,  then  the  pur- 
chaser is  not  bound  to  see  to  the  application  of  the  purchase  money, 
because  he  might  be  thus  implicated  in  a  trust  of  long  duration.  But  if 
an  estate  is  charged  with  a  sum  of  money  payable  to  an  infant  at  his 
majority,  then  the  purchaser  is  bound  to  see  the  money  duly  paid;  there 
the  person  named  is  in  ease,  and  the  day  is  fixed  and  designated,  the  trust 
limited  and  defined." 

As  is  apparent  from  this  opinion  the  general  rule  requiring  the  pur* 
chaser  to  see  to  the  application  of  the  purchase  price,  is  subject  to 
limitations  even  where  the  trust  is  of  definite  character.    It  must  not 
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Act  of  that  year.  It  applies,  however,  quite  irrespective  of  the  date  of 
the  settlement,  and  consequently,  now,  few,  If  any,  questions  of  prac- 

only  be  definite,  it  must  also  be  limited.  For  if  the  trustee  holds  with 
powers  to  sell  and  reinvest  upon  trusts  that  require  time  and  discretion, 
or  where  the  acts  of  sale  and  reinventment  are  contemplated  to  be  at  a 
distance  from  each  other,  then  the  purchaser  is  relieved  from  the  duty. 
Wormley  v.  Wormley,  8  Wheat.  423;  Hauser  v.  Shore,  5  Ired.  Eq.  857 
(which  was  a  trust  to  pay  Income  to  A.  for  life,  with  principal  over  in 
remainder);  Dean  v.  Nichols  (Ohio  Com.  FL),  25  Wkly.  Law  Bull.  278 
(which  was  a  trust  for  reinvestment  in  land,  title  to  which  was  vested  in 
unborn  persons). 

Where  moreover  there  is  a  personal  confidence  reposed  or  a  general 
discretion  conferred,  there  likewise  the  purchaser  is  relieved  from  the. 
duty.  Thus  where  there  is  a  trust  to  sell  and  receive  money  and  divide 
the  proceeds  among  beneficiaries  and  the  power  conferred  simply  a  per- 
sonal confidence  reposed  In  the  trustee.  Hunt  v.  Bank,  2  Dev.  Eq.  60. 
Thus  also  where  the  trust  was  to  sell  the  property  to  pay  the  beneficiary's- 
debts  and  to  raise  money  to  institute  suits  to  recover  property  for  the 
beneficiary.    Conover  v.  Stothoff,  88  N.  J.  Eq.  55. 

A  common  Illustration  of  the  discretion  which  will  relieve  a  purchaser 
from  seeing  to  the  application  of  the  purchase  money,  is  found  in  trusts 
for  sale  in  which  the  trustee  is  given  general  powers  to  reinvest  and  vary 
securities.  If  the  trust  is  to  sell  and  reinvest  in  a  specified  investment, 
such  as  bonds  or  stocks  named  in  the  settlement,  then  the  duty  to  see  to 
the  application  of  the  purchase  money  would  rest  on  the  purchaser;  but 
where  the  power  is  to  reinvest  or  vary  securities  generally,  then  that 
duty  does  not  exist.  For  all  such  powers  imply  a  discretion  in  the 
trustee.  Ashston  v.  Bank,  8  Allen,  217 ;  Shaw  v.  Spencer,  100  Mass.  891 ; 
Lining  v.  Peyton,  2  Desau.  875;  Mason  v.  Bank  of  Commerce,  16  Mo. 
App.  275;  90  Mo.  452;  Turner  v.  Hoyle,  95  Mo.  887;  Goodwin*.  Bank* 
48  Conn.  564;  Fountain  v.  Anderson,  33  Ga.  837;  Van  Bokkelen  v» 
Tinges,  58  Md.  57;  Keister  v.  Scott,  61  Md.  507.  In  the  leading  case  of 
Lining  v.  Peyton,  2  Desau.  875,  decided  in  1802,  Chancellor  Butiedge 
made  use  of  the  following  language:  "  Whatever  may  be  the  law  in. 
Great  Britain  on  this  subject,  there  are  a  variety  of  local  circumstances 
which  render  it  not  only  highly  improper,  but  almost  impracticable  that 
it  should  be  Adopted  in  this  country.  For  scarcely  would  a  purchaser 
of  trust  estate  be  found,  who  would  be  inclined  to  be  saddled  with  the 
Inconvenience  and  embarrassment  of  seeing  that  the  purchase  money- 
was  applied  to  the  purposes  of  the  trust.  We  do  not  say  that  where 
property  has  been  conveyed  in  trust  for  the  payment  of  debts  or  other 
specific  purposes  that  it  is  not  the  duty  as  well  as  the  interest  of  pur- 
chasers at  such  sales  to  attend  to  the  right  appropriation  of  the  money." 

It  is  to  be  observed  that  questions  of  this  character  arise  under  trusts 
created  by  will  or  deed.    The  duties  and  powers  of  many  trustees  such. 
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tlcal  interest  can  arise  nnder  the  old  law.    All,  therefore,  that  need  be 
*aid  is,  that  where,  previously  to  the  1st  of  January,  1882,  a  person  paid 
purchase  or  other  moneys  to  trustees,  the  payer  was  bound  to  see  to  the 
application  of  such  moneys  (6),  except  In  the  following  cases,  viz.:  — 
(1)  Where  the  settlement  expressly  exempted  him  from  doing  so; 

(6)  Dart,  670, 6th  ed. ;  Elliott  v.  Mtrryman,  1 1*  0. 64. 

as  administrators,  guardians,  county  commissioners,  etc.,  arise  under 
the  law  and  independent  of  deed  or  will.  Where  such  trustees  have  a 
prima  facie  power  to  sell,  the  purchaser  is  not  bound  to  see  to  the  applica- 
tion of  the  purchase  money.  Field  v.  Schieffling,  7  Johns.  Ch.  100; 
Bayard  ?.  Bank,  52  Pa.  St.  285;  Jacks  v.  State,  44  Ark.  61 ;  Seldner  v.  Mc- 
Creery,  75  Md.  287;  23  Atl.  Rep.  641 ;  Laurens  v.  Lucas,  6  Pick.  Eq.  217. 

If  the  trust  is  for  the  payment  of  debts  generally,  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  purchase  money.  Potter  v.  Gard- 
ner, 12  Wheat.  498;  Hausert?.  Shore,  5  Ired.  Eq.  857;  Gardner  v.  Gardner, 
8  Mason,  178;  Williams  v.  Otey,  8  Humph.  568;  Andrews  v.  Sparhawk,  13 
Pick.  898;  Goodrich  v.  Proctor,  1  Gray,  567;  Conover  v.  Stolhoff,  88  N.  J. 
Eq.  55;  White  t>.  Cook,  73  Ga.  175;  Cherry  v.  Greene,  115  111.  591.  And 
in  trusts  where  the  power  to  sell  extends  to  the  purposes  of  the  trust 
generally,  the  purchaser  is  relieved  from  the  duty.  National  Bank  of 
Commerce  t>.  Smith  (R.  I.),  24  Atl.  Rep.  273. 

But  whatever  be  the  duty  of  the  purchaser  in  any  case,  he  is  at  all 
events  liable  for  the  proper  application  of  the  purchase  money,  when  he 
is  aware  at  the  time  of  payment  of  the  Intended  misapplication  of  the 
funds,  or  is  a  participant  in  the  breach  of  trust,  or  Is  chargeable  with 
knowledge  of  facts  sufficient  to  import  notice  of  the  breach  of  trust. 
Nichols  v.  Peake,  26  N.  J.  Eq.  182;  Foster  v.  Dey,  27  N.  J.  Eq.  599; 
Prallo.  Hamll,  28  N.  J.  Eq.  66;  Wormley  v.  Wormley,  8  Wheat.  428; 
Turner  v.  Hoyle,  95  Mo.  837. 

By  statute  in  New  York,  adopted  in  many  other  States,  it  is  provided 
that  "  no  person  who  shall  actually  and  in  good  faith  pay  a  sum  of  money 
to  a  trustee,  which  the  trustee  as  such  Is  authorized  to  receive,  shall  be 
responsible  for  the  proper  application  of  such  money  according  to  the 
trust;  nor  shall  any  rightror  title  derived  by  him  from  such  trustee  in 
consideration  of  such  payment,  be  impeached  or  called  into  question  in 
consequence  of  any  misapplication  by  the  trustee,  of  the  moneys  paid." 
But  this  statute  does  not  relieve  the  purchaser  who  has  notice  of  the 
intended  breach  or  that  the  sale  is  made  in  contravention  of  the  trust. 
Good  faith  is  required  on  the  part  of  the  purchaser.  Champlin  t>.  Haight, 
10  Paige,  275.  And  thus  a  purchaser  cannot  even  under  the  statute  pay 
for  trust  property  in  the  individual  notes  of  the  trustee;  for  he  is  a  par- 
ticipant in  the  breach  of  trust.  Chandler  v.  Schoonover,  14  Ind.  824; 
Wallace  v.  Brown,  41  Ind.  436;  Bevis  v.  Heflio,  68  Ind.  129;  Saciav. 
Berthoud,  17  Barb.  15;  Petrie  v.  Clark,  11  Serg.  &  R.  377. 
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(2)  Where  the  settlement  was  dated  subsequently  to  the  28th  August, 
1860  (c)  (or,  in  the  case  of  parchase-money,  subsequently  to  18th 
August,  1859  (d))»  and  the  duty  was  not  expressly  cast  npon  him  by  the 
settlement ; 

(3)  Where  the  trusts  of  the  money  were  not  simple  trusts  (e),  or, 
being  simple  trusts,  it  was  gathered  from  the  settlement  that  the  settlor 
contemplated  the  possibility  of  any  of  the  beneficiaries  being  under  dis- 
ability, at  the  date  of  the  sale  or  payment  (/"),  or  in  any  other  case 
where  an  intention  to  Impose  the  duty  on  the  purchaser  or  person  paying 
could  not  be  reasonably  inferred  Q7).1 

It  may  perhaps  be  respectfully  observed,  that  the  wording  of  the  new 
power  is  not  beyond  criticism;  for  it  might  be,  speciously  enough, 
urged  that  the  words  "  the  receipt  of  any  person  to  whom  any  pur- 
chase or  mortgage  money  shall  be  payable  upon  any  express  or  implied 
trust,'9  only  enable  the  money  to  be  paid  to  the  trustee  where  the  trust 
is  not  a  simple  trust;  and  that,  in  fact,  the  payer  is  left  to  decide  the 
same  question  as  was  imposed  npon  him  by  the  old  law,  viz.,  whether 
the  purchase-money  is  payable  to  the  trustee  or  to  the  beneficiaries.  It 
is,  however,  apprehended  that  such  criticism  would  not  prevail,  Inas- 
much as,  if  acted  on,  it  would  practically  make  the  new  power  entirely 
nugatory  and  meaningless.  The  wording  of  the  repealed  section  of  Lord 
Cranworth's  Act  (ft),  was,  however,  free  from  all  doubt,  and  might,  it  is 
submitted,  have  been  re-enacted  with  advantage  (Q.1 

(c)  28  A  24  Vict.  c.  145,  e.  12. 

(d)  22  A  23  Vict,  c  85,  s.  28. 

(e)  See  Storey,  §  1134,  and  oases  cited  as  Illustrations,  Infra. 

(/)  Dart,  671, 6th  ed.;  Sowariby  v.  Lacey,  4  Mad.  142;  Lavender  v.  Stanton,  6  Ibid. 
46;  Balfour  v.  Wetland,  16  V.  151 ;  Breedon  v.  Breedon,  1  R.  A  M.  413. 
(g)  Dart,  678, 6th  ed. ;  and  see  generally  Elliott  v.  Merryman,  supra. 
(A)  28  A  24  Vict.  C  145,  s.  12. 

(f)  For  examples  of  tbe  old  law,  the  reader  Is  referred  to  Elliott  v.  Merryman, 
1  L.  C. 64;  Johnson  y.  Kennett,  8  M.  &  K.  624;  Eland  v.  Eland,  4  M.  AC.  420;  Forbea 
v.  Peacock,  1  Ph.  717;  Robinson  v.  Lowater,  5  D.,  M.  A  G.  272;  lie  Langmead,  1  D.,  M. 
AG.  853) ;  Sowariby  v.  Lacey,  4  Mad.  142;  and  Dart's  V.  A  P., 672,  6th  ed. 


1  Power  to  give  receipts  implied  under  trusts  for  payment  of  debts 
generally. —  Potter  v.  Gardner,  12  Wheat.  498 ;  Hauser  v.  Shore,  5  Ired. 
Eq.  857;  Williams  v.  Otey,  8  Humph.  588;  Andrews  v.  Sparhawk,  18  Pick. 
893;  Goodrich  v.  Proctor,  1  Gray,  567;  Conover  v.  Stothoff,  88  N.J.  Eq. 
55;  White  v.  Cook,  78  Ga.  175;  Cherry  v.  Greene,  115  111.  591;  Dewey  v. 
Buggies,  25  N.  J.  Eq.  35;  Grant  o.  Hook,  18  Serg.  &  B.  257. 
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Article  52. 

Power  to  compound  and  to  settle  Disputes. 

Power  to   compound  and  to  settle  Disputes. —  "(1) 

An  executor  or  administrator  may  pay  or  allow  any  debt 
or  claim  on  any  evidence  that  be  thinks  sufficient"  (k). 

"(2)  An  executor  or  administrator,  or  two  or  more 
trustees,  acting  together,  or  a  sole  acting  trustee  where  by 
the  instrument,  if  any,  creating  the  trust  a  sole  trustee  is 
authorized  to  execute  the  trusts  and  powers  thereof,  may, 
if  and  as  he  or  they  may  think  fit,  accept  any  composi- 
tion or  any  security,  real  or  personal,  for  any  debt  or  for 
any  property,  real  or  personal,  claimed,  and  may  allow 
any  time  for  payment  for  any  debt,  and  may  compromise, 
compound,  abandon,  submit  to  arbitration,  or  otherwise 
settle  any  debt,  account,  claim,  or  thing  whatever  relating 
to  the  testator's  or  intestate's  estate  or  to  the  trust,  and 
for  any  of  those  purposes  may  enter  into,  give,  execute, 
and  do  such  agreements,  instruments  of  composition  or 
arrangement,  releases,  and  other  things  as  to  him  or  them 
seem  expedient,  without  being  responsible  for  any  loss 
occasioned  by  any  act  or  thing  so  done  by  him  or  them  in 
good  faith  "  (/)• 

"  (3)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument,  if  any, 
creating  the  trust,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument,  and  to  the  provisions  therein 
contained  "  (tfi).1 

The  above  article  constitutes  the  first  three  subsections  of  section 

(*)  Trustee  Act,  1898,  sect.  31,  sub-MOt  L 
(I)  Trafttee  Act,  1898,  sect.  91,  sab-teot.  8. 
(m)  Ibid.,  sub -seot  8. 

1  Power  to  compound  and  settle  disputes. —  Allen  v.  Bandolph,  4 
Johns.  Ch.  693;  Meacham  v.  Stearns,  9  Paige,  407.  Many  of  the  States 
have  passed  laws  expressly  conferring  on  guardians,  executors  and 
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21  of  the  Trustee  Act,  1893,  which  is  merely  a  re-enactment  of  section 
37  of  the  Conveyancing  and  Law  of  Property  Act,  1881.  What  the 
effect  of  the  section  may  be  is  by  no  means  clear.  In  Be  Owens  (n), 
the  late  Sir  George  Jessel,  M.  B.,  intimated  that  the  probable  effect  of  it 
was  to  "  revolutionize  the  law  on  the  subject,*9  and  to  make  the  ques- 
tion In  every  case  one  entirely  of  good  faith,  quite  apart  from  any  ques- 
tion of  prudence.  On  the  other  hand,  it  has  been  suggested  that  the 
section  Is  merely  a  statutory  expression  of  the  law  of  the  court  {p)t 
with  this  Important  difference,  that  it  "  shifts  the  onus  of  proof,  where 
any  particular  transaction  is  impeached,  from  the  trustee  to  the  cestui 
que  trust.  Formerly  a  trustee  had  to  justify  his  action  in  compromising,, 
compounding,  &c;  henceforth  the  dissatisfied  cestui  que  trust  must 
prove  impropriety  of  motive^"  Q>).  However,  in  a  recent  case,  Lord 
Justice  Lopes  laid  it  down  broadly,  that  the  only  excuse  for  not  taking 
action  to  enforce  payment  of  a  debt  due  to  the  trust,  is  u  a  well  found 
belief  on  the  trustee's  part,  that  such  action  would  be  useless,  and  that 
the  burden  of  proving  the  grounds  of  such  well  founded  belief  is  on  the 
trustee"  (?).  If  this  be  indeed  so,  it  is  difficult  to  give  any  meaning 
whatever  to  the  section;  but  it  is  only  fair  to  add  that  the  section  was 
not  drawn  to  the  attention  of  the  court  when  the  Lord  Justice  made  the 
above-quoted  observations,  and  that  very  probably  it  would  not  have 
been  applicable  to  that  case  (r). 

It  may  perhaps  be  pointed  out,  that  although  the  wording  of  the  Act 
is  open  to  criticism,  it  must  (it  is  conceived)  be  construed  to  mean  that 
the  power  is  to  be  exercised  by  not  lets  than  two  trustees,  unless  a  sole 
trustee  Is  expressly  authorized  to  execute  the  trusts,  and  cannot  be 
construed  (as  doubtfully  suggested  by  the  learned  authors  above  quoted) 
to  enable  any  two  of  a  greater  number  of  trustees  to  compromise  or 
compound  without  the  joinder  of  their  fellows. 

(«)  47  I*  T. 61 ;  and  see  pp.  808,  SOS,  supra. 

(o)  See  Lewln,  512, 7th  ed. ;  WUet  v.  Oretham,  5  D.,  M.  A  G.  770;  Ex  parte  Ogte> 
S  Ch.  App.  715. 

{p)  Brett  and  Gierke's  Conveyancing,  Ac,  Acts.,  3rd  ed.,160. 
(7)  Re  Brogden,  Billing  v.  Brogden,  88  O.  D.  646, 574. 
(r)  See  also  pp.  257-260,  supra. 


trustees,  the  power  to  compromise  and  to  submit  claims  to  arbitration. 
In  Clarae  v.  Cordis,  4  Allen,  466,  doubts  were  suggested  as  to  the  con- 
stitutional power  of  the  legislature  to  confer  such  authority  on  trustees. 
The  point  was  chiefly  urged  upon  the  provision  of  the  law  which  made 
such  compromise  or  award  binding  upon  future  contingent  interests  as 
well  as  the  interests  of  parties  in  being.  But  the  court  held  that  In  view 
of  the  provision  of  the  law  for  the  representation  of  such  future  con- 
tingent interests  by  counsel  appointed  by  the  court,  the  law  could  not  in 
any  sense  be  said  to  work  a  deprivation  of  right  to  property  without 
consent. 
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Article  53. 
Power  to  allow  Maintenance  to  Infants. 

Power  to  allow  Maintenance  to  Infants. —  (1)  Where 
any  property  was,  or  is,  held  by  trustees,  in  trust  for  an 
infant  for  life  or  for  any  greater  interest,  and  whether 
absolutely  or  contingently  on  bis  attaining  the  age  of 
twenty-one  years,  or  on  the  occurrence  of  any  event 
before  his  attaining  that  age : — 

a.  The  trustees  may,  in  their  discretion,  make  an  allow- 
ance for  his  maintenance  and  education,  whether  there  be 
any  other  fund  applicable  to  the  same  purpose,  or  any 
person  bound  by  law  to  provide  for  such  maintenance  and 
education  or  not,  and  may  pay  it  to  the  guardian  or 
pa-rent  (/)of  the  infant  instead  of  expending  it  directly 
themselves  (w). 

/?.  Since  the  1st  January,  1882,  they  may  make  such 
allowance,  not  only  for  maintenance  and  education,  but 
also  otherwise  for  the  benefit  of  the  infant  (as). 

(2)  Provided,  nevertheless,  that  the  above  powers  do 
not  authorize  the  allowance  of  maintenance  where  the 
infant  on  attaining  twenty-one  would  only  be  entitled  to 
the  corpus,  and  not  to  the  intermediate  interest  (y).1 

Illustrations. 

1.  Oases  to  which  the  power  applies. —  Although  the  statute  allows 
maintenance  oat  of  the  income  of  a  contingent  legacy  or  fund,  yet  if,  on 
the  true  construction  of  the  settlement,  that  income  is  payable  to  some 
one  else  during  the  infancy,  and  is  not  to  be  accumulated  so  as  to  pass 

(f)  Re  Cotton,  1  O.  D.  232. 

(u)  Lord  Oran  worth's  Act,  23  A  24  Vict.  c.  145,  s.  26. 

(x)  Conveyancing  and  Law  of  Property  Act,  1881, 8. 48* 

(?)  Re  Dickson,  HiU  v.  Grant,  29  O.  D.  881 ;  Re  JudHn,  25  O.  D.  748;  Re  George,  5 
a  D.  837;  Re  Collins,  Collins  v.  Collins,  82  0.  D.  229;  Re  Jeffery,  Burt  t.  Arnold, 
(1891)  1  Ch.  671;  Re  Burton,  Banks  v.  Heavens,  (1892)  2  Oh.  88;  Re  Humphries,  62 1* 
J.,  Ch.  498;  Re  Adams,  (1898)  1  Ch.  829. 

1  See  not*,  ante,  p.   350. 
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along  with  the  corpus  if  and  when  it  vests,  the  infant  will  not  be  entitled 
to  be  maintained.  For,  if  he  were,  his  maintenance  would  come,  not  oat 
of  his  own  contingent  property,  bnt  out  of  somebody  else's  income, 
which  would  be  manifestly  unjust.  Consequently  the  first  question 
which  the  practitioner  has  to  solve  in  all  cases  of  maintenance  is,  whether 
or  not  the  income  of  the  fund  will  go  along  with  the  capital  if  and  when 
the  capital  vests  in  the  infant.  If  it  will,  then  maintenance  may  be  safely 
allowed.  If  It  will  not,  then  maintenance  must  be  refused.  Thus,  where 
the  rents  were  directed  to  be  accumulated  during  the  infancy,  and  the 
proceeds  to  be  Invested  in  the  purchase  of  real  estate,  it  was  held  that 
maintenance  must  be  refused  (s).  And  so,  where  a  legacy  is  given  to  a 
child,  if  and  when  it  attains  twenty-one,  then  as  the  intermediate  income 
is  undisposed  of,  and  goes  to  the  residuary  legatees,  the  infant  can  have 
no  maintenance  (a).  But,  on  the  other  hand,  where  a  legacy  was  given 
to  trustees  immediately  upon  trust  to  Invest  it,  and  to  pay  and  divide  it 
amongst  a  class  of  grandchildren  contingently  on  their  attaining  twenty- 
one,  with  remainders  over,  it  was  held  that  by  the  immediate  gift  to 
trustees,  the  legacy  was  severed  from  the  rest  of  the  estate,  and  segre- 
gated and  set  apart,  and  that  the  income  went  with  the  corpus,  so  that 
maintenance  could  be  ordered  (6). 

The  rule  was  tersely  expressed  by  Fry,  J.,  in  Guthrie  v.  Walrond  (c) 
as  follows :  — '.'  I  think  the  law  is  plain,  that  when  a  specific  legacy  is 
given  on  the  happening  of  a  contingency,  the  interest  upon  it,  and  any 
accretions  to  it  before  the  happening  of  the  contingency,  fall  into  the 
residue  of  the  testator's  estate,  or  go  to  his  next  of  kin,  as  the  case  may 
be.  But  when  a  specific  legacy  is  vested  at  once  in  the  legatee,  and 
the  enjoyment  only  is  postponed  until  the  happening  of  the  contingency, 
the  interim  interest  and  accretions  go  to  the  legatee. 

2.  Contingent  snare  of  residue. —  Where  a  testator  bequeaths  a  share 
of  residue  to  such  of  a  class  as  shall  attain  twenty-one,  it  would  seem 
that  so  long  as  they  are  all  Infants  they  are  entitled  to  maintenance,  on 
the  curiously  refined  ground  that  although  they  do  not  take  an  Interest 
in  the  income  qua  income  of  the  capital  to  which  they  are  contingently 
entitled,  yet  as  it  is  undisposed  of  Income,  it  becomes  apart  of  the  residue 
itself,  and  the  infants  take  a  contingent  interest  in  it  as  residuary  lega- 
tees (d).  Whether,  however,  under  such  a  gift,  the  whole  income  is  not 
payable  to  such  of  the  class  as  have  for  the  time  being  attained  twenty - 

(*)  Re  Alford,  Bunt  v.  Parry,  82  CD.  888;  and  see  Be  Jeffrey,  Burt  v.  Arnold, 
(1891)  1  Ch.  671. 

(a)  Guthrie  y.  Walrond,  22  0.  D.  573;  bat  see  and  distinguish  lie  Adams,  Adams 
v.  Adams,  (1838)  1  Ctt.  829. 

(&)  Re  Medlock,  Ruffle  v.  Medlock,  55  L.  J.  Oh.  788. 

(c)  22  O.  D.,  at  p.  678.  The  dicta  of  Jessel,  M.  R.,  In  Long  v.  Ovenden,  16  O.  D. 
691,  to  the  contrary,  are  Inconsistent  with  this  case  and  with  Be  Medlock,  Ruffle  v. 
Medlock,  snpra;  and  have  been  disapproved  by  Ohitty,  J.,  in  Be  Clements,  W.  N. 
(1894),  p.  29. 

(<*)  Be  Adams,  Adams  v.  Adams,  (1893)  1  Ch.  329,  North,  J.,  following  Be  Bmrion. 
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one  to  the  exclusion  of  the  infants,  appears  to  be  doubtful  (e) ;  but  it  Is 
conceived  that  It  is  Dot,  and  that  Mr.  Justice  North's  decision  in  Be 
Jeffery,  Burt  v.  Arnold  (a)  to  the  contrary  effect,  was  decided  upon  an 
erroneous  reading  of  Fumeaux  v.  Bucket  (/),  which  is  inaccurately  re- 
ported (g),  and  that  Mr.  Justice  Chltty's  decision  in  Be  Burton  (A)  is 
supported  by  the  older  authority  of  Bochford  v.  Hackman  (Q. 

8.  Residuary  sift  to  infant. —  It  may  be  added  that  a  gift  of  residue 
to  an  infant  makes  the  executor  a  trustee,  and  enables  him  to  allow  main- 
tenance under  this  article  (*). 


Article  54. 

Power  of  Trustees  to  pay  to  Attorney  appointed  by  Ben- 
eficiary. 

Power  of  Trustees  to  pay  to  Attorney  appointed  by 
Beneficiary. —  A  trustee  acting  or  paying  money  in  good 
faith  under  or  in  pursuance  of  any  power  of  attorney  is 
not  liable  for  any  such  act  or  payment  by  reason  of  the 
fact  that  at  the  time  of  the  payment  or  act  the  person  who 
gave  the  power  of  attorney  was  dead  or  had  done  some  act 
to  avoid  the  power,  if  this  fact  was  not  known  to  the 
trustee  at  the  time  of  his  so  acting  or  paying.  But  this 
does  not  affect  the  right  of  any  person  entitled  to  the 
money  against  the  person  to  whom  the  payment  is  made, 
and  the  person  so  entitled  has  the  same  remedy  against  the 
person  to  whom  the  payment  is  made  as  he  would  have  had 
against  the  trustee  (Z). 

The  above  article,  although  restricted  in  terms  to  trustees,  is  but  little 
more  than  the  general  law  now  applicable  to  all  persons  acting  upon 
the  faith  of  a  power  of  attorney,  inasmuch  as  sect.  47  of  the  Conveyanc- 
es Conf.  Re  Jefery,  Burt  v.  Arnold,  (1881)  1  Oh.  671;  and  Be  Burton,  Bank*  y. 
Heavens,  (1892)  2  Oh.  88. 

(/)  W.N.  (1879),  186. 

(jf)  See  Re  Adams,  Adam*  v.  Adams,  supra. 

(a)  8upra. 

«)  9  Ha.  470. 

(*)  Re  Smith,  42  O.  D.  80S. 

(/)  Trustees  Act,  1893,  seot  28,  re -00*011111 23  A  28  Vlot.  e.  85,  a.  26. 
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ing  and  Law  of  Property  Act,  1881,  gives  protection  to  every  person  so 
acting,  notwithstanding  that  before  the  payment  or  act  the  donor  of  the 
power  had  died,  or  become  lnnatic  or  of  unsound  mind,  or  bankrupt,  or 
had  revoked  the  power,  if  the  fact  of  such  death,  lunacy,  unsoundness  of 
mind,  or  bankruptcy  or  revocation,  was  not,  at  the  time  of  the  payment 
or  act,  known  to  the  person  making  or  doing  the  same. 


Article  55. 

^Suspension  of  the   Trustee's   Powers  by   Administration 

Action. 

Suspension  of  the  Trustee's  Powers  by  Administration 
Action. —  (1)  Where  a  judgment  has  been  made  for  the 
execution  of  the  trust  by  the  court,  or  before  judgment  an 
injunction  has  been  granted,  or  a  receiver  appointed,  the 
trustee  cannot  exercise  his  powers,  except  with  the  sanction 
of  the  court  (m). 

(2)  But  although  the  sanction  of  the  court  must  be 
obtained,  the  court  will  not  interfere  with  a  discretion 
reposed  in  a  trustee  and  expressed  to  be  absolute  and 
uncontrollable,  so  long  as  it  is  exercised  in  good  faith  (n). 

(3)  The  mere  fact  that  a  writ  has  been  issued  for  admin- 
istration of  the  trust  does  not  affect  the  powers  of  the 
trustee  (o). 

(4)  A  decree  for  administration  does  not  absolve  a 
trustee  from  the  performance  of  his  duties  (p).1 

Illustrations  . 

1.  After  judgment. —  Thus  a  trustee  cannot  prosecute  or  defend  legal 
proceedings  (g),  nor  execute  a  power  of  sale  (r),  nor  make  repairs  (*), 

(m)  Afiickelson  v.  Piper,  8  Sim.  64;  Bhewen  v.  Vanderhorst,  2  R.  A  II.  75;  Minort  y. 
Batttson,  1  App.  Gas.  428;  Eastwood  v.  Clarke,  23  C.  D.  134. 

(n)  Gisborne  v.  Gisborne,  2  App.  Oas.  800;  and  see  Must*.  1  to  8,  Art  49,  supra, 
j>.418. 

(o)  Berry  v.  Gibbons,  8  Oh.  App.  747. 

(p)  Garner  v.  Moore,  3  Dr.  277. 

(q)  Jones  v.  Powell,  4  B.  96. 

(r)  Walker  v.  SmaUwood,  Amb.  676. 

(«)  Mitchelson  v.  Piper,  supra. 

1  See  note,  Article  69,  infra. 
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nor  Invest  (0,  nor  exercise  any  other  power,  after  a  decree  in  ..n  admin- 
istration suit,  without  applying  to  the  court  to  sanction  his  doing  so. 

2.  Before  judgment. — In  Berry  v.  Gibbons  (u)9  on  the  other  hand,  a 
decree  had  been  made  In  a  creditors9  suit  for  the  administration  of  the 
personal  estate  of  a  testator,  bat  no  receiver  had  been  appointed,  nor 
any  injunction  granted  to  restrain  the  executrix  from  dealing  with  the 
assets.  More  than  two  years  after  the  decree,  the  executrix,  who  was 
also  the  sole  legatee,  opened  an  account  with  a  bank  as  such  executrix. 
The  account  becoming  overdrawn,  she  deposited  with  the  bank  a  pic- 
ture belonging  to  the  testator's  estate,  by  way  of  security.  It  was 
contended,  that  although  the  bank  had  do  notice  of  the  suit,  yet  that  it 
being  a  lis  pendens,  they  ought  to  have  searched  the  register.  But 
Lord  Justice  James  said:  "In  my  opinion,  the  executrix  had  the  legal 
right  to  make  such  a  deposit.  In  order  to  deprive  them  (the  bank)  of 
the  benefit  of  it,  there  must  be  evidence  to  show  that  they  had  notice  of 
there  being  some  breach  of  trust  in  the  transaction.  The  doctrine  of  lis 
pendens  has  no  bearing  on  the  case;  for  a  mere  administration  decree, 
no  receiver  having »been  appointed,  nor  any  Injunction  granted  to  prevent 
the  executrix  from  dealing  with  the  assets,  would  not  take  away  her 
legal  powers.'9 

3.  Executor's  right  to  prefer  creditors. —  So,  where  an  executor  or 
administrator,  after  the  commencement  of  a  creditor's  administration 
action,  and  before  judgment,  has  voluntarily  paid  any  creditor  in  full, 
he  will  be  held  to  have  made  a  good  payment,  and  will  be  allowed  It  In 
passing  his  accounts,  even  though  he  may  have  had  notice  of  the  action 
before  payment.  To  prevent  such  payments  being  made  in  any  such  case, 
the  plaintiff  should,  immediately  upon  Issuing  his  writ,  apply  for  and 
obtain  a  receiver  (x). 

4.  Powers  of  trustees  who  have  paid  money  into  court. —  It  may 
be  conveniently  mentioned  here,  that  where  trustees  have  paid  the  trust 
fund  into  court  under  the  42d  section  of  the  Trustee  Act,  1893  (which 
re-enacts  the  Trustee  Relief  Act),  they  can  no  longer  exercise  any  of 
their  powers,  discretionary  or  otherwise.  For  the  payment  Into  court 
Is,  In  effect,  a  retirement  by  the  trustees  from  their  office,  and  a  relin- 
quishment of  the  judgment  and  discretion  confided  to  them  by  the 
settlor  (y). 

(0  BetheU  v.  Abraham,  17  Eq.  24. 

(u)  8  Ch.  App.  747. 

(x)  Be  BadcUffe,  European  Ass.  Society  v.  BadcUffe,  7  C.  D.  733;  and  see  also  Be 
Barrett,  Whittakerv.  Barrett,  4&  O.  D.  70,  where  It  was  held  that  notwithstanding 
an  order  for  an  account,  an  executrix  could  still  prefer  a  creditor,  even  although 
that  creditor  was  herself  as  trustee  of  a  settlement. 

(y)  Be  NeUUfoid,  59  L.  T.  815. 


CHAPTER  V. 
Power  of  the  Beneficiaries. 

Art.  56.  Power  of  the  Beneficiaries  in  a  Simple  Trust. 
"    67.  Power  of  the  Beneficiaries  collectively  in  a  Special  Trust* 
"    58.  Power  of  one  of  several  Beneficiaries  in  a  Special  Trust. 


Article  56. 
Power  of  the  Beneficiaries  in  a  Simple  Trust. 

Power  of  the  Beneficiaries  in  a  Simple  Trust. —  The 

beneficiary  in  a  simple  trust  is  entitled  to  have  the  legal 
estate  vested  in  him  or  conveyed  as  he  may  direct  (a).1 

(a)  Smith  v.  Wheeler,  I  Mod.  17;  Brown  v.  Bow,  Barn.  354;  Att.-Oen.  v.  Qore,  ibid. 
100;  Kaye  v.  Powell,  1 V.  408;  and  per  Fry,  J.,  Re  Cotton's  Trustees  and  London  School 
Board,  19  0.  D.  627. 

i  The  authority  of  the  beneficiaries  in  a  simple  trust. —  Inches  t>. 
Hill,  106  Mass.  577.  As  an  application  of  this  principle  it  follows  that 
whenever  one  party  acquires  the  legal  title  to  property,  to  which  another 
has  a  better  right,  equity  will  hold  the  former  a  trustee  for  the  latter 
and  compel  him  to  convey  the  legal  title  to  the  latter,  who  is  regarded 
in  equity  as  the  true  owner.  Stark  v.  Starrs,  6  Wall.  402 ;  Lindsey  o. 
Hawes,  2  Black,  544;  State  v.  Bachelder,  1  Wall.  109;  Johnson  v.  Tows- 
ley,  13  Wall.  72;  Samson  v.  Smiley,  18  Wall.  91;  Winona,  etc.,  R.  Co.  v. 
St.  Paul,  etc.,  R.  Co.,  26  Minn.  181. 

Where  the  only  duty  of  an  executor  is  to  divide  the  residuary  estate 
into  equal  parts  and  convey  to  trustees,  the  trustees  may  compel  the 
executor  to  clear  the  estate  of  liens  and  convey  to  them.  Stevens  v. 
Stevens,  69  Hun,  832;  23  N.  Y.  Supp.  520. 

Another  common  illustration  of  the  principle  stated  in  the  text,  is  found 
in  trusts  for  married  women,  where  the  trustee  is  charged  with  no  active 
duties,  but  is  merely  the  holder  to  the  legal  title  to  protect  the  property 
from  the  debts  or  control  of  the  husband.    In  such  trusts,  the  beneficiary 

(368) 


IN   A  SIMPLE  TRUST.  369 


Illustration. 

Thus,  if  property  be  devised  unto  and  to  the  nse  of  a  trustee  in  fee 
simple,  upon  trust  to  pay  testator's  debts  and,  subject  thereto,  upon 
trust  for  testator's  widow  for  life,  and  after  her  death  upon  trust  for  B. 
absolutely,  B.,  on  the  death  of  the  widow  and  the  payment  of  the  debts, 
will  be  entitled  to  call  upon  the  trustee  to  vest  the  property  absolutely 
in  him.  For  in  equity  B.  is  the  sole  and  absolute  owner,  and  the*court 
will  not  permit  a  person,  solely  and  absolutely  entitled,  to  be  sqbjected 
to  the  tutelage  or'lnterference  of  a  trustee.  The  court,  in  fact,  regards 
a  trustee  as  a  kind  of  intermediary  or  stakeholder,  whose  office  la  to  hold 
the  scales  evenly,  and  to  see  that  the  rights  of  several  persons  are 
mutually  respected.  But  where  there  is  only  one  person  interested,  the 
trustees9  raison  d'&tre  ceases  to  exist,  and  consequently  he  himself  be- 
comes merely  a  person  in  the  legal  possession  of  another  person's 
estate. 

Is  entitled  to  a  conveyance  from  the  trustee,  upon  becoming  discovert, 
upon  the  theory  that  the  trust  ceases  with  the  reason  for  its  existence. 
Smith  v.  Starr,  8  Whart.  62;  Bush's  Appeal,  88  Pa.  St.  85;  Freyvogle 
v.  Hughes,  68  Pa.  St.  228;  Dodson  v.  Bull,  60  Pa.  St.  492;  Qulnn'sEst., 
144  Pa.  St.  444;  Appeal  of  Chad  wick  (Pa.),  7  Atl.  Rep.  178;  Snellingv. 
Lamar,  82  S.  C.  72;  Carswell  v.  Lovett,  8  Ga.  86.  In  Rhode  Island  a 
trust  for  the  protection  of  a  married  woman  was  terminated  on  the 
adoption  of  a  married  woman's  act  furnishing  the  protection  Intended  by 
the  settlor.  Nightingale  v.  Nightingale,  18  R.  I.  118.  Whenever  the 
intention  as  gathered  from  the  settlement  appears  to  be  the  protection 
of  the  property  against  the  marital  rights  of  any  future  husband,  such 
intention  will  be  given  effect  upon  remarriage.  But  in  the  absence  of 
any  such  intention  expressed  or  reasonably  implied,  the  death  of  the 
husband  will  terminate  the  trust  and  leave  the  property  subject  to  the 
marital  rights  of  the  second  husband.  Beaufort  v.  Collier,  6  Humph. 
487;  Robert  o.  West,  15  Ga.  128;  Waters  v.  Tazewell,  9  Md.  291 ;  Shirley 
t*.  Shirley,  9  Paige,  868;  Dubs  v.  Dubs,  31  Pa.  St.  149;  Freyvogle  «. 
Hughes,  56  Pa.  St.  228;  Wells  v.  McCall,64Pa.  St.  207;  Qalnn'sEst.,  144 
Pa.  St.  456.  The  same  rule  by  which  a  trust  terminates  with  the  cessation 
of  its  object  applies  to  a  trust  for  children  who  by  reason  of  youth  are 
Incompetent  to  manage  affairs.  Upon  their  arriving  at  mature  age  and 
understanding  they  can  compel  a  conveyance  to  them  by  the  trustee. 
Fisher  v.  Wester,  154  Pa.  65;  25  Atl.  Rep.  1015. 

Where,  however,  the  ownership  of  the  beneficiary  in  the  trust  estate 
is  not  immediate  and  absolute,  or  would  endanger  or  defeat  ultimate 
limitations  of  the  trust,  he  cannot  call  for  a  conveyance  of  the  legal 
estate.    Battle  v.  Petevay,  5  Ired.  576. 

24 
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Article  57. 

Power    of  the    Beneficiaries    collectively    in    a    Special 

Trust. 

Power  of  the  Beneficiaries  collectively  in  a  Special 
Trust* —  a.  If  there  is  only  one  beneficiary,  or  if  there  are 
several  and  they  are  all  of  one  mind,  and  he  or  they  are  not 
under  any  disability,  the  specific  performance  of  the  trust 
may  be  arrested,  and  the  trust  modified  or  extinguished.1 

1  The  authority  of  the  beneficiaries  collectively  In  a  special  trust.— 
If  all  the  beneficiaries  are  sui  juris  and  desire  it,  the  trust  may  be  modi- 
fied or  discharged.  The  rale  was  thus  stated  by  Merrick,  J.,  in  Smith  o. 
Harrington,  4  Allen,  566:  "The  principle  is  simply  this:  that  where 
property  is  given,  granted  or  bequeathed  to  certain  individuals  to  be  used, 
appropriated  and  applied  for  this  benefit,  and  in  such  a  manner  that  no 
other  person  or  persons  can  have  any  interest  in  it,  they  thereby  become 
In  effect  the  absolute  owners  of  it  and  may  exercise  all  the  rights  belong- 
ing to  them  in  that  relation.  It  is  easy  to  create  a  trust  which  cannot  be 
annulled  or  Interfered  with.  If,  for  instance,  the  use  of  an  estate  or  the 
Income  of  property  be  given  to  one  or  many  persons  for  life,  with 
remainder  over  at  his  or  their  decease,  to  their  respective  heirs,  or  if 
given  for  some  intermediate  time,  and  then  upon  the  happening  of  some 
specified  contingency  to  pass  to  other  designated  parties  who  may  then 
be  In  being,  the  trust  must  be  preserved,  because  until  the  death  of  the 
beneficiary  in  the  one  case,  or  the  occurrence  of  the  contingency  in  the 
other,  it  cannot  be  known  to  whom  the  property  will  finally  come.  In 
the  mean  time,  there  is  no  one  competent  to  execute  a  valid  discharge  to 
the  trustee,  because  it  cannot  be  ascertained  in  whom  the  right  of  prop- 
erty will  ultimately  become  vested.  Such,  and  all  similar  provisions,  are 
very  different  from  the  present  case,  where  the  heirs  at  law,  taken  col- 
lectively, are  to  be  considered  as  the  sole  and  exclusive  owners  of  the 
property  bequeathed,  because  they  alone  have  any  beneficial  Interest  in 
it."  See  also  In  support  of  the  general  proposition;  Bowdltch  v. 
Andrews,  S  Allen,  839;  Inches  v.  Hill,  106  Mass.  577;  Newhall  v.  Jones, 
109  Mass.  259;  Chesman  v.  Cummings,  142  Mass.  69;  Sears  0.  Choate, 
146  Mass.  895;  15  N.  E.  Rep.  786;  Truston,  Petitioner,  154  Mass.  596;  In 
re  Thompson's  Est.,  10  Pa.  Co.  Ct.  Rep.  472;  In  re  Leipes  Est.,  11  Pa.  Co. 
Ct.  Rep.  27;  Hubert?.  Donoghne,  49  N.  J.  Eq.  125;  Taylor o.  Huber,  18 
Ohio  St.  288;  Kennedy  v.  Badgett,  19  S.  C.  591;  Paine  v.  Forsaith  (Me.), 
30  A tl.  Rep.  11. 

Where  beneficiaries  desire  a  practicable  and  durable  separation  of  the 
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/?.  Infants,  lunatics,  and  married  women  restrained  from 
anticipation  (6),  are  persons  under  disability.  A  married 
woman,  even  though  not  restrained  from  anticipation, 
cannot  modify  or  extinguish  a  trust,  without  the  joinder 
of  her  husband,  and  with  the  same  formalities  as  would  be 
required  to  release  a  corresponding  legal  estate,  unless  the 
trust  is  for  her  separate  use  (c),  or  unless  her  title  first 
accrued  or  her  marriage  took  place  since  1882  (d).1 

(b)  Stanley  v.  Stanley,  7  C.  D.  689;  TuUett  v.  Armstrong,  1  B.  22,  even  although  the 
property  was  settled  by  her  on  herself;  Arnold*.  Woodhams,  16  Eq.  S3. 

(e)  Pride  v.  Bulb,  7  Ch.  App.  64 ;  Peacock  v.  Monk,  2  V.  sen.  100;  Taylor  v.  Meads, 
34L.  J.,Ch.  203. 

(<f)  Married  Women's  Property  Act,  1882.  As  to  the  meaning  of  her  "  title  first 
Accruing,"  see  Reid  v.  JUid,  81 0.  D.  402. 

trust  fond  it  will  be  ordered.  Bat  partition  of  a  trust  fund  will  not  be 
ordered  where  all  the  beneficiaries  are  not  united  in  favoring  it.  Palmer 
v.  Dunham,  6  N.  Y.  Supp.  262;  Story  v.  Palmer,  46  N.  J.  Eq.  1;  IS  Atl. 
Hep.  863. 

Where  the  settlor's  consent  is  expressly  made  a  prerequisite  to  a  ter- 
mination of  the  trust,  a  discharge  of  the  trust  will  not  be  decreed  in  its 
absence.  Be  Vanderbilt,  20  Hun,  520;  see  also  Barber  v.  Carey,  UN. 
T.  897.  But  the  refusal  of  consent  on  the  part  of  the  beneficiary  may  be 
met  by  discharging  the  trust  except  as  to  the  objecting  party.  Walker 
t>.  Beno,  106  Mass.  109;  Henderson's  Est.,  15  Pbila.  598. 

As  a  limitation,  of  the  general  rule,  it  must  be  remembered  that  there 
is  an  exception  in  the  case  of  contingent  or  unascertained  interests, 
which  cannot  be  affected  by  the  consent  of  present  beneficiaries.  Pren- 
tice v.  Hall,  106  Mass.  597;  Brandenburg  v.  Thorndike,  189  Mass.  102; 
Walton  v.  Follansbee  (HI.),  28  N.  E.  Bep.  882.  And  though  all  the  ben- 
eficiaries consent,  the  court  may,  for  good  equitable  reasons,  refuse  to 
discharge  a  trust. 

In  Lent  v.  Howard,  89  N.  Y.  619,  the  court  refused  to  discharge  a 
trust  on  the  request  of  all  beneficiaries,  but  the  decision  is  based  on  a 
statute.  The  case  of  Oirard  v.  Bulkley,  187  Mass.  475,  in  which  the 
court  took  a  similar  action,  does  not  appear  to  have  been  based  on  a 
statute  and  is  certainly  In  opposition  to  the  general  rule  stated*  Bat 
the  opinion  is  fragmentary  and,  in  any  event,  seems  to  stand  alone. 

1  Authority  of  the  beneficiaries  collectively  in  a  special  trust  — 
Married  women.  —  The  subject  of  the  release  or  discharge  of  a  trust  by  a 
married  woman  is  governed  in  all  the  States  by  statute  regulating  con- 
veyances by  the  wife  of  her  separate  estate.  These  statutes  must  be 
strictly  followed. 
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Illustrations. 

1.  Vested  Interest  at  twenty-one,  but  payment  deferred  until 
twenty-four. —  Thus,  a  testator  gave  his  residuary  personal  estate  to  an 
infant,  and  directed  his  executors  to  place  it  out  at  interest  to  accumu- 
late! and  to  pay  the  principal  to  the  infant  on  his  attaining  twenty/our, 
and  In  the  meantime  to  allow  602.  a  year  for  his  maintenance;  and  the 
testator  gave  the  residue  over  on  the  infant's  dying  under  twenty-os*. 
The  court  held  that  on  the  true  construction  of  the  will,  the  infant  took 
an  absolute  vested  and  transmissible  interest  on  attaining  twenty-one ; 
and  that,  consequently,  being  the  only  person  beneficially  interested,  he 
could  put  an  end  to  the  trust,  and  was  entitled  to  have  the  residue  and 
accumulations  at  once  transferred  to  him  (e).  For,  as  the  late  Vice- 
Chancellor  Page  Wood  said  in  the  case  of  Gosling  v.  Gosling  (f): 
"  The  principle  of  this  court  has  always  been  to  recognize  the  right  of 
all  persons  who  attain  the  age  of  twenty-one  to  enter  upon  the  absolute 
use  and  enjoyment  of  the  property  given  to  them  by  a  will,  notwith- 
standing any  directions  by  the  testator  to  the  effect  that  they  are  not  to 
enjoy  it  until  a  later  age,  unless,  during  the  Interval,  the  property  is  given 
for  the  benefit  of  another.  If  the  property  is  once  theirs,  it  Is  useless- 
for  the  testator  to  attempt  to  impose  any  fetter  upon  their  enjoyment  of 
it  in  full,  so  soon  as  they  attain  twenty- one.  And  upon  that  principle, 
unless  there  is  in  the  will,  or  in  some  codicil  to  it,  a  clear  indication  of 
an  intention  on  the  part  of  the  testator,  not  only  that  his  devisees  are 
not  to  have  the  enjoyment  of  the  property  he  has  devised  to  them  until 
they  attain  twenty -five,  but  that  some  other  person  is  to  have  that  enjoy- 
ment, or  unless  the  property  is  so  clearly  taken  away  from  the  devisees 
up  to  the  time  of  their  attaining  twenty -five,  as  to  induce  the  court  to 
hold  that,  as  to  the  previous  rents  and  profits,  there  has  been  an  intestacy, 
the  court  does  not  hesitate  to  strike  out  of  the  will  any  direction  that  the 
devisees  shall  not  enjoy  it  in  full  until  they  attain  the  age  of  twenty-five 
years." 

2.  Otherwise  where  intermediate  Interest  does  not  go  to  same* 
beneficiary. —  The  above  cases  must,  however,  be  carefully  distin- 
guished from  those  in  which  the  settlement  gives  the  trustees  a  discre- 
tion to  apply  the  income  until  the  given  age  to  the  maintenance  of  a 
class  of  beneficiaries,  or  any  one  or  more  of  them  to  the  exclusion  of  the 
others.  For,  in  that  case,  until  the  youngest  member  of  the  class  attains 
the  given  age,  it  Is  impossible  to  say  that  any  member  of  the  class  has 
an  absolute  right  to  the  income  of  his  share.    Consequently,  he  is  not 


(a)  JotMlyn  v.  Jouclyn,  0  Sim.  68;  Saumders  v.  Vcndier,  Or.  ft  Ph.  840;  Harbin  v. 
Masterman,  W.  N.  1896,  p.  181. 

(/)  Johns.  366,  and  see  Judgment  of  Malins,  V.-0.#  Bubb  v.  Padwick,  18  O.  D. 
517.  Pry,  J.,  dissented  from  this  ease  In  Re  Chasten  (18  O.  D.  218),  bmt  on  ground* 
immaterial  to  the  present  point 
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the  only  person  interested  In  his  share,  and  cannot  call  for  the  pay- 
ment of  it  (fir). 

5.  Bequest  of  a  sum  of  consols  to  purohaeea  lite  annuity. —  Again, 
in  Be  Brawn  (h)  there  was  a  bequest  of  consols  in  trust  to  purchase  a 
life  annuity  for  a  lady,  to  be  held  for  her  separate  use  without  power 
of  anticipation;  and  in  case  of  her  illness  or  incapacity,  the  testator 
gave  the  trustees  a  discretionary  power  as  to  the  application  of  the 
annuity  for  her  maintenance.  The  legatee  being  unmarried,  and  the 
restraint  on  anticipation  being  therefore  nugatory,  it  was  held  that  she 
was  entitled  to  a  transfer  of  the  consols  into  her  own  name  (Q.  A 
similar  result  follows  where  the  legatee,  restrained  from  anticipating 
becomes  afterwards  discovert  (ft),  or  Is  divorced,  or  about  to  be 
divorced  (Z),  or  has  a  protection  order  under  20  &  21  Vict.  c.  85  (m),  and 
a  fortiori  where  she  is  judicially  separated  by  a  magistrate's  order  under 
41  Vict.  c.  19,  s.  4. 

4.  Direction  to  purchase  an  annuity  and  attempted  restraint  on 
alienation.— A  testratrlx  gave  a  sum  of  20,0002.  stock,  to  be  laid  out  by 
the  trustees  of  her  will  in  the  purchase  of  a  government  annuity,  in 
the  name  and  for  the  benefit  of  her  godson  for  the  term  of  his  natural 
life,  and  directed  that  the  annuitant  should  not  be  entitled  to  have  the 
value  of  his  annuity  In  lieu  thereof,  and  that  if  he  should  sell  it,  it 
should  cease,  and  form  part  Of  her  residuary  estate.  It  was,  neverthe- 
less, held  that  the  annuitant  was  absolutely  entitled  to  the  annuity,  and 
that  he  conld  make  a  good  title  to  it  to  a  purchaser  (n). 

6.  Absolute  grift  to  daughters  with  direction  to  settle  upon  them- 
selves  at  marriage. —  So,  where  a  testator  directed  his  property  to  be 
divided  into  nine  shares,  and  gave  one  and  a  half  share  to  each  of  his 
two  daughters,  "  to  be  settled  on  themselves  at  their  marriage,99  It  was 
held  by  Sir  James  Bacon,  V.-C.,  that,  on  the  true  construction  of  the  wtU 
inasmuch  as  there  was  no  reference  to  grandchildren,  or  any  Intimation 
of  the  testator's  desire  to  restrict  the  gift  to  a  life  interest),  the  daugh- 
ters took  absolutely,  and  if  so,  then  under  the  above  rule  they  were 
entitled  to  have  their  shares  paid  over  to  them  on  attaining  twenty-one, 
free  from  all  liability  to  have  the  same  settled  (o).  Whether  the  learned 
judge's  construction  of  the  will  was  correct  may  perhaps  be  respectfully 
doubted  (p).    Anyhow,  the  reader  must  carefully  distinguish  the  above 


iff)  Re  Coleman,  Henry  v.  Strong,  89  0.  D.  448. 

(A)  27  B.  824. 

(<)  See  also  Tuttett  v.  Armstrong,  4  M.  A  O.  877;  Buttamhaw  v.  Martin,  Johns. 
89 ;  Wright  v.  Wright,  2  J.  A  H.  655 ;  Cooke  v.  Fuller,  26  B.  99;  Barton  v.  Brieooe,  Jae. 
60S;  Re  Oaffee,  1  M.  A  G.  647;  Re  Linyee,  28  B.  241. 

(*)  Buttanshaw  v.  Martin,  supra. 

(I)  Re  Linyee,  snpra. 

(m)  Cooke  v.  Fuller,  supra. 

(n)  Hunt-Foulston  v.  Furber,  8  0.  p.  266. 

(o)  Magrath  v.  Morehead,  12  Bq.  491. 

(p)  See  Loch  v.  Bay  ley,  4  Eq.  122. 
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case  from  those  In  which  there  is  a  direction  to  settle  on  a  daughter 
and  her  issue  (q),  where  of  course  she  would  not  be  the  only  person 
beneficially  interested,  and  consequently  would  not  be  entitled  to  demand 
the  capital.1 

6.  Direction  to  sell  estate  and  divide  proceeds.  —  On  similar  prin- 
ciples, where  an  estate  is  directed  to  be  sold  and  the  proceeds  to  be 
divided  amongst  several  persons,  although  no  one  singly  can  elect  that 
his  own  share  shall  not  be  disposed  of,  but  shall  remain  realty  (r)y  yet  if 
all  the  beneficiaries  agree  to  take  the  land  unconverted,  they  can  put  an 
end  to  the  trust,  and  Insist  upon  their  right  to  do  so  (*).  But  until  they 
do  so  elect  the  trust  subsists.  Where,  however,  there  is  no  trust  for 
sale,  but  merely  a  power  of  sale,  the  rule  is  subject  to  this  modification, 
viz.,  that  the  trust  still  subsists,  and  the  trustees  can  still  exercise  the 
power  after  the  property  has,  under  the  trusts,  become  absolutely  vested 
in  persons  who  are  sui  juris,  if,  on  the  construction  of  the  settlement,  it 
appears  to  be  the  intention  of  the  settlor  that  it  should  be  then  exercised,  and 
provided  that  the  power  in  Us  creation  was  not  obnoxious  to  the  rule 
against  perpetuities  (t)>  It  is  apprehended  that  it  follows  that,  in  such  a 
case,  no  one  of  the  beneficiaries  can  insist  upon  having  his  undivided 
share  in  the  legal  estate  conveyed  to  him  by  the  trustees;  for  that 
would  place  it  out  of  the  trustees'  power  to  exercise  the  power  of  sale 
confided  to  them  for  the  benefit  of  all  the  beneficiaries.3 

7.  Mortgagee  of  all  the  beneficial  interests.  —  The  question  is  some- 
times asked,  whether  a  mortgagee  of  an  only  beneficiary,  or,  what  comes 
to  the  same  thing,  of  the  several  beneficial  interests  of  all  the  benefi- 
ciaries, can  put  an  end  to  a  trust  (say  for  sale) ,  and  demand  a  convey- 
ance of  the  legal  estate  from  the  trustees.  It  is,  however,  clear  on 
principle  that  so  long  as  any  equity  of  redemption  is  in  existence  (that 

(q)  See  for  example,  Wise  v.  Piper,  18  O.  D.  848. 

(r)  HoUoway  v.  Badcliffe,  23  B.  163;  Biggs  v.  Peacock,  22  O.  D.  284;  Be  Tweedie 
and  MUse,  27  ibid.  815;  and  see  Judgment  of  Ohitty,  J.t  Be  Daveron,  Bomen  v. 
Churchill,  (1893)  8  Oh.  at  p.  424. 

(«)  Be  Cotton's  Trustees  and  London  School  Board,  19  C.  D.  624;  Harcourt  v. 
Seymour,  2  Sim.  N.  8.  45;  Cookson  v.  Beay,  5  B.  22;  Dixon  v.  Qayfere,  17  B.  438. 

(0  Be  Cotton's  Trustees  and  London  School  Board,  19  0.  D.  624;  Peters  v.  Lewes, 
and  East  Chrinstead  Bail.  Co.,  18  Ibid.  429  Be  Lord  Sudeley,  (1894)  1  Oh.  884. 

1  Direction  not  to  enjoy  Income. —  Stone's  Case,  138  Mass.  84o; 
Whall  t>.  Converse,  146  Mass.  845;  Sears  v.  Choate,  146  Mass.  895;  15  N. 
E.  Bep.  786;  Bennett  v.  Chapin,  71  Mich.  526;  Culbertson's  Appeal,  76 
Pa.  St.  145;  Russell's  Appeal,  75  Pa.  St.  269;  Henderson's  Est.,  15  Phila. 
598;  Wain wright  r.  Low,  182  N.  T.  313;  Turnage  v.  Green,  2  Jones  Eq. 
68;  Jasper  v.  Maxwell,  1  Dev.  Eq.  857;  Huber  v.  Taylor,  18  Ohio  St.  288; 
Soteldo  v.  Clement  (Ohio),  29  Wkly.  Law  Bull.  384. 

*  Direction  to  sell  estate  —  Election. —  Osgood  v.  Franklin,  2  Johns. 
21;  Gest  v.  Flock,  2  N.  J.  Eq.  108;  Fluke  t>.  Fluke,  16  N.  J.  Eq.  478; 
Huber  v.  Donoghue,  49  N.  J.  Eq.  125. 
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Is  to  say,  until  sale  or  foreclosure)  he  could  not.  For  while  an  equity  of 
redemption  subsists,  the  mortgagee  is  not  the  sole  person  beneficially 
Interested  in  the  property,  and  therefore  cannot,  under  the  role  above 
enunciated,  assume  absolute  dominion  over  it.  No  doubt  when  he  has 
obtained  a  decree  of  absolute  foreclosure,  he  could  put  an  end  to  the 
trust;  and  so,  if  he  sold  the  entire  beneficial  interest  of  aU  the  mort- 
gagees, could  the  purchaser.  Moreover,  if  the  mortgage,  or  all  the 
mortgages  (as  the  case  may  be),  contained  powers  authorizing  the  mort- 
gagee to  stay,  or  agree  with  others  in  slaying,  the  trust,  he  might,  under 
such  powers,  do  so ;  but  nothing  short  of  a  most  explicit  power  would 
enable  him  before  foreclosure  or  sale  to  demand  a  conveyance  of  the 
legal  estate  (u). 


Article  58. 

Power  of  one  of  several  Beneficiaries  partially  interested 

in  a  Special  Trust. 

Power  of  one  of  several  Beneficiaries  partially  inter- 
ested in  a  Special  Trust.  —  (1)  The  authority  of  one  of 
several  beneficiaries  in  a  special  trust  in  general  depends 
upon  the  terms  of  the  trust  as  construed  by  the  court ;  but 
if  sui  juris,  a  beneficiary  cannot  be  restrained  from  assign- 
ing his  or  her  interest,1  save  only  in  the  case  of  a  married 

(«)  See  passim  observations  of  Jessel,  M.  E.,  as  to  the  rights  of  a  mortgagee  of 
distinct  beneficial  interests,  Be  Cooper  and  Allen,  4  O.  D.  814. 

i  Authority  of  one  of  several  beneficiaries  partially  Interested  In  a 
trust. —  In  the  absence  of  a  restriction  In  the  deed  of  settlement,  the 
estate  of  a  cestui  que  trust  may  be  conveyed  as  well  as  any  other.  Elliott  o. 
Armstrong,  2  Blackf .  198;  Wood  v.  Wallace,  24  Ind.  226;  Martin  v.  Davis, 
82  Ind.  88;  Dibrell  v.  Carlisle,  51  Miss.  785;  Buford  v.  Guthrie,  14  Bush, 
677;  Farmer's  Bank  v.  Brewer,  27  Conn.  600;  Easterly  v.  Kenney,  86 
Conn.  18;  Rogers  v.  Colt,  21  N.  J.  L.  704;  Perrlne  v.  Newell,  49  N.  J,  Eq. 
57;  28  Atl.  Rep.  492;  Crosby  v.  Cotton,  5  Tex.  Civ.  App.  583;  24  8.  W. 
Rep.  848;  Lamberton  v.  Pereles,  87  Wis.  449;  58  N.  W.  Rep.  776;  Hen- 
son  v.  Wright,  88  Tenn.  501;  12  S.  W.  Rep.  1035.  Where  there  Is  a 
vested  life  estate,  in  trust,  the  income  is  assignable.  Farmer's  Bank  o. 
Brewer,  27  Conn.  600;  Easterly  e.  Kenney,  36  Conn.  18;  Perrine  v.  New- 
ell, 49  N.  J.  Eq.  57;  23  AU.  Rep.  492;  Wood  v.  Kice,  108  Mo.  829;  158.  W. 
Rep.  623.  Likewise  a  vested  remainder.  Perrine  v.  Newell,  49  N.  J.  Eq. 
57;  23  Atl.  Rep.  492.  A  trust  estate  which  may  be  determinable  by  a 
contingency,  may  be  assigned,  subject,  of  course,  to  the  contingency. 
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woman,  who  may,  by  apt  words  in  the  settlement,  be 
restrained  from  doing  so  during  her  coverture,  but  not 
before  or  afterwards  (x).1 

(e)  Pybu$  v.  Smith,  3  B.  O.  C.  840  n. ;  Re  Bill*,  17  Eq.  409;  Horlock  v.  Horlock,  2  D.t 
M.  AG.  644;  TulUtt  v.  Armrtrong,  4  M.  A  C.  892;  Be  Oafee,\  M.  AG. 547;  Button- 
ikovf.  Martin,  Jotaos.  89. 

Wood  v.  Klce,  103  Mo.  829 ;  Winslow  v.  Goodwin,  7  Mete.  363 ;  Gardner 
o.  Hooper,  3  Gray,  898;  Dunn  v.  Sargent,  101  Mass.  886;  Putnam  v.  Story, 
132  Mass.  205;  Whipple  v.  Falrchild,  139  Mass.  162;  Dodd  v.  Wlnship, 
144  Mass.  461 ;  Wainwright  v.  Qawyer,  160  Mass.  168.  "  A  trust  may  be  so 
created  that  no  interest  vests  in  the  beneficiary,  as  where  it  is  limited  to 
the  support  and  maintenance  of  the  beneficiary,  and  he  is  prohibited  from 
alienation  or  anticipation.  So  where  the  income  is  to  be  paid  over,  only 
in  the  discretion  of  the  trustee,  or  where  it  can  only  be  applied  for  a 
special  use,  such  as  education  or  support.  In  all  such  cases  the  purpose 
of  the  trust  would  obviously  be  defeated,  if  the  beneficiary  could  assign 
or  alienate.  But  wherever  the  absolute  equitable  interest  is  In  the  cestui 
que  trusty  and  there  Is  no  prohibition  upon  the  power  of  alienation,  the 
incidents  of  ownership  attach,  and  such  Interest  is  assignable  or  alien- 
able." Benson  t>.  Wright,  88  Tenn.  601;  12  S.  W.  Rep.  343.  See  also 
as  to  alienability  of  interest  where  the  trust  is  "  for  support."  Barnes 
v.  Dow,  59  Vt.  630.  Also  where  the  trustee  has  a  discretionary  power 
to  appropriate  or  not  to  appropriate  there  Is  nothing  capable  of  being 
assigned.  But  this  case  does  not  arise  upon  a  provision  contained  in  the 
settlement  requiring  the  written  order  of  the  cestui  que  trust  before  the 
trustee  can  pay  over  the  Income.  Easterly  v.  Kenney,  36  Conn.  18.  But 
where  the  trustees  have  a  discretionary  power  to  "  discontinue  payments 
to  the  cestui  que  trust,  and  apply  the  same  in  such  a  way  as  they  deem 
best  for  his  support  and  maintenance,"  there  is  no  such  absolute  right 
of  property  as  will  sustain  an  assignment  by  the  beneficiary.  Wemyss  v. 
White,  159  Mass.  484;  84  N.  E.  Rep.  718. 

As  to  this  case,  it  must  however  be  remembered,  that  in  Massachusetts, 
as  well  as  In  several  other  States,  the  doctrine  of  the  English  courts  that 
the  power  of  the  beneficiary  (other  than  a  married  woman)  to  alienate 
is  incident  to  his  equitable  ownership,  has  been  distinctly  modified,  and 
in  those  8tates  the  cestui  que  trust,  as  regards  alienation  and  anticipa- 
tion, Is  placed  upon  the  same  footing  as  married  women  under  the 
English  decisions.  For  American  cases  referring  to  the  question  of 
restraint  upon  alienation,  see  note  in  Article  10,  ante. 

In  New  York,  by  a  statute,  followed  with  more  or  less  modification  In 
other  States,  persons  beneficially  Interested  in  trusts  for  the  receipt  of 
rents  and  profits  of  lands,  are  prohibited  from  assigning  their  Interest. 

1  Authority  of  beneficiary — Married  woman. — See  Kempton  v. 
Hallowell,  24  Ga.  52;  Llmbray  v.  Harrison,  8  Ark.  302;  Wells  v.  McCall, 
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» 

(2)  An   equitable  tenant   for   life  of   land   within   the 
meaning  of  the  Settled  Land  Act,  18829  has  all  the  powers 


64  Pa.  St.  807.  In  Clarke  v.  Windham,  12  Ala.  798,  It  seems  to  have  been 
doubted  whether  the  clause  against  alienation  could  be  held,  In  this 
country,  a  valid  limitation  of  a  married  woman's  separate  estate.  But 
the  point  was  not  directly  decided,  and  in  other  States  does  not  appear 
to  have  been  urged. 

In  Whitesides  v.  Cannon,  28  Mo.  457 — a  decision  which  is  a  classic 
on  the  topic  of  the  separate  estate  of  married  women,  It  is  said  (p.  465) : 
"  Whenever  it  is  thought  desirable  to  protect  the  wife's  separate  prop- 
erty against  the  influence  of  the  husband,  it  is  effected,  in  English  settle* 
ments,  by  inserting  a  clause  prohibiting  alienation  or  anticipation;  and 
we  remark,  in  reference  to  this  provision,  that,  when  courts  of  equity 
first  established  the  separate  use  trust,  they  violated  the  laws  of  property 
as  between  husband  and  wife ;  but,  it  was  thought  beneficial  and  pre- 
vailed. When,  however,  it  was  settled  that  a  wife  might  enjoy  her 
separate  estate  as  a  feme  sole,  the  laws  of  property  attached  to  this  new 
estate,  and  it  was  found,  as  part  of  such  law,  that  the  power  of  aliena- 
tion belonged  to  the  wife  and  endangered  the  security  intended.  To 
protect  the  separate  estate  therefore,  against  the  influence  of  the  husband, 
the  clause  against  alienation  or  anticipation  was  introduced,  and  although 
it  is  an  established  rule  of  property,  In  equity  as  well  as  law,  that  all 
restrictions  Inconsistent  with  the  nature  of  the  estate  given  are  void, 
yet  equity  here  again  interfered,  and  by  another  violation  of  the  laws  of 
property,  established  the  validity  of  the  prohibition  against  alienation  in 
cases  where  the  settlement  was  upon  a  female  under  coverture  at  the  time. 
The  question  then  arose,  whether  the  operation  of  the  prohibition  was  con- 
fined to  the  existing  coverture,  or  might  be  extended  to  any  future  mar- 
riage. It  was  admitted  that  during  discovertnre  the  clause  was  void, 
and  that  up  to  the  moment  of  the  marriage  the  woman's  ownership  was 
absolute,  the  law  making  no  distinction  between  males  and  female  in  that 
particular.  But  it  was  finally  settled  as  late  as  1840,  that  upon  a  subsequent 
marriage,  the  separate  estate  arose  qualified  by  the  clause  against  aliena- 
tion." 

Again,  in  the  same  case,  it  is  said,  p.  460,  et  8pq. :  "  Two  opinions 
seem  to  have  prevailed  as  to  the  wife's  power  of  disposition  over  it — 
one,  that  she  was  to  be  regarded  in  equity  as  the  feme  $oU  owner,  with 
aU  the  power  of  disposition  incident  to  the  ownership  of  property,  un- 
less expressly  restrained  in  her  control  over  it  by  the  instrument  of  gift — 
and  the  other  that  she  was  only  entitled  to  the  fruits  of  the  property 
during  coverture,  and  had  such  power  of  disposition  as  was  expressly 
conferred  upon  her  by  the  instrument  creating  the  estate."  The  opinion 
then  proceeds  to  examine  the  history  of  the  English  cases  upon  this  point, 
and  shows  that  the  former  rale  Is  now  established  in  England,  though 
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of  selling,  enfranchising,  exchanging,  partitioning,  leasing, 
mortgaging,  &c.,  conferred  on  tenants  for  life  by  that 
a°t  (y)-  And  such  person  may  prevent  the  trustees 
exercising  their  powers  of  the  like  character  without  his 
consent  (z). 

Illustrations. 

1.  When  entitled  to  actual  possession. —  In  Tidd  v.  Lister  (a),  real 
and  personal  property  was  devised  and  bequeathed  to  trustees,  upon 
trust  to  pay  debts  and  funeral  expenses,  to  keep  the  buildings  on  the 
real  estate  insured,  to  satisfy  the  premiums  upon  certain  policies  effected 
on  the  lives  of  the  testator's  sons,  to  allow  each  of  Mb  sons  an  annuity, 
and,  subject  thereto,  in  trust  for  his  daughter  for  life,  with  divers  re- 
mainders over.  The  personal  estate  sufficed  to  pay  all  but  the  insurance 
premiums,  and  the  daughter,  who  was  a  feme  covert,  filed  a  bill  praying 
to  be  let  into  possession,  upon  securing  the  amount  of  the  premiums  of 
the  policies.  Sir  John  Leach,  however,  refused  her  request  on  the 
ground  that  the  testator  had  placed  the  direction  of  the  property  in  the 
hands  of  the  trustees,  which  was  for  the  advantage  of  those  who  were  to 

t 

(y)  45  A  46  Vlot  c  88,  s.  2,  snb-s.  5, 68.  The  powers  of  tenants  for  life  under  this 
Act  constitute  so  distinct  and  special  a  branch  of  law  that  no  attempt  Is  made  to 
treat  of  them  In  this  work. 

(e)  Ibid.,  sect.  56,  Sab- sect.  2. 

(a)  5  Mad.  429. 

after  considerable  vacillation.  In  this  country  some  of  the  courts  have 
adopted  the  view  by  which  she  is  regarded  as  feme  sole  owner  with  all 
the  incidents  of  ownership.  Whltesldes  v.  Canon,  28  Mo.  457;  Methodist 
Church  ».  Jacques,  17  Johns.  548;  Dyett  o.  N.  A.  Coal  Co.,  20  Wend.  370; 
Yanderheyden  v.  Mallory,  1  Comst.  462;  Albany  Fire  Ins.  Co.  v.  Bay,  4 
N.  Y.  9;  Yale  v.  Dederer,  21  Barb.  289;  22  N.  Y.  450;  Frazler  t>.  Brown - 
loe,  3  Ired.  Bq.  237;  Harris  v.  Harris,  7  Ired.  Eq.  112;  Bell  v.  Heller,  13 
B.  Mon.  884.  On  the  other  hand,  the  majority  of  decisions  in  other 
States  limit  the  wife's  power  over  the  estate,  to  such  as  can  be  brought 
within  the  express  terms  of  the  settlement.  Reed  t>.  Lamar,  1  Strohb. 
Eq.  27;  Thomas  v.  Folwell,  2  Watts.  11;  Wallace  v.  Cos  tan,  9  Watts. 
137;  Lynes  v.  Cranse,  1  Pa.  St.  Ill;  Barnett's  Appeal,  46  Pa.  St.  392; 
Jones9  Appeal,  57  Pa.  St.  869;  Morgan  v.  Elam,  4  Yerg.  875;  Marshall  v. 
Stephens,  8  Humph.  159;  Montgomery  t?.  Bank,  10  Smed.  &  M.  567; 
Williamson  v.  Becklam,  8  Leigh,  20;  Draper  ».  Jordan,  5  Jones  Eq.  175; 
Hardy  v.  Holly,  84  N.  C  661;  Kemp  v.  Kemp,  85  N.  C.  491;  Mayo  v. 
Farrar,  112  N.  C.  66;  16  S.  E.  Bep.  910;  Monroe  e.Trenholm  (N.  C),  17 
S.  E.  Rep.  439;  19  S.  E.  Bep.  877. 
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take  in  succession,  and  that  a  court  of  equity  ought  not  to  disappoint 
the  testator's  intention  by  delivering  over  the  possession  to  the  tenant 
for  life,  unprotected  against  her  natural  tendency  to  favour  herself  at 
the  expense  of  those  in  remainder.  "  There  may  be  cases  in  which  it  is 
plain,  from  the  expressions  in  the  will,  that  the  testator  did  not  intend 
the  property  should  remain  under  the  personal  management  of  the 
trustees;  there  may  be  cases  in  which  it  is  plain  from  the  nature  of  the 
property  that  the  testator  could  not  mean  to  exclude  the  cestui  que  trust 
for  life  from  the  personal  possession  of  the  property;  as  in  the  case  of  a 
family  residence.  There  may  be  very  special  cases  in  which  the  court 
would  deliver  the  possession  of  the  property  to  the  cestui  que  trust  for 
life,  although  the  testator's  Intention  appeared  to  be  that  it  should  re- 
main with  the  trustees;  as  where  the  personal  occupation  of  the  trust 
property  is  beneficial  to  the  cestuis  que  trust,  in  which  case  the  court, 
by  taking  means  to  secure  the  due  protection  of  those  in  remainder, 
would,  in  substance,  be  performing  the  trust  according  to  the  intention 
of  the  testator." 

2.  Equitable  interest  of  beneficiary  cannot  be  made  inalienable 
except  during  coverture. — The  Interest  of  a  beneficiary  (save  only  in  the 
case  of  a  married  woman  during  her  coverture)  cannot  be  made  inalien- 
able (b) ,  except  by  means  of  a  shifting  clause  giving  it  over,  or  practically 
giving  it  over,  to  some  other  person  upon  alienation  (e) ;  in  which  case 
the  real  interest  of  the  beneficiary  is  merely  contingent.  The  contingency 
upon  which  it  ceases  being  an  attempt  at  alienation,  It  follows  that  be 
has  nothing  to  alien.  But  where  he  has  an  interest,  and  there  is  a  mere 
restraint  on  alienation,  without  any  new  trust  being  raised  by  an  attempt 
at  alienation,  the  restraint  is  wholly  nugatory.  For  instance,  a  trust  to 
apply  income  for  another's  maintenance  entitles  him  to  have  the  income 
paid  to  him  or  to  his  alienee,  even  although  be  be  restrained  from  aliena- 
tion, for  no  one  in  remainder  is  injured  by  it(d).  Where,  however, 
there  is  a  trust  to  pay  income  to  A.  until  he  shall  alien  or  become  bank- 
rupt, &c.,  and,  upon  the  happening  of  any  of  those  events,  a  further 
trust  to  pay  him  or  apply  for  his  benefit  during  the  remainder  of  his 
life,  the  whole  or  so  much  only  of  such  income  as  the  trustees  may  in 
their  discretion  think  fit,  and  subject  thereto,  the  residue  of  such  in- 
come (if  any)  to  be  paid  to  other  persons,  then,  as  the  trustees  have  an 
absolute  discretion  as  to  what  part  of  the  income  they  will  apply  for  the 
benefit  of  the  tenant  for  life,  his  alienees  or  creditors  cannot  force  the 
trustees  to  pay  them  any  part  of  the  income  (e).    Moreover,  it  appears 


(5)  Snowdon  v.  Dale*,  6  81m.  624;  Oreen  v.  Spicer,  1R.&M.  896;  Bramdon  v. 
Robimon,  18  V.  429;  Hood  y.  Oglander,  34  B.  518. 

(c)  See  Oldham  v.  Oldham,  3  Eq.  404;  BUUon  v.  CrofU,  15  Eq.  314;  Re  Afhoin,  16 
Sq.  685;  Bx  parte  Byston,  7  O.  D.  115;  and  see  Re  Porter,  CouUon  v.  Capper,  (1892)  S 
Oh.  481. 

(«*)  Totmgfnuband  ▼.  Oisbome,  1  Coll.  400. 

(«)  Re  Bullock,  Good  v.  Lickerish*  64  L.  T.  736. 
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that  although  the  trustees  would  not  be  justified  In  paying  any  part  of 
the  Income  to  the  life  tenant  (because  it  no  longer  belongs  to  him  but  to 
his  alienees  or  creditors),  they  would  nevertheless  be  justified  in 
expending  it  lor  his  benefit  (/)  ,l 

8.  Restraint  on  alienation  by  married  woman  does  not  prevent  her 
barring-  an  entail. —  Even  where  a  married  woman  who  is  tenant  In  tail 
lor  her  separate  use  is  restrained  from  anticipation,  she  can  bar  the  en- 
tall  and  turn  her  estate  into  a  fee  simple;  for  she  does  not  thereby 
anticipate  her  interest,  but  only  enlarges  it.  As  was  said  by  Sir  O.  Jes- 
sei,  M.  R.,  in  Cooper  v.  Macdonald  (g),  "  What  is  the  meaning  of  the 
fetter?  The  meaning  is  exactly  that  which  was  expressed  by  the  old 
common  form  of  conveyancers, '  so  as  in  nowise  to  deprive  herself  of  the 
benefit  thereof  by  way  of  anticipation.9  The  meaning  was  to  give  the 
actual  enjoyment  to  the  married  woman  for  her  own  benefit,  not  for  the 
benefit  of  anybody  else ;  and  it  is  absurd,  It  appears  to  me,  to  extend  such 
an  equitable  provision  as  this,  so  as  to  prevent  a  married  woman  enlarg- 
ing the  estate  tail  Into  an  estate  In  fee  simple  for  her  own  benefit.  That 
is  not  an  alienation  so  as  to  deprive  herself  of  anything." 

( /)  Re  Buttock,  supra;  and  oonf.  Re  Coleman,  Henry  v.  Strong,  89  O.  D.  448,  and 
Re  NeU,  Hemming  v.  Nell,  62  L.  T.  649. 
(g)  7  C.  D.  292. 


1  Equitable  Interest  not  inalienable. —  But  see  remarks  In  Henson  v, 
Wright,  88  Tenn.  601 ;  12  S.  W.  Rep.  848,  cited  in  note  ante  p.  876. 
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Article  59. 

Survivorship  of  the  Office  and  Estate. 

Survivorship  of  the  Office  and  Estate. —  Upon  the 
death  of  a  trustee,  the  office,  as  well  as  the  estate,  survives 
to  the  surviving  trustees  (a);  and,  notwithstanding  that 
there  is  a  power  for  the  appointment  of  new  trustees  (ft), 
the  survivors  can  carry  out  the  trust  and  exercise  all  such 
powers  as  are  necessary  for  that  purpose  (c),  unless  there 
be  something  in  the  settlement  which  specially  manifests 
an  intention  to  the  contrary  (d).1 

(a)  Warbwrton  v.  Sandys,  14  81m.  6SS;  Byre  v.  Countess  of  Shaftesbury,  %  P.  W. 
Ml— 124. 

(5)  Warbwrton  v.  8andys,  supra;  Doe  v.  Godwin,  1D.AR.  2B9. 

(c)  Lome  v.  Debenham,  11  Ha.  188;  Byre  v.  Countess  of  Shaftesbury,  suprm;  Re 
Cooke's  Contract,  4  0.  D.  454 ;  and  as  to  settlements  coming  Into  operation  since 
1881,  see  Trustee  Act,  1898,  sect  22. 

(6)  Foley  v.  Warfner,  2  J.  A  W.  245;  and  see  Jacob  v.  Lucas,  1  B.  488b 

1  Trustee's  estate  —  Co-trustees. —  Upon  the  death  of  one  of  the  co- 
trustees, the  others  take  by  survivorship.    Stewart  o.  Pettas,  10  Mo. 

(381) 
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Illustration. 

Sale  by  surviving  trustee. — Thus,  where  tbere  was  a  devise  and 
bequest  of  freehold  and  other  property,  and  all  other  the  testator's  real 
and  personal  estate  to  two  persons,  their  executors  and  administrators, 


755;  Nixon  v.  Rose,  12  Gratt.  425;  Golder  v.  Bressler,  105  111.  419; 
Shook  t>.  Shook,  19  Barb.  653;  Maaldin  v.  Armistead,  14  Ala.  702;  Rich- 
eson  v.  Ryan,  16  Ala.  13;  Jones  v.  Maffett,  5  Serg.  &  R.  523;  Saunders  9. 
Schmaelzle,  49  Cal.  59.  The  rule  is  not  affected  by  the  statutes 
common  to  many  States  abolishing  joint  tenancies.  Oxley  Stave  Co.  v. 
Butler  Co.,  121  Mo.  614;  Gray  v.  Lynch,  8  Gill,  404;  Williams  v.  Otey,  8 
Humph.  568.  The  role  applies  when  one  or  more  of  the  trustees  dis- 
claim. Rate'  Je  v.  Langstone,  18  Md.  883;  Frank  v.  Donaghue,  1  Ark. 
870;  Matter  of  Cross  man,  20  How.  Pr.  350;  Jones  v.  Maffett,  5  Serg.  & 
R.  528.  Bat  mere  abandonment  will  not  have  that  effect.  Webster  v. 
Vandeventer,  6  Gray,  428. 

Personalty. — On  the  death  of  the  last  surviving  trustee,  the  trust 

property,  if  personalty,  devolves  on  his  personal  representative.  Maul- 
din  v.  Armistead,  14  Ala.  702;  Powell  v.  Knox,  16  Ala.  364;  De  Peyster  v. 
Ferrers,  11  Paige,  13;  Schenck  v.  Schenck,  16  N.  J.  Eq.  174;  Galick  o. 
Brnere,  42  N.  J.  Eq.  639;  Matter  of  Howell,  61  How.  Pr.  179  (in  which, 
however,  the  question  was  as  to  the  effect  of  the  New  York  statutes). 

Bealty. —  At  common  law  the  trust  estate  in  land  descended  to 

the  common-law  heir  of  the  trustee.  Moses  v.  Murgatroyd,  1  Johns.  Ch. 
119;  Jenks  v.  Backhouse,  1  Blnn.  91;  Schenck  v.  Schenck,  16  N.  J.  Eq. 
174;  Zabriskie  v.  Morris  &  Essex  R.  Co.,  83  N.  J.  Eq.  22;  Brown  v.  Pan- 
coast,  84  N.  J.  Eq.  821;  Wills  v.  Cooper,  25  N.  J.  L.  137;  Cueman  v. 
Broadnax,  87  N.  J.  L.  511;  McMullin  v.  Lank,  4  Houst.  648;  Duffy  v. 
Calvert,  6  Gill,  487;  Watkins  v.  Specht,  7  Coldw.  585;  Ewing  v.  Shan- 
ahan,  113  Mo.  188;  20  S.  W.  Rep.  1065.  In  New  Jersey  it  has  been  held 
that  lands  held  in  trust,  upon  the  death  of  the  trustee,  descend  to  the 
common -law  heir,  and  are  not  within  the  statute  of  descents.  Boston 
Franklinite  Co.  v.  Condlt,  19  N.  J.  Eq.  394. 

Survivorship  of  the  authority  and  powers  of  the  trustee. —  Where 
there  is  a  trust  to  A.,  B.  and  C,  with  power  to  appoint  new  trustees,  A. 
and  B.  surviving,  may  execute  the  powers  of  the  trust  without  making 
such  appointment.  Belmont  v.  O'Brien,  12  N.  Y.  394 ;  see  also  Marvin 
v.  Smith,  46  N.  T.  571.  Where  a  trust  is  to  trustees,  their  heirs  and 
assigns,  a  surviving  trustee  may  execute  the  powers  of  the  trust. 
Shortz  v.  Unangst,  3  Watts  &  S.  45.  In  the  case  of  Robertson  v.  Gaines, 
2  Humph.  367,  it  was  held  that  a  mere  naked  power  to  sell,  not  coupled 
with  an  interest,  given  to  several  persons,  must  be  executed  by  all  and 
does  not  survive,  but  that  when  a  testator  directs  executors  to  sell  for 
the  benefit  of  creditors  or  to  do  any  act  in  which  third  persons  are  con- 
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upon  trust,  by  sale,to  raise  and  invest  a  certain  sum  of  money  and  apply 
the  interest  as  therein  directed,  and  one  of  the  trustees  died,  and  the 
other  proceeded  to  sell  the  estate;  it  was  held,  on  an  objection  to  the 
title,  that  the  surviving  trustee  might  exercise  the  power  of  sale.  The 
Vice-Chancellor  said:  "  The  argument  proceeds,  as  it  appears  to  me,  on 
an  entire  disregard  of  the  distinction  between  powers  and  trusts.  No 
doubt  where  it  is  a  naked  power  given  to  two  persons,  that  will  not  sur- 
vive to  one  of  them  unless  there  be  express  words  or  a  necessary  impli- 
cation  When,    on    the   other   hand,  a  testator  gives  his 

property,  not  to  one  party  subject  to  a  power  in  others,  but  to  trustees 
upon  special  trusts,  with  a  direction  to  carry  his  purposes  into  effect,  it 
is  the  duty  of  the  trustee  to  execute  the  trust.  If  an  estate  be  devised 
to  A.  and  B.  upon  trust  to  sell,  and  thereby  raise  such  a  sum,  it  Is, 
I  think,  a  novel  argument,  that  after  A.'s  death  B.  cannot  sell  the  estate 
and  execute  the  trust "  («).  And  now,  by  the  22nd  section  of  the  Trustee 
Act,  1898,  it  is  enacted,  that  where,  in  the  case  of  a  trust  created  after 
the  81st  December,  1881,  a  power  or  trust  Is  given  to,  or  vested  in,  two 
or  more  trustees  jointly,  then,  unless  the  contrary  is  expressed  in  the 
settlement  (if  any),  the  same  may  be  exercised  or  performed  by  the  sur- 
vivor or  survivors  of  them  for  the  time  being. 


Article  60. 

Devolution  of  the    Office    and  Estate  on  Death  of  the 

Survivor. 

Devolution  of  the  Office  and  Estate  on  Death  of  the 
Survivor. —  ( 1 )  Upon  the  death  of  a  last  surviving  trustee, 
since  the  31st  December,  1881,  the  trust  property  (with  the 
sole  exception  of  copyhold  property)  devolves  on  his  legal 
personal  representative,  and  is  incapable  of  being  devised 
or  bequeathed  (f).     Copyholds,  however,  devolve  on  the 

(«)  Lane  v.  Debenham,  supra;  and  Be  Cooke' $  Contract,  supra. 

(/)  Conveyancing  and  Law  of  Property  Act,  1881,  a.  80.    It  Is  conceived  that  a 

cerned,  such  persons  survive.  See,  to  the  same  effect,  Williams  v.  Otey, 
S  Humph.  668.  Though  a  power  is  a  naked  one,  yet  where  the  power  is 
coupled  with  trusts  and  duties  imposed,  the  power  survives.  Franklin 
«.  Osgood,  14  Johns.  627;  Taylor  v.  Benham,  6  How.  288 ;  Peter  v.  Bev- 
erly, 10  Pet.  682;  Gray  v.  Lynch,  6  Gill,  408. 
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customary  heir,  unless  (seznble)  they  are  expressly 
devised. 

(2)  Whether  the  person  on  whom  the  trust  property 
devolves  can  exercise  the  powers  and  duties  of  the  trustee, 
depends  upon  the  language  of  the  settlement,  viz. — 

a.  If  it  is  to  be  collected  from  the  settlement  that  the 
office  was  intended  to  be  a  personal  one,  it  does  not  devolve 
on  such  person. 

/?.  If,  on  the  other  hand,  the  office  does  not  appear  to 
have  been  intended  by  the  settlor  to  be  personal  to  the 
trustee  (and  particularly  where  the  trust  is  directed  to  be 
performed  by  the  trustee,  his  heirs,  executors,  <£c.),  it  will 
devolve  on  such  person.1 


last  surviving  trustee  cannot  evade  this  prohibition  by  appointing  "  special 

tors"  for  the  purpose  of  executing  the  trust  (see  Be  Parker,  W.  N.  1894,  p.  H;  Roe* 

T.  Bartlett,  Cro.  Car.  292;  Clough  v.  Dixon,  10  Sim.  664). 

1  Devolution  of  the  office  of  an  active  trustee  on  the  death  of  the 
last  survivor. —  At  common  law  the  legal  title  to  an  estate  held  in  trust 
devolved  upon  the  death  of  the  trustee  to  his  heir-at-law,  or  personal  repre- 
sentative according  as  the  trust  estate  consisted  of  personalty  or  realty. 
This,  however,  does  not  imply  that  the  holder  of  the  legal  title  thus  de- 
volved may  execute  the  trusts  of  the  settlement  as  the  original  trustee 
might  have  done.  Whether  he  can  thus  execute  the  powers  of  the  trust, 
will  depend  upon  the  nature  of  the  settlement. 

The  authorities  agree  that  If  a  power  is  given  indicating  personal  con- 
fidence, it  must  be  confined  to  the  individual  to  whom  it  is  given,  and 
will  not,  except  by  express  words,  pass  to  others  than  the  trustees 
originally  named,  though  they  may  by  legal  transmission  —  that  is,  by  a 
devise  or  inheritance  of  the  trustee's  estate  or  by  appointment  as  trustee 
by  a  court  or  otherwise  —  sustain  the  same  character.  Tainter  v. 
Clarke,  13  Mete.  220.  Thus,  as  a  general  rule,  in  the  absence  of  statute 
to  the  contrary  a  power  to  sell  given  real  estate,  under  a  will,  to  an 
executor,  will  not  devolve  upon  an  administrator  with  the  will  annexed. 
Conklin  v.  Edgerton,  21  Wend.  430;  Tainter  v.  Clark,  18  Mete.  220; 
Boss  v.  Barclay,  18  Pa.  St.  179 ;  Brown  v.  Hobson,  8  A.  K.  Marsh.  880 ; 
Lucas  o.  Price,  4  Ala.  679;  Willis  v.  Cowper,  2  Ham.  124;  Vardeman  v. 
Boss,  86  Tex.  Ill;  Hall  v.  Irwin,  7  111.  176;  Nicoil  v.  Scott,  99  111.  529; 
Ingle  v.  Jones,  9  Wall.  486;  Hodgln  v.  Toler,  70  Iowa,  21;  80  N.  W. 
Bep.  1. 

In  Druid  Park  Co.  v.  Oettinger,  53  Md.  46,  there  was  a  trust  for  pur- 
pose of  providing  annuities  for  beneficiaries,  and  the  trustees  for  that 
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Modern  changes  in  the  law  as  to  the  devolution  of  trust  prop- 
erty.—Previously  to  1874  the  devolution  of  trust  estates  was  regulated 


purpose  were  intrusted  with  the  power  to  sell  the  testator's  real  estate. 
One  of  the  trustees  renounced  and  the  other  died,  leaving  an  infant  son. 
The  court  by  decree  divested  the  legal  estate  out  of  the  Infant  and 
appointed  a  new  trustee.  Upon  the  question  as  to  the  new  "  trustee's 
right  to  execute  the  power  of  sale  "  the  discussion  arose  and  In  the  course 
of  the  discussion  the  court  said : — 

"  In  this  State,  as  in  almost  all  the  United  States,  courts  of  equity 
take  the  supervision  of  all  trusts.  Belief  has  been  decreed  where  the 
original  trustees  declined  to  act  or  were  desirous  of  being  discharged  or 
were  incapable  of  acting  through  age  or  infirmity,  or  could  not  discharge 
the  trust  through  disagreement  among  themselves.  The  substituted 
trustee,  when  so  appointed  and  qualified,  sustains  to  the  estate  the  char- 
acter of  trustee,  as  fully  as  if  he  had  been  originally  appointed.  But 
where  the  discretionary  powers  are  such  as  would  not  belong  to  the  court 
because  of  its  jurisdiction  over  the  subject-matter  of  the  trust,  independ- 
ent of  the  authority  of  the  will,  as,  for  instance,  where  the  power  is  one 
of  selecting  beneficiaries  to  enjoy  the  testator's  bounty,  the  court  will 
not  exercise  it  and  under  the  rules  of  law  cannot  confer  such  discretion 
on  a  trustee.  But  it  is  otherwise  where  anybody  could  properly  execute 
the  discretion  about  the  thing  to  be  done,  as,  for  instance,  the  felling  of 
timber.  When  the  discretion  applies  to  some  ministerial  act  connected 
with  the  estate  such  powers  are  more  under  the  control  of  courts  than 
those  depending  on  the  exercise  of  opinion  and  judgment. 

In  Freeman  v.  Prendergast,  94  Ga.  888;  21  S.  E.  Bep.  847,  the  court 
said,  per  Lumpkin,  J.:  "It  seems  to  be  a  well-settled  and  time- 
honored  principle  that  where  a  will  or  deed  confers  upon  trustees 
or  executors  a  power  Involving  a  purely  personal  trust  or  confidence,  and 
it  is  apparent  that  the  testator  or  grantor  expected  and  intended  that  the 
person  appointed  to  carry  out  his  direction  should  exercise  a  personal 
discretion  in  so  doing,  the  power  conferred  will  not  pass  to  a  successor 
appointed  by  the  court.  *  *  •  The  question  is,  however,  an  entirely 
different  one,  when  the  power  conferred  is  not  merely  unilateral,  but 
matter  of  express  covenant  in  the  deed,  and  not  involving  personal 
trust  and  confidence."  In  Drummond  v.  Jones,  44  N.  J.  Eq.  53; 
18  Atl.  Bep.  611,  testator  empowered  his  executors  to  sell  his  real  estate 
for  the  benefit  of  his  three  sisters  "  in  such  manner  as  they  think  proper 
either  altogether  or  in  lots,"  and  it  was  held  that  the  power  was  not 
personal  but  passed  to  the  executors.  Vice-chancellor  Bird  in  that 
case  said :  "  Where  the  power  is  given  to  a  particular  person  by  words 
Indicating  personal  confidence,  or  special  reliance  on  the  judgment  of 
that  particular  person,  as  that  the  power  shall  not  be  exercised,  except 
the  donee  decides  that  its  exercise  is  necessary  or  proper  there,  it  being 
manifest  from  the  words  of  the  grant  that  the  creator  of  the  power 

26 


386  DEATH  OR  RETIREMENT  OF  A   TRUSTEE. 

by  the  ordinary  common  law  rules  in  relation  to  the  devolution  of  prop- 
erty of  a  similar  character,  to  which  the  trustee  was  beneficially  entitled. 

meant  to  leave  the  question  whether  the  power  should  be  exercised  or 
not  wholly  in  the  judgment  of  the  donee,  no  one,  in  such  a  case,  can 
exercise  it  but  the  donee.  Chambers  v.  Tulane,  9  N.  J.  Eq.  146 ;  Naun- 
dorf  v.  Schuman,  41  N.  J.  Eq.  14;  2  Atl.  Rep.  609.  But  where  the  power 
is  annexed  to  the  office  of  executor,  and  it  is  created  to  enable  an  exec- 
utor to  perform  the  duties  imposed  on  him  by  the  will,  there,  although 
created  by  words  giving  the  executor  a  right  to  exercise  discretion  as  to 
the  time  or  method  of  sale,  the  power  will  be  considered  impersonal,  and 
a  thing  incidental  to  the  office  which  may  be  used  by  any  person  who 
may  be  charged  with  the  duties  of  the  office.    In  such  cases  ( the  power 

• 

is  annexed  to  the  office  and  not  to  the  specified  donee  of  the  power.1 
Weimar  v.  Fath,  43  N.  J.  Law,  1."  Where  a  trust  is  to  A.  and  his  suc- 
cessors with  discretion  in  A.  to  make  certain  payments  to  B.  and  the 
scheme  of  the  trust  shows  that  the  discretion  is  inherent  in  the  trust 
itself,  then  the  power  of  A.  is  not  personal  but  may  be  exercised  by  his 
successors.  Cain  o.  Bracken,  64  Conn.  579;  81  Atl.  Rep.  7.  (The  state- 
ment of  facts  in  the  opinion  is,  however,  so  meager  as  to  render  the 
reporter's  syllabus  very  uncertain  as  authority  for  what  the  case  de- 
cides.) 

While  the  general  rule  Is  thus  plain  the  question  in  each  case  to  be 
decided  is  as  to  whether  the  particular  power  reposed  is  a  personal  one 
or  not — this  is  largely  dependent  on  the  facts  of  the  particular  case  and 
while  no  general  rule  can  be  safely  given  to  apply  to  every  case,  its 
general  current  may  but  be  illustrated  by  Instances  of  particular  decis- 
ion. Thus  in  the  following  cases  the  trust  power  was  held  to  be  per- 
sonal and  therefore  not  to  be  executed  by  the  substituted  trustee. 
Armstrong  v.  Parks,  9  Humph.  196,  where  executors  were  empowered 
"  to  sell  or  lease,  or  dispose  of  in  any  way  they  may  think  best  for  my 
estate "  of  testator's  real  estate.  Hazel  v.  Hagan,  47  Mo.  277,  where 
testator  devised  all  his  property  to  his  wife  for  life  naming  her  as  exec- 
utor and  empowering  her  to  sell  the  property  at  any  time  for  her 
convenience  and  comfort.  Owen  v.  Switzer,  51  Mo.  322,  where  a 
widow  was  vested  with  a  life  estate  in  all  the  testator's  property 
with  power  to  sell  part  or  all  of  the  property  in  payment  of 
debts  of  the  estate  and  to  defray  the  expenses  of  the  family.  Bennett  v. 
Chapin,  77  Mich.  526,  where  a  power  of  sale  was  conferred  on  named 
executors  "  if  they  shall  at  my  time  find  it  necessary,  or  shall  deem  it 
for  the  best  interest  of  my  estate."  Tainter  v.  Clark,  13  Mete.  220, 
where  A.  was  named  executor  in  a  will  and  empowered  to  sell  testator's 
property  as  in  A.'s  judgment  would  best  raise  the  annuities  provided  for 
in  the  will  and  to  pay  testator's  debts.  Ross  v.  Barclay,  18  Pa.  St.  179, 
a  trust  to  A.  and  B.  to  continue  for  two  years  a  partnership  in  which 
testator  was  engaged,  and  to  lease  and  sell  real  estate,  "  as  in  their  dis- 
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Thns,  trust  personalty,  or  trust  leaseholds,  devolved  upon  the  trustee's 
legal  representatives;  and  trust  real  estate,  devolved  upon  his  heir,  or 

• 

cretlon  they  deem  best."  Brown  v.  Hobson,  3  A.  K.  Marsh.  380,  a  trust 
to  A.  and  B.  with  power  to  sell  real  estate.  "  So,  as  best  calculated,  in 
their  opinion,  to  benefit  my  family,  in  such  parts  or  parcels,  at  such  times 
and  upon  such  terms  and  conditions  as  they  shall  deem  proper."  Varde- 
man  v.  Boss,  36  Tex.  Ill,  where  it  was  held  that  an  administrator  de 
bonis  non  could  not  execute  the  office  of  testamentary  guardian  of  a 
legatee.  Hall  v.  Irwin,  7  111.  176,  where  an  administrator  with  the  will 
annexed  was  held  incompetent  to  sell  the  land  of  a  testator  who  had  left 
directions  in  his  will  as  to  the  disposition  of  his  land,  but  had  omitted 
to  appoint  an  executor.  Ingle  t>.  Jones,  9  Wall.  486,  where  executors 
were  intrusted  with  the  "  exclusive  care,  management  and  stewardship  of 
her  estate,"  for  an  uncertain  time  named  by  her;  also  with  the  power  of 
paying  legacies  and  annuities,  and  also  to  pay  such  of  testator's  debts  as 
according  to  their  discretion  and  judgment  they  should  "  deem  due  on 
conscience "  and  none  other.  They  were  also  given  power  to  buy  and 
sell  cemetery  lots,  and  build  a  vault  for  testator's  remains. 

The  following  cases  will  serve  to  illustrate  the  lines  upon  which 
powers  Intrusted  to  a  trustee  have  been  held  incident  to  the  object  of 
the  trust  rather  than  to  the  person  of  the  trustee  and  therefore  have  been 
held  capable  of  execution  by  the  hands  of  substituted  trustees.  Jackson 
v.  Ferris,  15  Johns.  847;  De  Saussine  v.  Lyons,  95  8.  C.  496;  Forbes  v. 
Peacock,  11  Mees.  &  W.  686;  Lees  v.  Wetmore,  58  Iowa,  17;  12  N.  W. 
Bep.  288.  These  cases  illustrate  the  rule  that  where  powers  are  con- 
ferred on  executors  as  such  and  without  naming  specifically  those  holding 
the  office  and  there  is  nothing  to  show  the  execution  of  the  trust  is  a 
matter  of  personal  confidence,  the  power  of  execution  is  incident  to 
the  executorship.  And  in  general  powers  conferred  on  persons  by  class 
designation  as  "  my  executors,"  and  not  nominaUm  will  not  be  held  per 
sonal.  Martin  v.  Barnard,  83  Ga.  520.  Likewise  where  the  trust  is  to  A 
and  B.  "  and  their  successors."  Loring  v.  Marsh,  6  Wall.  852.  A  power 
coupled  with  a  trust  and  not  a  mere  naked  power  may  be  executed 
by  whoever  holds  the  office  of  trustee.  Thus  where  a  testator  directed 
his  whole  estate  "  to  be  appraised  and  divided  by  my  executors  herein- 
after named,  into  two  equal  shares."  It  was  held  that  the  power  was 
coupled  with  a  trust,  and  to  be  executed  by  the  executors  virtute  officii, 
and  was  necessary  to  be  put  into  exercise  in  order  to  execute  the  pro- 
visions of  the  will.  Smith  v.  Winn,  27  S.  C.  591 ;  4  S.  E.  Bep.  240.  In 
the  construction  of  a  power,  whether  personal  or  not,  the  intention  of  the 
settler  is  the  governing  consideration.  Thus  in  the  case  of  James 
Schouler,  Petitioner,  184  Mass.  426,  the  testator  left  her  property  in  trust 
to  her  spiritual  adviser,  for  charitable  purposes.  The  trustee  died  and 
although  the  mere  form  of  the  will  and  the  character  of  the  trustee  and 
his  relation  to  the  testator  were  strong  arguments  in  favor  of  the  per- 
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passed  to  his  devisee  if  he  made  a  will  which  either  expressly  or  impliedly 
passed  the  legal  estate  in  such  lands. 

This  state  of  the  law  was,  however,  amended,  in  a  half-hearted  way, 
by  the  5th  section  of  the  Vendor  and  Purchaser  Act,  1874,  by  which  it 
was  enacted,  that  upon  the  death  of  a  bare  trustee  of  any  corporeal  or 
incorporeal  hereditament,  the  same  should  Test,  like  a  chattel  real,  in 
his  personal  representatives.  This  section  was,  however,  repealed,  as 
from  the  1st  of  January,  1876,  and  re-enacted  in  a  form  limited  to 
cases  of  intestacy,  by  the  Land  Transfer  Act,  1875,  sect.  48.  This  latter 
section  was  in  turn  repealed  by  section  80  of  the  Conveyancing  and 

sonal  character  of  the  powers  conferred,  the  court  held  that  thejgeneral 
Intention  of  the  testator  to  apply  her  estate  to  charity  should  not  be 
frustrated  by  limiting  the  power  of  execution  to  the  original  trustee. 

By  statutes  in  many  of  the  States  provision  is  •made  for  the  appoint- 
ment by  court  or  otherwise  of  trustees  in  place  of  their  refusing  or 
otherwise  failing  to  act.  These  statutes  are  more  or  less  broad  in  their 
scope  and  in  the  nature  of  the  powers  attempted  to  be  conferred  on  the 
substituted  trustees.  It  stands  to  reason  that  where  a  trust  is  personal 
in  its  strictest  sense,  viz. :  where  it  is  apparent  that  the  powers  con- 
ferred on  A.  as  trustee  by  B.  are  such  as  are  conferred  on  A.  by 
reason  of  A.'s  being  A.  and  not  C.  or  D.,  then  no  statute  could  empower 
a  court  to  intrust  the  execution  of  those  powers  to  C.  or  D.  .  Wemyss  v. 
White,  159  Mass.  484;  Roome  v.  Philips,  27  N.  T.  857;  Brown  v.  Annis- 
tead,  6  Rand.  594;  Bennet  v.  Chapin,  77  Mich.  526;  Ross  v.  Barclay,  18 
Pa.  St.  179;  Evans  v.  Chew,  71  Pa.  St.  47.  But  apart  from  this  evident 
consideration  these  statutes  have  received  a  close  interpretation.  Thus 
in  Conklin  t?.  Edgerton,  21  Wend.  480,  the  court  passed  upon  a  statute 
providing  that  upon  an  appointment  of  an  administrator  c.  t.  a.  the  will 
of  the  deceased  should  be  observed  and  performed  and  that  the  adminis- 
trator c.  t.  a,  should  have  the  same  rights  and  powers  and  be  subject  to 
the  same  duties  as  if  originally  named  in  the  will.  The  court  held  that 
a  power  to  an  executor  to  sell  land  and  divide  the  proceed  among  devisees 
could  not  be  executed  by  an  administrator  appointed  under  the  statute. 
Again  in  Nicoll  v.  Scott,  99  111.  529,  the  court  held  that  a  statute  author- 
izing an  administrator  d.  b.  n.  to  execute  whatever  might  be  "  remain- 
ing to  be  performed  in  the  execution  of  the  will "  referred  only  to  duties 
pertaining  to  the  proper  office  of  executor,  and  bore  no  relation  to 
powers  outside  of  that  office  with  which  the  testator  may  have  charged 
the  executor.  To  the  same  effect  see  Judge  v.  Jones,  9  Wall.  486 ;  Ben- 
nett v.  Chapin,  77  Mich.  528.  In  Missouri  a  more  liberal  interpretation 
seems  to  have  been  placed  on  the  statute.  See  Delworth  v.  Rice,  48  Mo. 
124;  Evans  v.  Blackston,  66  Mo.  487,  where  it  is  held  that  the  adminis- 
trator c  t.  a.  may  execute  a  power  of  sale  confided  to  an  executor, 
where  no  personal  confidence  is  reposed,  and  the  direction  to  sell  Is 
mandatory,  although  the  power  involves  the  exercise  of  discretion. 
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Law  of  Property  Act,  1881,  by  which  estates  of  inheritance  vested  In 
any  person  solely  by  way  of  trust,  were  made  to  devolve  (notwith- 
standing any  testamentary  disposition)  on  his  personal  representatives 
for  the  time  being,  as  if  the  same  were  a  chattel  real.  It  will  be  noted 
that  this  section  was  not  confined  (l'ke  the  two  prior  acts)  to  bare 
trustees,  bnt  applied  to  all  trustees.  It  was,  however,  soon  doubted 
whether  this  section  applied  to  copyholds,  and  as  it  was  found  that  if 
it  did  so,  manorial  rights  might  be  interfered  with,  It  was  enacted,  by 
the  45th  section  of  the  Copyhold  Act,  1887,  that  section  80  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  should  not  apply  to  lands 
of  copyhold  or  customary  tenure  vested  in  the  tenant  on  the  court  rolls  of 
any  manor  upon  any  trust.  Consequently  it  is  apprehended  that  where 
the  trustee  of  copyholds  is  tenant  on  the  court  rolls  of  a  manor,  the 
legal  estate  devolves  according  to  the  old  law  before  1874,  viz.,  upon 
his  customary  heir  if  he  died  intestate,  and  on  his  devisee  if  he  made  a 
will  containing  a  devise  sufficiently  broad  to  embrace  such  lands. 

Summary  of  law  as  to  devolution  of  trust  real  estate  prior  to  and 
since  1881. —  The  net  result  of  the  legislation  above  referred  to,  seems 
to  be  as  follows :  — 

(1)  If  a  trustee  of  real  estate  died  before  the  7th  August,  1874,  it 
descended  to  his  heir-at-law,  or  customary  heir. 

(2)  If  he  died  between  the  7th  August,  1874,  and  the  1st  January, 
1882,  and  was  not  a  bare  trustee  (/),  it  descended  to  his  heir-at-law,  or 
customary  heir. 

(8)  If  he  died  between  the  7th  August,  1874,  and  the  1st  January, 
1876,  and  was  a  bare  trustee,  then  the  trust  property  during  that  period 
was  vested  in  his  personal  representatives;  but  unless  they  conveyed  it 
during  that  period,  it  shifted  to  his  heir-at-law  or  customary  heir  on  the 
1st  January,  1876  (g). 

(4)  If  he  died  between  the  1st  January,  1876,  and  the  first  January, 
1882,  and  was  a  bare  trustee,  it  devolved  upon  his  personal  representa- 
tives (A). 

(5)  If  he  died  on  or  after  the  first  January,  1882,  and  the  property  was 
freehold,  it  devolved  (and  still  would  devolve)  upon  his  personal  repre- 

(/)  The  statutory  expression  "bare  trustee "  lias  given  rise  to  considerable 
difference  of  opinion.  The  late  Sir  George  Jessel  thought  it  meant  a  trustee  who 
had  no  beneficial  Interest  In  the  property,  Morgan  t.  Swansea  Boara\  9  0.  D.  682. 
On  the  other  hand,  the  late  V.-O.  Hall,  in  Christie  v.  Ovtngton,!  C.  D.  219;  V.-O. 
Bacon,  in  Be  Doctor*,  89  0.  D.  698;  and  Mr.  Justice  Stirling,  in  Re  Cunningham  and 
Frayttng,  (1891)  2  Ch.  867,  all  considered  that  it  meant  a  trustee  with  no  duties 
except  to  convey  the  property  to  or  by  the  direction  of  the  cestui*  que  trust,  and 
that  a  trust  who  also  took  a  beneficial  Interest  (ex.  gr.  as  tenant  in  common) 
might  be  a  bare  trustee.   It  is  considered  that  the  latter  view  is  the  correct  one. 

ig)  The  extraordinary  effect  of  sect.  48  of  88  A  89  Vict,  c  87  (Land  Transfer 
Act,  1815),  repealing  87  A  88  Vict,  c  78  (Vendor  and  Purchaser  Act,  1874).  a,  5,  at 
construed  by  Hall,  V.-O.,  in  Christie  v.  Ovlngton,  1 0.  D.  979. 

(ft)  88  A  89  Vict.  c.  87,  S.  48. 
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sentatives,  quite  Irrespective  of  whether  he  was  or  was  not  a  bare 
trustee  (i). 

(6)  If  he  had  died  between  the  81st  December,  1881,  and  the  16th 
September,  1887,  and  the  trust  property  was  of  customary  or  copyhold 
tenure,  it  was  during  that  period  Tested  in  his  personal  representatives ; 
but  unless  they  conveyed  it  during  that  period  or  shifted  it  to  his  cus- 
tomary heir  on  the  latter  date  (ifc). 

(7)  If  he  died  on  or  after  the  16th  September,  1887,  and  the  trust 
property  was  of  customary  or  copyhold  tenure,  it  devolved  (and  still 
would  devolve)  on  his  customary  heir  (Q. 

Devise  of  trust  estates. —  As  above  stated,  a  sole  or  last  surviving 
trustee  who  died  on  or  before  the  81st  December,  1881,  was  empowered 
to  devise  or  bequeath  the  legal  estate  in  the  trust  property  of  whatever 
tenure  or  nature  (m) ;  and  a  trustee  of  customary  or  copyhold  lands 
can  (it  Is  apprehended)  still  do  so.  Trust  estates  capable  of  being 
devised  pass  under  a  general  devise  or  bequest  unless  the  will  contains 
expressions  authorizing  a  narrower  construction,  or  the  disposition  of 
the  estate  so  devised  or  bequeathed  be  such  as  a  testator  would  be 
unlikely  to  make  of  property  not  his  own  (n).  Thus,  where  a  testator 
subjected  the  property,  passing  under  a  general  devise,  to  the  payment 
of  debts  or  legacies  (o),  or  directed  them  to  be  sold  (p),  or  devised 
them  to  persons  as  tenants  in  common  (q)t  or  to  a  numerous  and 
unascertained  class  (r),  or  limited  them  in  strict  settlement,  or  in  any 
other  way  which  made  it  Impossible  to  say  the  intention  could  be  to- 
give  a  dry  trust  estate,  trust  estates  would  not  pass. 

Party  on  whom  trust  estate  devolves  not  necessarily  able  to  exe- 
cute the  trust. —  Whether,  however,  the  person  on  whom  the  trust 
property  devolves  can  exercise  the  duties  and  powers  confided  to  the 
trustees  by  the  settlement,  depends  on  the  Intention  of  the  settlor  as 
expressed  in  the  settlement,  a  proposition  which  will  be  best  under- 
stood by  a  perusal  of  the  illustrations  given  below. 


(*)  44  A  45  Vict  o.  41  (Conveyancing  and  Law  of  Property  Act,  1881),  8. 80. 

(*)  Copyhold  Act,  1887, 8.  45,  as  construed  in  Re  MUU,  87  C.  D.  819;  40  ibid.  14. 

(Z)  Copyhold  Act,  1887,  8.  45;  quaere,  whether  this  is  so  If  he  be  a  bare  trustee,. 
40  C.  D.  14. 

(m)  Constructive  trust  estates  (as  land  agreed  to  be  sold)  passed  under  a 
devise  of  trust  estates  (Lyeaght  v.  Edwards,  2  C.  D.  499);  but  see  above-cited 
statute,  sect.  4. 

(n)  Braybrooke  v.  Inekip,  8  V.  486 ;  Ex  parte  Morgan,  10  V.  101 ;  Longford  v.  Angel, 
4  Ha.  818. 

(o)  Re  MorUty,  10  Ha.  298 ;  Re  Packman  and  Mate,  1 0.  D.  214;  Re  Bellied  Trust,  5> 
O.  D.  504 ;  but  see  Brown  v.  Sibley,  24  W.  R.  788,  contra. 

(p)  Re  Morley,  supra. 

(?)  Martin  v.  Lavertan,  9  Eq.  688. 

(r)  Re  Finney,  8  Glf.  465;  see  also  Re  Packman  and  Most,  supra;  and  compare 
with  Brown  v.  Sibley,  supra. 
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ILLU8TBATION8. 

1.  Trust  confided  to  A.  B.  not  performabie  by  his  representa- 
tives.— Thus,  where  the  settlor  gave  personal  property  to  A.  B.  upon 
trust  "  that  the  said  A.  B."  do  carry  oat  certain  specified  objects,  then 
upon  the  death  of  A.  B.,  although  the  estate  Tested  in  bis  executor,  the 
latter  was  unable  to  execute  the  trusts.  For,  as  was  said  by  Lord  Cot- 
tonbam  in  Mortimer  v.  Ireland  (*),  "  whether  the  property  is  real  or 
personal  is  no  matter;  for  suppose  a  man  appoints  a  trustee  of  real  and 
personal  estate  simpliclter,  adding  nothing  more,  this  cannot  make  his 
representative  a  trustee.  .  .  .  The  property  may  Test  in  the  repre- 
sentative, but  that  is  quite  another  question  from  his  being  a 
trustee"  («). 

2.  Where  representatives  mentioned,  secus. —  But  where  freeholds 
were  vested  in  trustees,  upon  trust  that  "  they  or  the  survivor  of  them 
or  the  heirs  ...  of  such  survivor,"  should  perform  the  trust,  or 
where  personal  property  was  vested  in  trustees  upon  trust  that  they  or 
the  survivor  of  them  or  the  executors  or  administrators  of  the  survivor 
should  perform  the  trust,  then,  upon  the  death  of  the  survivor,  the  per- 
son on  whom  the  trust  estate  devolved  was  able  to  execute  the  trust  («). 
I  say  the  person  on  whom  the  estate  devolved,  because  since  the  81st 
December,  1881,  freehold  trust  estates  devolve  on  the  trustees9  personal 
representatives,  and  not  upon  his  heir;  and  notwithstanding  that  the 
settlement  has  conferred  the  trust  upon  the  trustee  and  his  heirs,  the  office 
will  devolve  on  his  personal  representatives.  For,  by  sect.  80  of  the 
Conveyancing  and  Law  of  Property  Act,  1891,  it  Is  enacted,  that  for 
this  purpose  *'  the  personal  representatives  for  the  time  being  of  the 
deceased  [trustee],  shall  be  deemed  in  law  his  heirs  and  assigns,  within 
the  meaning  of  all  trusts  and  powers."  This  Act  does  not,  however, 
extend  to  copyhold  or  customary  estates  (x). 

8.  Questionable  whether  devisee  of  trust  estates  could  execute 
trust  unless  the  settlement  confided  trust  to  trustee  and  his  as- 
signs.— As  above  stated,  a  trustee  who  died  prior  to  the  1st  January, 
1882,  could  devise  (and  where  it  consists  of  copyhold  or  customary  land, 
can  still  devise  (y))  the  estate,  unless  expressly,  or  by  necessary  lmpli- 


(«)  11  Jar.  721.  But  quaere,  see  observations  of  Jessel,  M.  E.,  in  Be  Osborne  and 
Hewlett,  13  O.  D.,  at  p.  789. 

(0  Of  course  bis  lordship's  observation  most  not  be  taken  literally.  The  repre- 
sentative would  clearly  be  a  trustee,  bat  not  the  trustee  to  execute  the  express 
trust. 

(it)  Be  Burtt,  1  Dr.  819;  Be  Morton  and  HaUett,  15  O.  D.  143;  Be  OmnSsgkam 
FrayUng,  (1091)  2  Cb.  567. 

(x)  Copyhold  Act,  1887,  s.  46. 

(p)  Sect.  45  of  Copyhold  Act,  1887,  semble. 
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cation,  prohibited  from  doing  so.  Whether,  however,  a  valid  devise  of 
the  estate  would  confer  on  the  devisee  the  right  of  executing  the  trust  Is 
very  questionable,  unless  the  settlement  expressly  confided  the  trust  to 
the  trustee  or  his  assigns  (z).  At  one  time,  owing  to  the  decision  of 
V.-C.  Shad  well,  in  Cooke  v.  Crawford  (a),  it  was  considered  that  a 
devisee  of  a  trust  estate  could  only  execute  the  trust  If  it  was,  by  the 
settlement,  confided  to  the  trustee  and  his  assigns;  but  that  doctrine, 
after  being  repeatedly  questioned,  was  energetically  dissented  from  by 
the  late  Sir  George  Jessel,  M.  R.,  in  the  case  of  Be  Osborne  and  Bow- 
lett  (b)9  where  his  Lordship,  after  elaborately  showing  Its  absurdity,  and 
how  often  it  had  been  questioned  and  doubted,  and  reviewing  the  whole 
of  the  authorities,  said:  <( Therefore,  looking  at  this  state  of  things,  we 
must  consider  Cooke  v.  Crawford  overruled."  His  Lordship  was  of 
opinion,  "  that  the  person  to  execute  the  trust  Is  the  person  who  takes 
the  estate,  not  by  accident,  so  to  speak,  but  In  accordance  with  the  pro- 
visions of  the  will  [by  which  the  trust  was  created].  There  is  a  trust 
annexed  to  the  estate,  and  when  we  find  who  is  the  person  who  takes  the 
estate  under  the  will,  then  we  find  who  is  the  person  to  execute  the 
trust."  However,  this  decision  of  Sir  George  Jessel's  was  questioned 
by  Lords  Justices  James  and  Baggallay  in  Be  Morton  and  HaUett  (c), 
where  their  Lordships  said,  that  as  at  present  advised*  they  were  not 
prepared  to  dissent  from  Cooke  v.  Crawford,  or  to  concur  In  the  opinion, 
expressed  by  Sir  George  Jessel,  that  it  had  been  overruled.  The  law, 
therefore,  on  the  point  is  in  a  far  from  satisfactory  state.  The  point  is 
not  now  of  so  much  interest  as  it  formerly  was,  inasmuch  as,  by  the  80th 
section  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  trust  estates 
(except  those  of  copyhold  and  customary  tenure,  which  have  been  taken 
out  of  that  statute  by  the  45th  section  of  the  Copyhold  Act,  1887),  can  no 
longer  be  devised ;  but  the  question  may  nevertheless,  for  some  years  to 
come,  remain  of  importance  in  the  Investigation  of  titles  to  real  estate. 


Article  61. 

Retirement  or  Removal  of  a  Trustee. 

Retirement  or  Removal  of  a  Trustee. —  (1)  A  trus- 
tee can  only  retire  — 

a.  Under  an  express  power ; 

(*)  Re  Osborne  and  Bowlett,  18  O.  D.  774;  overruling  Cooke  v.  Crawford,  18  Sim. 
91,  and  explaining  Hail  v.  May,  8  K.  &  J.  585;  TUley  v.  Wolstenholme,  7  B.  425;  Solo- 
way  v.  Strawbridge^  1 K.  A  J.  8TL 

(a)  Supra. 

(6)  Supra. 

(c)  15  0.  D.  148. 
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/?.  Under  the  statutory  power  conferred  by  the  Trustee 
Act,  1893,  either  on  the  appointment  of  a  new  trustee  in 
his  place,  or,  where  there  are  more  than  two  trustees^ 
without  such  appointment  if  two  remain  ; 1 

j\  By  the  consent  of  the  trustee  and  all  the  beneficiaries, 
which  can  only  be  obtained  where  all  are  sui  juris  (d)  ;* 

3.  By  order  of  the  court  (e).8 


(d)  Wttkbuon  v.  Parry,  4  Rum.  276;  Mid  »ee  Art.  66,  supra, 
(c)  Re  Qrtgmm,  84  O.  D.  900. 


1  Retirement  or  removal  of  trustee  —  Statutory  power.—  Nearly  all 
the  States  have  enacted  laws  varying  somewhat  in  scope  and  tendency 
bat  generally  agreeing  in  providing  for  the  removal  of  trustees  by  the 
court  in  case  of  unfitness,  incapacity  or  malfeasance.  But  as  will  appear 
in  a  subsequent  note  to  this  chapter,  the  power  of  courts  of  equity  to 
remove  trustees  in  proper  cases,  exists  independent  of  the  statute. 

*  Retirement  or  removal  of  trustee  —  Consent. —  Jones  v.  Stockett, 
2  Bland,  409;  Thatcher  v.  Candee,  4  Abb.  App.  Dee*  887.  In  Cruger  v. 
Holliday,  11  Paige,  814,  it  is  doubted  whether  even  the  consent  of  the 
parties  in  interest  would  render  the  resignation  of  the  trustee  valid,  with- 
out an  order  of  court.  "  They  might,  indeed,"  says  the  chancellor, 
"  consent  to  this  relinquishment  of  the  trust,  so  far  as  to  release  him 
from  personal  liability  to  them,  if  the  trust  fund  should  afterward  be 
misapplied  by  his  cotrustees,  in  consequence  of  his  neglect  to  discharge 
the  duties  of  a  trustee  in  conjunction  with  them.  But  this  would  not 
divest  him  of  the  legal  title  to  the  trust  property  and  vest  it  in  other 
trustees  exclusively.  *  *  *."  The  reasoning  appears  sound  and  in  any 
event  it  would  appear  safer  to  procure  the  court's  action  upon  a  resigna- 
tion though  consented  to  by  all  the  beneficiaries.  See,  also,  Matter  of 
Miller,  15  Abb.  Pr.  277,  where  it  is  held  that  upon  application  by  a  trustee 
to  resign,  the  court  will  pay  attention  to  the  consent  of  parties  only  as 
bearing  upon  the  propriety  of  the  resignation. 

8  Retirement  or  removal  of  a  trustee —  Order  of  court. — Jones  v. 
8tockett,  2  Bland,  409;  Thatcher  v.  Candee,  4  Abb.  App.  Dec.  887;  Drane 
v.  Gunter,  19  Ala.  781.  This  power  to  accept  the  resignation  or  order 
the  removal  of  a  trustee  is  a  part  of  the  general  jurisdiction  of  a  court 
of  equity  and  exists  independent  of  statute.  Bowditch  v.  Banuelos,  1 
Gray,  220;  Atty.-Gen.  v.  Barbour,  121  Mass*  568;  Bradstreet  v.  Butter- 
field,  129  Mass.  889;  Chambers  v.  Mauldin,  4  Ala.  477;  People  v.  Norton, 
9  N.  Y.  176;  Piper's  Appeal,  20  Pa.  St.  67;  Lewis  v.  Glenn,  84  Va.  947; 
6  8.  E.  Bep.  866;  Ex  parte  KUgore,  120  Ind.  95;  22  N.  E.  Bep.  104;  Mac- 
elln  v.  Bouyer,  8  Ind.  App.  27;  85  N.  E.  Bep.  808.    In  Cruger  e.  Holliday, 
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(2)  A  trustee  may  be  removed  from  his  office: 
a.  Under  an  express  power ; 


11  Paige,  314,  an  order  of  court  Is  suggested  as  requisite  to  give  validity 
to  a  resignation  consented  to  by  the  parties. 

As  to  what  will  be  deemed  a  sufficient  cause  to  call  into  exercise  the 
court's  power  of  removal  or  induce  it  to  accept  a  tendered  resignation, 
it  is  clear  that  each  case  will  be  governed  by  its  particular  surrounding 
circumstances.  A  mere  irregularity  in  the  original  appointment  will 
not  be  ground  for  removal.  New  York  Security  and  Trust  Co.  v.  Sara- 
toga G.  &  E.  L.  Co.,  84  N.  Y.  Supp.  890.  And  a  mere  passive  trustee 
will  not  ordinarily  be  removed.  61oo  v.  Law,  1  Blatch.  512.  Where  It 
is  sought  to  remove  a  trustee  for  neglect  of  duty  or  misconduct,  it  must 
appear  that  the  trustee  has  acted  or  is  acting  in  bad  faith,  or  that  the 
acts  or  omissions  complained  of  are  endangering  the  trust  property.  If 
the  first  appears  he  may  be  removed  though  the  trust  property  is  not  in 
immediate  peril.  If  the  latter  appears  bad  faith  need  not  be  shown. 
Lathrop  v.  Smalley,  28  N.  J.  Eq.  192;  Matthews  v.  Murchinson,  17  Fed. 
Rep.  760;  Massey  v.  Stout,  4  Del.  Ch.  275.  In  the  last  case  it  was  said 
that  even  a  breach  of  trust  would  not  call  forth  the  court's  power  of 
removal,  if  the  breach  was  of  a  character  to  be  compensated  by  charging 
the  trustee  with  its  consequences.  The  trust  must  be  of  a  character  to 
place  the  trust  property  in  jeopardy  or  go  to  the  total  disqualification  of 
a  trustee.  From  this  it  follows  that  an  error  in  judgment  or  loss  con- 
sequent thereon  will  not  of  itself  be  deemed  sufficient  ground  for 
a  trustee's  removal.  In  the  Matter  of  Durfee,  4  K.  I.  401;  Dow  v. 
Dow,  68  Hon,  628;  18  N.  Y.  Supp.  222.  But  negligence  or  breach 
of  trust  accompanied  with  mala  fides  calls  for  the  trustee's  removal. 
Holcomb  v.  Coryell,  12  N.  J.  Eq.  289;  Thompson  v.  Thompson,  2  B.  Mon. 
161. 

In  general  neglect  or  refusal  on  the  part  of  the  trustee  to  invest  in 
such  funds  as  are  directed  by  the  settlement,  will  be  deemed  a  breach  of 
trust  calling  for  the  trustee's  removal.  Clemens  v.  Caldwell,  7  B.  Mon. 
171 ;  Deen  v.  Cozzens,  7  Robt.  178;  Lathrop  v.  Smalley,  28  N.  J.  Eq.  192; 
Cavender  v.  Cavender,  114  U.  S.  464.  The  same  holds  true  of  a  trustee 
loaning  upon  mere  personal  security.    Johnson's  Appeal,  9  Fa.  St.  416. 

*  Likewise  of  a  trustee  in  a  mortgage  deed  of  trust,  who  on  default,  and 

*  upon  request  of  the  beneficiaries,  refused  to  take  possession  of  the  prop- 
erty as  provided  in  the  instrument.  In  the  matter  of  the  mechanic's 
Bank,  2  Barb.  446.  A  failure  to  file  accounts  coupled  with  a  mingling  of 
trust  funds  with  the  trustee's  individual  property;  will  furnish  cause  for 
removal.  In  re  Simon's  Est.,  12  Pa.  Co.  Ct.  Bep.  519.  The  court  may, 
also,  remove  a  trustee  for  abuse  of  discretion.  Jones  v.  Jones,  80  N.  Y. 
Supp.  477.  But  a  trustee  will  not  be  removed  because  he  refused  to  lend 
on  real  estate  outside  of  the  State,  when  he  is  not  directed  so  to  do  by 


RETIREMENT  OR  REMOVAL  OF  A  TRUSTEE.     395 

£.  Under  the  statutory  power  contained  in  the  Trustee 
Act,  1893; 


the  settlement,  although  a  higher  rate  of  interest  could  be  thus  obtained. 
Lewis  v.  Cook,  18  Ala.  384. 

A  trustee  may  be  removed  where  he  either  denies  the  trust  (in  words 
or  by  deeds)  or  in  general  shows  himself  to  be  unfriendly  to  the  pur- 
poses of  the  trust.  For  it  is  clear  that  the  trust,  property  would  be 
imperilled  if  committed  to  the  charge  of  such  unfriendly  hands.  Irvine 
t?.  Dunham,  111  U.  S.  827;  Lathrop  v.  Bauble,  106  Mo. 670;  17  S.  W.Rep. 
584;  Johnson's  Appeal,  9  Pa.  St,  416.  Where  a  trustee  raises  a  grossly 
unreasonable  claim  against  the  trust  property  he  may  be  removed. 
Cooper  v.  Day,  1  Rich.  Eq.  26.  Bat  whether  hostility  and  unfriendly 
feeling  between  the  trustee  and  the  beneficiaries  will  be  cause  for 
removal  will  depend  upon  the  surrounding  circumstances.  Where  the 
trustee  has  active  duties  to  perform  which  bring  him  into  contact  with 
the  beneficiary,  it  would  appear  better  on  all  hands  to  substitute  another 
trustee.  Most  men  would  not  desire  the  office  under  such  circumstances 
and  he  who  would  be  ambitious  of  the  office  under  such  conditions, 
would  probably  be  least  qualified  to  hold  it.  Wilson  v.  Wilson,  145 
Mass.  490;  14  N.  E.  Rep.  521;  Gartside  v.  Gartside,  118  Mo.  848;  20  8. 
W.  Bep.  669.  Bu£  it  is  not  every  such  state  of  111  feeling  which  will 
justify  such  a  removal.  Thus  nothing  would  ordinarily  be  .accomplished 
by  the  removal  of  a  naked  trustee  of  the  legal  title.  Nickles  v.  Philips, 
18  Fla.  782. 

Nor  will  removal  be  deemed  advisable  where  the  trustee's  duties 
are  merely  formal  and  ministerial  and  do  not  necessitate  personal  inter- 
course with  the  beneficiary.  McPherson  v.  Cox,  96  U.  S.  404.  The 
case  of  Glbbes  v.  Smith,  2  Rich.  Eq.  181,  suggests  the  question  of  the 
propriety  of  the  removal  of  trustees  for  mere  disagreement  with  the 
beneflcary,  when  the  trustee  is  vested  with  large  discretionary  powers 
and  it  was  the  evident  intent  of  the  settlor  to  give  the  trustee  the  man- 
agement of  the  property  apart  from  the  beneficiaries'  interference.  In 
such  trusts,  as  is  suggested  by  the  court  in  that  case,  disagreement 
between  cestui  que  trust  and  trustee,  could  not  be  viewed  as  a  cause  for 
removal  without  substantially  defeating  the  object  of  many  trusts. 

There  are  certain  other  facts  that  go  to  the  competency  of  a  trustee 
and  may  justify  his  removal,  such  as  intemperance,  lunacy,  Insolvency, 
absence  from  the  State,  and  facts  arising  out  of  the  relation  of  husband 
and  wife.  As  to  lunacy,  it  is  a  disqualification  originally,  and  if  occur- 
ring after  the  acceptance  of  the  trusteeship,  is  cause  for  removal.  In 
the  matter  of  Wadsworth,  2  Barb.  Ch.  881.  And  long  continued  intem- 
perance affecting  the  trustee's  capacity  to  attend  to  affairs,  will  be  cause 
for  removal.  Bayles  v.  Staats,  5  N.  J.  Eq.  518.  In  re  Estate  of  Cady, 
108  N.  Y.  678;  9  N.  E.  Rep.  442.    As  to  insolvency,  it  is  clear  on  prin- 
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y.  By  the  court  (/ ),  at  the  instance  of  any  of  the  bene- 
ficiaries,  where   he   has  behaved  improperly   (g),   or  is 

(/)  Under  sect.  25  of  the  Trustee  Act,  1898. 

(?)  MUUund  v.  Eyre,  2  V.  94;  Palairet  v.  Corew,  82  B.  667. 


clple,  that  mere  insolvency  will  not  be  sufficient  cause  for  removal. 
Matter  of  Paddock,  6  How.  Pr.  215.  It  must  be  conpled  with  other 
facts  showing  danger  to  the  trust  by  the  trustees  remaining  in  office. 
Thus,  for  example,  it  is  submitted  that  insolvency  would  cut  no  figure, 
where  the  trustee  is  the  mere  holder  of  the  bare  legal  title  without  other 
duties.  Nor  where  the  trustee's  sureties  are  solvent  and  safe.  Moor- 
man v.  Crockett,  90  Va.  185 ;  17  S.  E.  Rep.  875.  Non-residence  of  the 
trustee  and  even  hfs  prolonged  absence  from  the  State,  is  in  many  States 
a  disqualification  by  statute.  In  others,  the  statute  is  directory  only. 
But  in  either  case  and  without  statutory  authority  a  court  of  chancery 
may  in  its  discretion  remove  a  trustee  for  such  cause.  Mere  absence 
from  the  State  may  not  be  deemed  sufficient  cause.  Lill  v.  Neafle,  81  HI. 
101.  But  such  absence  coupled  with  neglect  of  duties  will  justify  re- 
moval, lb.  Still,  as  a  general  rule,  prolonged  absence,  where  the 
trustee's  return  is  remote  or  contingent,  will  call  forth  the  court's  power 
of  removal.  Dorsey  v.  Thompson,  37  Md.  25;  Ketchum  v.  Mobile,  etc., 
R.  Co.,  2  Woods,  582;  Maxwell  v.  Finnie,  6  Coldw.  484.  And  a  future 
intention  of  non-residence  is  sufficient  cause  for  granting  the  trustee 
leave  to  resign.  Tllden  v.  Fiske,  4  Dem.  357.  In  Ex  parte  Tunno,  1 
Bailey  Ch.  895,  the  beneficiaries  were  free  persons  of  color,  prohibited 
by  law  from  coming  into  the  State  of  South  Carolina,  and  on  petition 
the  court  of  that  State  discharged  the  trustee  and  appointed  a  trustee 
who  resided  in  the  State  of  the  beneficiaries.  As  to  questions  arising 
upon  the  relation  of  husband  and  wife,  it  has  been  held  that  coverture  In 
a  woman  is  no  absolute  disqualification  for  trusteeship,  though  the  court 
would  be  reluctant  to  appoint  her  originally.  Curran  v.  Green  (R.  I.), 
27  Atl.  Rep.  596.  On  the  other  hand  a  husband,  trustee  for  his  wife,  will 
be  removed  where  he  attempts  by  threats  or  otherwise  to  unduly  influence 
his  wife  in  matters  relating  to  the  trust.  Fisk  v.  Stubbs,  80  Ala.  S85. 
Abandonment  or  desertion  will  also  justify  the  removal  of  a  husband  who 
is  trustee  for  his  wife.  Smyth  c.  Oliver,  81  Ala.  89;  Boaz  v.  Boaz,  86 
Ala.  834 ;  Kraft  v.  Lohman,  79  Ala.  823.  But  in  Abernathy  v.  Abernathy, 
8  Fla.  248,  it  was  held  that  a  husband  would  not  In  such  a  case  be  re- 
moved; that  something  more  was  required  to  justify  the  removal  of  a 
husband  who  is  trustee  for  his  wife  than  would  suffice  in  other  cases. 
The  case  was  based,  like  the  Alabama  cases  cited,  on  the  statute  of  that 
State  authorizing  the  removal  of  a  trustee  for  "  unfitness,  incapacity," 
etc.  As  it  has  been  generally  held  that  such  a  statute  merely  declares 
the  inherent  power  of  a  court  of  equity,  it  seems  that  the  whole  question 
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incapable  of  acting  properly  (A),  or  is  a  felon  or  dishonest, 
misdemeanant,  or  a  recent  bankrupt  (*),  or  is  residing  per- 
manently, or  for  a  long  or  indefinite  period  abroad  (j),  or 
cannot  be  heard  of  (A).  ' 

(3)  The  court  can  discharge  an  old  trustee  without 
necessarily  appointing  a  new  one  in  his  place  if  it  be  difficult 
or  impossible  to  do  so  (I).  The  costs  of  the  application 
will  come  out  of  the  estate  if  the  trustee  is  justified  in 
retiring  (m),  or  where  the  removal  is  not  caused  by  im- 
propriety on  his  part. 

Illustration. 

What  circumstances  Justify  retirement  of  trustee.  —  In  Forshaw  v. 
Eigginson  (n)  the  late  Master  of  the  Rolls  said :  "  It  is  quite  settled  that 
a  trustee  cannot  from  mere  caprice  retire  from  the  performance  of  his 
trust,  wlthpnt  paying  the  costs  occasioned  by  that  act;  It  Is  also  quite 
clear,  that  any  circumstances,  arising  in  the  administration  of  the  trust, 
which  have  altered  the  nature  of  his  duties,  justify  him  in  leaving  it 
and  entitle  hhn*to  receive  his  costs;  but  I  think  to  justify  him  in  that 
course,  the  circumstances  must  be  such  as  arise  out  of  the  administration 
of  the  trust,  and  not  those  relating  to  himself  individually.  If  the  circum- 
stances preventing  his  continuing  to  perform  his  duties  arose  from  any 
act  of  his  own,  or  anything  relating  to  himself,  I  think  he  ought  to  pay 
the  costs  of  the  appointment  of  a  new  trustee;  but  if  the  persons 
upon  whom  the  appointment  of  a»new  trustee  depends,  absolutely  refuse 

(*)  Buchanan*.  Hamilton,  5  V.  722;  and  Re  Lemann,  22  O.  D.  688;  and  Be  Phelps,  81 
O.  D.  851,  where  trustees  were  Incapable  from  old  age  and  Infirmity. 

ii)  Be  Adams*  Trust,  12  O.  D.  684;  Re  Barker,  1  0.  D.  48. 

( j)  Buchanan  v.  Hamilton,  supra;  Re  Bignold,  7  Oh.  App.  228;  and  Be  The  Mora- 
vian Society,  26  B.  101. 

(*)  Re  Harrison,  22  L.  J.9  Oh.  69. 

(I)  Be  Stokes,  18  Eq.  883. 

(m)  Coventry  y.  Coventry,  1  Kee.  786;  Greenwood  t.  Waheford,\  B.  661;  Forshaw 
v.  Higgineon,  20  B.  486 ;  Be  Stokes,  supra;  and  see  Barker  t.  PeOe,  2  Dr.  ft  8.  840. 

(n)  Supra. 

might  be  decided  independent  of  statute,  and  in  regard  to  the  fact  of 
desertion,  while  not  conclusive,  it  would  certainly  appear  as  a  general 
rule  to  present  prima  fade  a  strong  showing  of  unfitness.  Thus  In  Allen 
v.  Allen,  84  Ala.  867;  4  So.  Rep.  590,  the  wife  failed  to  secure  a  divorce, 
but  notwithstanding  the  court  removed  the  husband  as  her  trustee,  in 
view  of  the  probable  permanence  of  the  separation. 
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to  take  steps  for  that  purpose,  what  is  he  to  do?  In  my  opinion,  the  only 
course  he  could  take  was  to  say  what  every  trustee  may  say,  *  I  will  apply 
to,  and  have  the  trust  executed  by  the  court,  and  I  will  ask  to  be  dis- 
charged from  the  trusts  as  incidental  to  that  relief.' " 

Observation. 

With  reference  to  the  circumstances  which  render  a  trustee  unfit  or 
Incapable  to  act,  the  reader  is  referred  to  Art.  62,  illust.  2. 


Article  62. 
Appointment  of  New  Trustees. 

Appointment  of  New  Trustees. —  (1)  New  trustees 
of  a  settlement  may  be  appointed :  — 

a.  Under  an  express  power. 

/?.  Under  the  statutory  power  conferred  by  sect,  10  of 
the  Trustee  Act,  1893,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

j\  By  the  court  on  the  application  of  any  trustee  or 
beneficiary  (o),  whenever  it  is  found  inexpedient,  diffi- 
cult, or  impracticable  to  appoint  a  trustee  without  the 
assistance  of  the  court;  and  particularly  where  it  is  de- 
sirable to  appoint  a  new  trustee  in  place  of  one  who  is 
convicted  of  felony,  or  is  a  bankrupt  (p).  Where,  how- 
ever, there  is  a  donee  of  a  power  of  appointing  new 
trustees  able  and  willing  to  exercise  it,  the  court  has  no 
power  to  appoint  a  trustee  contrary  to  his  wishes  (q).1 

(o)  Trustee  Act,  1898,  s.  86,  and  Lunacy  Act,  1890,  s.  14L  The  court  can  charge 
the  costs  of  6uch  appointment  and  of  vesting  orders,  on  the  trust  estate  (Trustee 
Act,  1898,  s.  58.) 

(p)  Trustee  Act,  1898,  s.  25. 

(?)  Be  Higginbottom,  (1892)  8  Oh.  132. 

1  Express  power  to  appoint  new  trustee. —  Where  the  trust  estate 
consists  of  personalty,  the  power  to  appoint  may  be  executed  by  parol, 
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• 

(2)  On  any  appointment,  unless  expressly  forbidden  by 
the  settlement,  the  number  may  be  increased  or  dimin- 
ished (r)  ;  but  a  retiring  trustee  will  not  be  discharged  by 
the  appointment  of  a  new  trustee  out  of  the  court,  unless, 
ob  his  retirement,  there  will  be  at  least  two  trustees  to 
perform  the  trust  («),  or  unless  only  one  was  originally 
Appointed.     The  court  rarely  reduces  the  number,  unless 


(r)  Where  the  appointment  is  made  under  an  express  power,  see  Mtinertzhager 
v.  DovU,  1  Coll.  836;  MUler  v.  Priddon,  1  D.,  M.  &  O.  835;  Be  Bathurtt,  2  8.  ft  Q. 
169.    Where  It  1b  made  under  statutory  power,  see  Trustee  Act,  1893,  s.  10. 

(«)  Trustee  Act,  1898,  a.  10.  This  seems  to  modify  the  decision  of  Fry,  J.,  In 
West  of  Eng.  Bank  v,  Murch,  28  0.  D.  at  p.  146. 


where  no  mode  Is  designated.  Foster  p.  Garce,  4  Ala.  440;  Leggettv. 
Grimmett,  86  Ark.  496.  While  the  court  will  not  Interfere  in  the  discre- 
tionary power  given  for  the  appointment  of  trustees,  yet  It  will  In  the 
case  of  an  Improper  appointment  and  to  control  the  exercise  of  the  power 
to  see  that  it  is  duly  exercised  to  serve  the  purposes  for  which  the  trust 
was  created.  Bowditch  v.  Bannelos,  1  Gray,  220;  Bailey  v.  Bailey,  2 
Del.  Ch.  98  (in  which  the  appointee  was  required  by  the  court  to  give 
bond).  The  power  to  appoint  a  new  trustee  cannot  be  exercised  by  a 
corporation  since  become  Insolvent  and  in  a  receiver's  hands.  In  re 
Hansvelt,  62  Hun,  622;  People  v.  American  Loan  &  Trust  Co.,  17  N.  Y. 
Snpp.  76.  Neither  can  the  power  to  appoint  be  expressly  conferred  on  a 
•court  possessing  no  equity  powers  as  for  instance,  a  county  couit. 
Where  the  power  is  conferred  on  the  person  who  is,  or  may  be,  the  judge 
of  such  a  court,  as  the  donee  of  the  power,  his  designation  as  jndge  will 
be  construed  to  be  a  mere  descripHo  persona,  and  the  power  sustained* 
But  alitor  where  the  intent  is  to  vest  the  power  in  a  court  that  has  no 
jurisdiction.  Dodson  v.  Scroggs,  47  Mo.  285;  Harwood  v.  Tracy,  118 
Mo.  681;  24  S.  W.  Rep.  214:  People  v.  Morgan,  90  111.  558;  Leman  v. 
Sherman,  117  1U.  657;  6  N.  £.  Rep.  872.  Where  there  is  an  express 
power  to  fill  vacancies  by  appointment,  the  vacancy  must  be  filled  in  the 
manner  pointed  ont  and  In  no  other.    Golder  v.  Bressler,  105  111.  419. 

As  an  Illustration-  of  the  strict  construction  of  express  powers  of 
appointment,  the  case  of  Guionv.  Pickett,  42  Miss.  77,  may  be  cited.  In 
that  case  It  was  held  that  an  express  power  to  appoint  on  neglect  or 
refusal  of  the  original  trustee  to  execute  the  trust,  did  not  provide  for  an 
appointment  in  case  of  his  death  without  executing  the  trust.  Where 
an  attempt  is  made  to  appoint  a  new  trustee  which  does  not  fall  within 
the  power  the  trustee  thus  attempted  to  be  appointed  can  confer  no  title. 
Chestnutt  ».  Gann,  76  Tex.  150;  13  S.  W.  Rep.  274. 
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an  administration  action  is  pending,  or  the  fund  is  about 
to  be  paid  into  court,  or  is  immediately  divisible  (I).1 

(3)  Every  new  trustee,  both  before  and  after  the  trust 
property  is  vested  in  him,  has  the  same  powers,  authorities 
and  discretions,  and  may  in  all  respects  act  as  if  he  had 
been  an  original  trustee. 

(4)  Any  person  who  can  hold  property  is  capable  of 
being  appointed ;  but  a  person  ought  not  to  be  appointed 
who  is  not  sui  juris;  nor  (except  under  very  exceptional 
circumstances)  one  who  resides  out  of  the  jurisdiction  of 
the  court ;  nor  one  who  is  a  beneficiary,  or  husband  of  a 
beneficiary.  The  donee  of  a  power  of  appointing  new 
trustees  cannot  appoint  himself  (u).2 

(0  Jte  Gardiner,  88  0.  D.  590;  Davie*  v.  Hodgson,  82  Ibid.  225;  Be  Lambe,  28  ibid. 
77;  Be  Harford,  13  Ibid.  135;  Re  Martyn,  26  ibid.  745;  Re  Aston,  23  ibid.  217;  Re  TouU, 
26  ibid.  45;  bat  see  Re  Fowler,  W.  N.  1886)  p.  188,  and  Re  Leon,  (1892)  1  Ch.  848,  where 
the  Lunacy  Court  made  an  order  vesting  the  trust  estate  in  three  of  the  original 
four  trustees,  the  fourth  having  become  lunatic. 

(u)  Skeats  v.  AUen,  37  W.  R.  778;  Sbeats  v.  Evans,  42  0.  D.  022. 


1  Power  given  to  continuing  trustee. —  In  Tarrant  v.  Backus,  68 
Conn.  277;  28  Atl.  Rep.  46,  the  testator  empowered  the  court,  if 
either  of  the  two  trustees  should  fail  to  act  or  become  incompetent,  to 
appoint  a  new  trustee  with  the  advice  of  "  the  other  trustee."  Both 
original  trustees  resigned,  and  it  was  held  that  the  direction  as  to  the 
power  of  appointment  applied  only  to  a  vacancy  in  the  original  trustees 
and  that  a  vacancy  after  the  resignation  of  both  the  original  trustees, 
could  be  filled  by  the  court  without  consultation. 

*  Express  power  to  appoint  new  trustee  —  Competency  of  ap- 
pointee.—  There  is  manifestly  a  distinction  between  the  considerations 
governing  the  appointment  of  a  trustee  under  an  express  power  and  the 
principles  by  which  a  court  would  be  guided  in  making  an  appointment 
under  its  equity  powers,  or  in  passing  upon  an  appointment  already 
made  under  an  express  power.  A  court  will  be  loth  to  interfere  with  an 
appointment  of  a  trustee  (whether  made  by  the  settlor  originally  or 
under  an  express  power  of  appointment)  upon  the  mere  ground  that  the 
court  itself  would  not  in  the  first  instance  have  made  such  an  appoint- 
ment. Something  else  beside  the  inadvlsabllity,  u  e.,  impropriety  or 
unfitness,  should  appear.  To  put  it  concretely,  while  a  court  would 
not  be  apt  to  select  as  trustee  an  insolvent  or  non-resident,  yet  mere 
insolvency  or  non-residence  has  not  of  Itself  been  deemed  cause  for 
removal.    See  note,  Article  61,  ante.    In  Bowdltch  v.  Banuelos,  1  Gray, 
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Illustrations. 

1.  Appointment  of  new  trustees  under  express  power.  —  Express 
powers  to  appoint  new  trustees  are  construed  somewhat  strictly.  Thus, 
where  an  express  power  to  appoint  new  trustees  is  vested  in  "  the  sur- 
viving or  continuing  trustees  or  trustee,  or  the  heirs,  executors,  or  ad- 
ministrators of  the  last  surviving  and  continuing  trustee,"  and  the  two 
trustees  are  desirous  of  retiring,  they  cannot  do  so  by  appointing  two 
new  trustees  in  their  place  by  one  deed;  but  one  must  appoint  a  new 
trustee  in  the  place  of  the  first  retiring  trustee,  and  then  the  new  trustee 
most  appoint  one  in  the  place  of  the  second  retiring  trustee  (re)*  This 
singular  instance  of  verbal  subtlety  all  turns  upon  the  idea,  that  trustees 
who  are  about  to  retire  cannot  be  said  to  be  continuing  (y),  but  that  if  one 
retired  first,  the  other  would  be  a  continuing  trustee,  although  he  might 
intend  to  retire  the  next  day.  If,  in  addition  to  the  words  "  surviving 
and  continuing,"  the  words  "  or  other  trustee  or  trustees  "  had  been 
added,  the  two  retiring  trustees  might  have  appointed  two  new  ones  by 
the  same  deed  (x). 

2.  So,  again,  the  words  "  unfit  and  incapable  "  are  very  strictly  con- 
strued. Thus,  where  a  new  trustee  was  to  be  appointed  if  a  trustee 
became  Incapable  of  acting,  it  was  held  that  the  bankruptcy  of  one  of 
the  trustees  did  not  fulfil  the  condition,  as  it  only  rendered  him  unfit  but 
not  incapable  («)•  And  so  where  the  words  were  "  unable  to  act,"  it  was 
held  that  absence  in  China  or  Australia  did  not  disable  (a),  although  it 

(x)  Lord  Camoys  v.  Best,  19  B.  414;  Re  Coatee  and  Pareone,  84  C.  D.  870;  Re  Nor- 
ri#,  27  O.  D.  838.  This  notion  was  strongly  disapproved  by  Bacon,  V.-O ,  in  Re 
Glenny  and  Hartley,  25  O.  D.f  611;  bnt  the  V.-C.'s  dicta  were  equally  strongly  dis- 
approved by  Pearson,  J.,  in  Re  Norrie,  supra,  and  by  North,  J.,  in  Re  Coatee  and 
Parsons,  supra, 

(y)  With  regard  to  appointments  made  under  the  statutory  power,  this  is  not 
to,  as  the  statute  enacts  that  a  continuing  trustee  shall  include  a  refusing  or  re- 
tiring trustee,  if  willing  to  act,  as  donee  of  the  power  (Trustee  Act,  1898,  s.  10,  sub -a. 
4) ;  but  he  is  not  a  necessary  party  If  unwilling  to  act  (see  Re  Norris,  Alien  v. 
Norrie, 27  CD.  833). 

(*)  Turner  v.  Maule,  15  Jur.  761 ;  see  Re  Watte,  9  Ha.  106. 

(a)  WWUngton  v.  WUMngton,  16  Sim.  104;  Re  Harrison,  22  L.  J.,  Oh.  69;  but  see 
Re  Bignold,  7  Oh.  App.  228. 


220,  Shaw,  C.  J.,  said:  "  But  when  we  say  that  she  (the  settlor)  had  a 
power  at  her  pleasure  to  appoint,  we  do  not  mean  to  say,  that  this  was 
an  arbitrary  power  to  appoint  a  person  unfit  or  unsuitable  to  execute  such 
a  trust;  as  a  minor,  an  idiot,  a  pauper,  or  person  incapable  of  performing 
the  dotles.  It  must  be  a  person  of  full  age,  sufficient  mental  and  legal 
capacity,  and  in  all  respects  capable  of  performing  the  required  duties. 
See  also  Bailey  v.  Bailey,  2  Del.  Ch.  95. 

26 
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clearly  unfitted  (6),  a  trustee  for  the  office.  On  the  other  hand,  It  has 
been  held  that  lunacy  disables  a  trustee  so  as  to  bring  a  power  Into 
operation  (c). 

With  regard  to  a  trustee  becoming  unfit  to  act,  bankruptcy  (at  all 
events  where  the  trust  property  consists  of  money  or  other  property 
capable  of  being  misappropriated,  and  where  the  cestuis  que  trust  desire 
his  removal  (d)),  and  liquidation  or  composition  (<f),  or  conviction  of  a 
dishonest  crime  (e),  are  grounds  for  his  removal  by  the  court  under  sec- 
tion 26  of  the  Trustees  Act,  1873  (which  has  taken  the  place  of  section 
147  of  the  Bankruptcy  Act,  1888).  Whether,  however,  they  would 
enable  a  donee  of  a  power  of  appointing  new  trustees  to  displace  him 
hostilely  on  the  ground  of  unfitness  seems  questionable.  Anyhow,  It  has 
been  held  that  infancy  Is  not  unfitness,  although  an  infant  will  be  re- 
moved by  the  court  (/).  Lastly,  with  regard  to  incapacity,  the  word  is 
strictly  limited  to  incapacity  of  the  trustee  arising  from  some  personal  * 
defect  (g),  as  Illness,  lunacy  (A),  or,  possibly,  infancy. 

3.  Where  the  power  is  vested  in  a  tenant  for  life  he  may  exercise  It 
even  after  alienating  bis  life  estate  (i).  On  the  other  hand,  where  a 
decree  for  administration  by  the  court  has  been  made,  the  donee  of  a 
power  (whether  express  or  statutory)  can  only  appoint  a  new  trustee 
under  the  supervision  of  the  court,  which  will,  however,  accept  his 
nominee,  unless  there  be  strong  grounds  for  rejecting  him  (k) . 

4.  Appointment  of  new  trustees  under  the  statutory  power. — If 
there  be  no  express  power,  or  even  if  there  be  one  and  the  statutory 
power  Is  not  expressly  negatived  or  modified,  new  trustees  may  be 
appointed  under  the  provisions  of  section  10  of  the  Trustee  Act,  1898, 
which  Is  in  the  following  words:  — 

(1.)  Where  a  trustee,  either  original  or  substituted,  and  whether 
appointed  by  a  court  or  otherwise,  Is  dead,  or  remains  out  of  the  United 
Kingdom  for  more  than  twelve  months,  or  desires  to  be  discharged  from 
all  or  any  of  the  trusts  or  powers  reposed  in  or  conferred  on  him,  or 
refuses  or  is  unfit  to  act  therein,  or  is  incapable  of  acting  therein,  then 
the  person  or  persons  nominated  for  the  purpose  of  appointing  new 
trustees  by  the  instrument,  if  any,  creating  the  trust  (V),  or  no  such  per- 

(6)  Mennard  v.  Welford,  1  8m.  &  G.  426.  A  mere  temporary  absence  abroad 
would  not  unfit  a  trustee  for  the  office.    Re  Moravia  Society,  4  Jar.,  N.  S.  708. 

(c)  Be  Sott,  8Ch.  App.  785. 

(d)  See  Re  Barker,  1  0.  D.  48 ;  Re  Adams,  12  O.  D.  684. 

(e)  Turner  v.  Maule,  15  Jar.  761. 
(/)  Re  TaUatire,  W.  N.  1886,  p.  191. 

(Sf)  See  Be  Watts,  9  Ha.  106;  Turner  v.  Maule,  16  Jur.  761 ;  Re  Blgnold,  7  Oh.  App. 


(ft)  Be  Bast,  8  Oh.  App.  735;  Be  Blake,  W.  N.  1887,  p.  178. 

(I)  Hardaker  v.  Moorhouse,  26  0.  D.  417. 

(*)  Be  Oadd,  Eastwood  v.  Clarke,  23  0.  D.  134 ;  Be  Hall,  ffatt  v.  Hall,  88  W.  R.  508. 

(Z)  Where  there  was  no  express  power  bat  merely  a  declaration  In  a  marriage 
settlement  that  the  husband  and  wife  and  the  survivor  of  them  should  have  power 
to  appoint  new  trustees.  It  was  held  that  they  could  exercise  this  statutory  power 
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8011  able  and  willing  to  act,  then  the  surviving  or  continuing  trustees  or 
trustee  for  the  time  being,  or  the  personal  representatives  of  the  last 
surviving  or  continuing  trustee  (m),  may,  by  writing,  appoint  another 
person  or  other  persons  to  be  a  trustee  or  trustees  in  the  place  of  the 
trustee  dead,  remaining  out  of  the  United  Kingdom,  desiring  to  be  dis- 
charged, refusing,  or  being  unlit  or  being  Incapable,  as  aforesaid. 

(2.)  On  the  appointment  of  a  new  trustee  (n)  for  the  whole  or  any 
part  of  trust  property — 

(a)  the  number  of  trustees  may  be  increased ;  and 

(b)  a  separate  set  of  trustees  may  be  appointed  for  any  part  of  the 
trust  property  held  on  trusts  distinct  from  those  relating  to  any  other 
part  or  parts  of  the  trust  property,  notwithstanding  that  no  new  trustees 
or  trustee  are  or  is  to  be  appointed  for  other  parts  of  the  trust  property 
and  any  existing  trustee  may  be  appointed  or  remain  one  of  such 
separate  set  of  trustees;  or,  if  only  one  trustee  was  originally  appointed, 
then  one  separate  trustee  may  be  so  appointed  for  the  first-mentioned 
part;  and 

(c)  it  shall  not  be  obligatory  to  appoint  more  than  one  new  trustee 
where  only  one  trustee  was  originally  appointed,  or  to  fill  up  the  original 
number  of  trustees  where  more  than  two  trustees  were  originally 
appointed;  but,  except  where  only  one  trustee  was  originally  appointed, 
a  trustee  shall  not  be  discharged  under  this  section  from  his  trust  unless 
there  will  be  at  least  two  trustees  to  perform  the  trust;  and 

(d)  any  assurance  or  thing  requisite  for  vesting  the  trust  property, 
or  any  part  thereof,  jointly  in  the  persons  who  are  the  trustees,  shall  be 
executed  or  done. 

(3.)  Every  new  trustee  so  appointed,  as  well  before  as  after  all  the 
trust  property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested  in 
him,  shall  have  the  same  powers,  authorities,  and  discretions,  and  may 
in  all  respects  act,  as  if  he  had  been  originally  appointed  a  trustee  by 
the  instrument,  if  any,  creating  the  trust. 

(4.)  The  provisions  of  this  section  relative  to  a  trustee  who  is  dead 
Include  the  case  of  a  person  nominated  trustee  In  a  will  but  dying  before 
the  testator,  and  those  relative  to  a  continuing  trustee  include  a  refusing 
or  retiring  trustee,  if  willing  to  act  in  the  execution  of  the  provisions  of 
this  section. 

(5.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall  have 


as  the  persons  nominated  for  the  purpose,  Ac,  Re  Walker  and  Hughe*,  24  0.  D. 
496. 

(m)  This  includes  the  executor  of  a  sole  trustee  (He  Ska/to,  29  0.  D.  247),  but  not 
the  executor  of  a  person  who  was  nominated  trustee  of  s  will  but  died  before  the 
testator.    Nicholson  v.  Field,  (1898)  2  Oh.  511 ;  but  of .  Be  Ambler,  59  L.  T.  206. 

(n)  These  words  govern  the  whole  sn  b- section  ^  so  that  the  number  of  trustees 
cannot  be  increased  unless  there  be  a  vacancy  to  be  filled  up.  He  Oregeon,  84  O.  D. 
209;  Re  Driver,  19  Eq.  868. 
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effect  subject  to  the  terms  of  that  instrument  and  to  any  provisions 
therein  contained. 

(6.)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 

This  section  (which  is  a  re-enactment  of  sect.  81  of  the  Conveyancing 
and  Law  of  Property  Act,  1881)  has  put  an  end  to  many  questions  which 
formerly  presented  much  difficulty.  For  instance,  where  a  trustee  had 
gone  abroad,  it  was  always  a  source  of  trouble  to  determine  what 
amount  of  absence  constituted  a  disability  or  unfitness  for  his  continuing 
a  trustee  (o).  N6w,  however,  twelve  months  is  specified  as  the  period. 
It  will  be  seen  that  the  power  is  ezerciseable  in  six  cases,  viz. :  —  (1)  on 
the  death  of  a  trustee,  (2)  where  he  remains  out  of  the  kingdom  for 
twelve  months,  (S)  where  he  desires  to  be  discharged,  (4)  where  he 
refuses  to  act,  (5)  where  he  is  unfit  to  act,  and  (6)  where  he  is  incapable 
of  acting.  The  first  three  cases  require  no  comment.  With  regard  to 
the  case  of  a  refusal  to  act,  it  is  apprehended  that  it  clearly  extends  to 
the  case  of  a  disclaimer  —  i.  «.,  to  a  case  where  the  person  nominated 
trustee  has  never  accepted  the  office  (p).  With  regard  to  a  trustee 
becoming  unfit  to  act  or  incapable  of  acting,  the  reader  is  referred  to 
illustration  2,  supra. 

Where  there  are  joint  donees  of  a  power  of  appointment  named  in  the 
settlement,  and  they  differ  as  to  the  person  to  be  appointed,  they  will  be 
deemed  to  be  "  unable  or  unwilling  "  to  appoint,  so  as  to  vest  the  statu- 
tory power  In  the  surviving  or  continuing  trustees  (q).  Lastly,  it  may 
be  observed  that  the  statutory  power  is  not  imperative,  and  imposes  no 
obligation  on  the  donee  of  the  power  to  appoint  new  trustees  O) ;  and 
by  sect.  47  applies  to  trustees  for  purposes  of  the  Settled  Land  Acts. 

5.  Appointment  of  new  trustees  by  the  court. —  The  power  of  the 
court  to  appoint  new  trustees  is  now  contained  in  sect.  25  of  the  Trustee 
Act,  1898,  which  is  as  follows:  — 

(1.)  The  High  Court  may,  whenever  it  is  expedient  to  appoint  a  new 
trustee  or  new  trustees,  and  it  is  found  inexpedient,  difficult,  or  im- 
practicable so  to  do  without  the  assistance  of  the  court,  make  an  order 
for  the  appointment  of  a  new  trustee  or  new  trustees  either  In  substitution 
for  or  In  addition  to  any  existing  trustee  or  trustees,  or  although  there  la 
no  existing  trustee.  In  particular  and  without  prejudice  to  the  gener- 
ality of  the  foregoing  provision,  the  court  may  make  an  order  for  the 
appointment  of  a  new  trustee  in  substitution  for  a  trustee  who  is  con- 
victed of  felony,  or  is  a  bankrupt. 

(2.)  An  order  under  this  section,  and  any  consequential  vesting  order 
or  conveyance,  shall  not  operate  further  or  otherwise  as  a  discharge  to 
any  former  or  continuing  trustee  than  an  appointment  of  new  trustees. 

(©')  See  Re  Harrison,  92  L.  J.,  Oh.  69;  Re  Bignold,  7  Oh.  App.  238. 

(p)  See  Re  Hadley, 5  De  Q.  ft  8m.  67. 

(9)  Re  Sheppard,  W.  N.  1888,  p.  234. 

(r)  Peacock  v.  Colling,  88  W.  R.  528 ;  -Re  Knight,  28  O.  D.  82 . 
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under  any  power  for  that  purpose  contained  in  any  instrument  would 
have  operated. 

(8.)  Nothing  in  this  section  shall  give  power  to  appoint  an  executor 
or  administrator. 

And  by  6ect.  87  of  the  same  act,  it  Is  enacted  that  — 

Every  trustee  appointed  by  a  court  of  competent  Jurisdiction  shall,  as 
well  before  as  after  the  trust  property  becomes  by  law,  or  by  assurance, 
or  otherwise,  vested  in  him,  have  the  same  powers,  authorities,  and  dis- 
cretions, and  may  in  all  respects  act  as  if  he  had  been  originally  appointed 
a  trustee  by  the  Instrument,  If  any,  creating  the  trust. 

It  will  be  perceived  that  application  should  only  be  made  to  the  court 
to  appoint  new  trustees  in  cases  where,  from  some  reason  or  other,  it  Is 
difficult,  inexpedient,  or  impracticable  to  appoint  them  under  an  express 
power,  or  the  statutory  power;  and  if  such  an  application  (which  is  now 
made  by  summons  in  chambers  (*))  be  made  unnecessarily,  it  will  be  dis- 
missed with  costs. 

6.  Illustrations  of  oases  where  application  to  oourt  is  proper.— 
However,  there  are  many  cases  in  which  it  is  still  impossible  to  appoint 
new  trustees  out  of  court.  Thus,  if  a  last  surviving,  or  a  sole  trustee, 
die  intestate,  and  leave  no  personal  estate,  so  that  no  one  can  take  out 
letters  of  administration  to  him,  and  no  one  Is  named  in  the  settlement 
to  appoint  new  trustees,  it  would  be  necessary  to  apply  to  the  court. 
And  so  where  a  trustee  has  become,  through  old  age  and  infirmity,  inca- 
pable of  acting  in  the  trust,  the  court  has  exercised  its  jurisdiction  of 
appointing  new  trustees  (t). 

7.  Appointment  by  oourt  where  no  original  trustees. —Again, 
where,  by  inadvertence,  or  by  reason  of  disclaimer,  death  or  otherwise, 
there  never  were  any  original  trustees  of  the  settlement,  and  no  express 
power  of  appointing  any,  the  court  will  appoint  some  (u). 

8.  Appointment  by  court  where  trustee  an  infant  •— 8o,  where  a 
trustee  is  an  Infant,  the  court  will  appoint  another  in  his  place ;  but  this 
will  be  done  without  prejudice  to  any  application  by  the  infant,  on  com- 
ing of  age,  to  be  restored  (as). 

9.  Appointment  by  oourt  in  oases  of  doubt. —  8o,  if  there  is  a  doubt 
whether  the  statutory  (or  an  express)  power  Implies,  the  court  will 
solve  it  by  appointing  new  trustees  itself  (y). 

10.  Appointment  by  oourt  where  donee  of  power  abroad.—  So  it 
has  been  held  that  where  the  power  of  appointing  new  trustees  was 
given  to  a  husband  and  wife  jointly,  and  they  were  judicially  separated, 

(«)  R.  8.  0.  Ord.  LV.  r.  18a. 

«)  iteiaman,  22  0.  D.638;  Re  Phelps,  81  0.  D.  S51. 

(ti)  Dodkin  v.  Brunt,  6  Eq.  680;  IfAdhemar  v.  Bertrand,  85  B.  19;  Re  Smirth- 
watte,  11  Eq.  SSI;  Re  Davie,  19  Eq.  214;  Re  Moore,  McAlpine  v.  Moore,  SI  O.  D. 
778;  Re  WUUame,  36  C.  D.  281. 

(*)  Re  Shelmerdine,  83  J.  L.,  Oh.  474. 

(y)  Re  Woodgate,  ft  W.  R.  448. 
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and  the  husband  was  living  In  Australia,  it  was  a  case  in  which  it  was 
"  difflcnlt  or  impracticable  "  to  appoint  new  trustees,  without  the  assist- 
ance of  the  court,  so  as  to  give  the  latter  jurisdiction  (z). 

11.  Power  only  exerciseable  with  consent  of  a  lunatic—  It  would 
seem  that  where  the  power  of  appointing  new  trustees  is  vested  In  a 
person  who  can  only  exercise  it  with  the  consent  of  a  lunatic,  the  proper 
course  is  for  the  committee  of  the  lunatic  to  apply  to  the  Lord  Justices, 
for  leave  to  give  the  required  consent  on  behalf  of  the  lunatic  (a).  In 
the  absence  of  other  circumstances,  therefore,  the  mere  fact  of  a  neces- 
sary consenting  party  being  a  lunatic,  affords  no  ground  for  an  applica- 
tion to  the  court  to  appoint  new  trustees. 

12.  Appointment  by  court  where  trustee  a  felon  or  bankrupt. — 
Where  a  trustee  is  a  felon,  or  a  bankrupt,  and  refuses  to  join  in  the 
appointment  of  a  new  trustee  in  his  place,  the  court  can  and  will  remove 
him,  and  appoint  another  person  if  the  cestuis  que  trust  desire  it  (b) ; 
and  a  similar  observation  applies  to  a  trustee  who  has  become  a 
lunatic  (c),  or  has  gone  to  reside  permanently  abroad  (d),  or  has 
absconded. 

18.  Summary  procedure  only  applicable  where  trust  Is  dear.— - 
The  regular  procedure  for  the  appointment  of  new  trustees  by  the  court 
under  the  statutory  jurisdiction,  is  by  originating  summons;  but  it 
would  seem  that  where  the  trust  is  not  clear  on  the  face  of  written  docu- 
ments (ex.  gr.,  where  a  conveyance  is  taken  in  the  name  of  some  other 
person  than  the  real  purchaser  («)),  the  court  first  requires  the  trust  to 
be  established  to  its  satisfaction,  and  that  can  only  be  done  by  an  action. 

14.  Court  will  not  re-appoint  existing  trustees. —  It  was  at  one 
time  thought  that  where  there  were  properly  appointed  trustees  in  exist- 
ence, and  it  was  impossible  otherwise  to  vest  the  trust  property  in  them, 
or  where  It  was  desirable  to  remove  one  of  several  trustees  and  impossi- 
ble to  get  any  one  to  serve  in  his  place,  the  court  could,  in  the  one  case, 
re-appoint  all  the  existing  trustees  and  order  the  trust  property  to  vest 
In  them ;  or,  in  the  other  case,  re-appoint  the  continuing  trustees  in  the 
place  of  themselves  and  the  trustee  whom  It  was  desired  to  remove. 
However,  it  is  now  well  settled  that  the  court  has  no  jurisdiction  to  re- 
appoint existing  trustees  (/). 


(*)  Be  Somerset,  W.  N.  1887,  p.  121. 

(a)  Be  Garrod,  SI  0.  D.  164. 

(b)  Coombes  v.  Brookes,  12  Eq.  61 ;  Be  Adame,  12  O.  D.  684;  Be  Foster,  B6LT,  499. 

(c)  If  a  vesting  order  is  also  required  and  the  luDatio  Is  "  so  found,"  the  sum- 
mons must  be  Intituled  not  only  In  Chancery  but  also  in  lunacy  (see  Be  Victor*, 
8  0.  D.  lit;  Be  Mason,  10  Ch.  App.  878),  unless  the  lunatic  Is  out  ot  the  jurisdiction. 
Be  Gardiner,  10  O.  D.  29. 

(<f)  Be  Bignold,  7  Gh.  App.  228.  As  to  the  length  of  absence  abroad,  see  Hutch- 
inson v.  Stephens.  5  81m.  499. 

(e)  Be  Martin,  W.  N.  1896,  p.  188;  and  see  also  Be  Carpenter,  Kay,  418;  and  Be 
Weeding,  4  Jur.  N.  8. 707. 

(/)  Be  VUsat,  88  O.  D.  107;   Be  DtwMrtt,  ibid.  416;   Be  Gardner,   Ibid.  699;   Be 
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15.  Court  rarely  reduces  the  number  of  trustees. —  Where  one  of 
three  trustees  absconded,  the  court  refused  to  re-appoint  the  two 
remaining  ones  and  vest  the  estate  in  them  alone  (?)•  For,  apart 
from  the  objection  that  the  court  had  no  jurisdiction  to  appoint  existing 
trustees  to  be  new  trustees,  it  was  said  by  North,  J.,  to  be  a  well-settled 
rule  that  the  court  will  not  reduce  the  number  of  trustees  of  a  continu- 
ing trust,  although  it  will  deviate  from  that  rule  if  the  trustees  have  no 
duties  to  perform  except  to  distribute  a  fund  which  is  immediately 
divisible.  On  the  other  hand,  in  a  subsequent  case  (A),  to  that  last  cited 
(in  which  it  was  referred  to),  Chitty,  J.,  appointed  three  new  trustees 
in  the  place  of  four  original  ones,  where  it  had  been  found  impossible 
to  obtain  four.  His  lordship  is  reported  to  have  said,  "  The  court  has 
power  to  appoint  three  new  trustees  in  place  of  the  original  four,  and  if 
special  circumstances  are  necessary  for  the  exercise  of  this  jurisdiction, 
the  disclaimer  of  one  of  the  four  trustees,  and  the  difficulty  of  getting 
new  trustees,  are  special  circumstances  sufficient  to  justify  the  making 
of  the  order."  Under  these  circumstances  the  practice  on  the  point  is 
not  so  well  settled  as  coo  Id  be  wished. 

16.  Court  can  Increase  the  number  at  any  time. — Although  the 
statutory  power  of  increasing  the  number  of  trustees  on  an  appointment 
out  of  court,  can  only  be  exercised  when  there  is  a  vacancy  to  be  filled 
up,  yet  there  is  no  such  limitation  on  the  power  of  the  court  to  increase 
the  number  of  trustees  at  any  time  if  it  should  be  deemed  expedient  (Q» 

17.  Appointing  person  to  perform  the  duties  incident  to  office  of 
executor. —  Although  sect.  25,  sub-sect.  8  of  the  Trustee  Act,  1893, 
expressly  prohibits  the  court  from  appointing  an  executor  or  adminis- 
trator, yet  where  a  testator  has  not  appointed  a  trustee  of  trust  leg- 
acies, and  where,  consequently,  the  trusteeship  is  incident  to  the  office 
of  executor,  the  court  has  jurisdiction  on  the  death  of  the  executor  to 
appoint  someone  to  perform  those  fiduciary  duties  (*)• 

18.  General  principles  as  to  persons  proper  to  be  appointed  new 
trustees. —  In  selecting  persons  to  be  new  trustees,  the  Court  acts  upon 
the  following  principles,  and  it  is  apprehended  that  donees  of  powers 
ought  to  be  guided  by  the  same  considerations,  although,  no  doubt,  their 
appointments  would  not  be  invalidated  if  they  failed  to  observe  them. 

First,  the  Court  will  have  regard  to  the  wishes  of  the  settlor  as  ex* 
pressed  In,  or  plainly  deduced  from,  the  settlement. 

Secondly,  the  Court  will  not  appoint  a  person  with  a  view  to  the 
interest  of  some  of  the  beneficiaries  in  opposition  to  the  interest  of 
others. 

BatKo,  89  Ibid.  189;  overruling  Re  Ratkbone,  9  O.  D.  488;  Re  DalgleUh,  4  Ibid.  148; 
and  Re  Crowe,  14  ibid.  610. 

iff)  Be  Gardiner,  88  O.  D.  690,  and  oases  cited  In  judgment  of  North,  J. 

(A)  Re  Fowler,  W.  N.  1888,  p.  188. 

(i)  Re  Qregeon,  84  O.  D.  209;  and  see  Re  Driver,  19  Eq.  888. 

(A)  Re  Moore,  McAlpine  v.  Moore,  21  O.  D.  778;  and  see  Trustee  Act,  1898,  sect. 
80  (Interpretation  of  '*  Trust "  and  "  Trustee.") 


408       DEATH  OB  RETIREMENT  OF  A  TRUSTEE. 

Thirdly,  the  Court  will  have  regard  to  the  question  whether  the 
appointment  will  promote  or  impede  the  execution  of  the  trust;  but 
(semble)  the  mere  fact  of  a  continuing  trustee  refusing  to  act  with  the 
proposed  new  trustee,  will  not  be  sufficient  to  induce  the  Court  to  refrain 
from  appointing  him  (I). 

19.  Persons  proper  to  be  appointed  new  trustees.  — With  reference 
to  the  question  as  to  the  personal  fitness  of  a  proposed  new  trustee,  an 
infant  can,  no  doubt,  be  appointed  an  original  trustee,  but  It  would  not 
be  a  wise  appointment;  and  a  retiring  trustee  most  certainly  ought 
not  to  concur  in  the  appointment  of  an  infant  to  replace  him.  For  an 
infant  cannot  properly  carry  out  a  special  trust  during  his  minority.  As 
V.-C.  Wood  said,  In  King  v.  gellord  (m),  "  It  is  not  in  the  power  of  a 
testator  to  confer  upon  an  infant  that  discretion  which  the  law  does  not 
give  him,  although  he  may  make  the  Infant  his  hand  —  his  agent — to 
execute  his  purpose.  He  cannot  give  an  estate  to  an  infant,  and  say 
that  he  may  sell  it,  when  the  law  says  that  he  cannot  do  so."  An  addi- 
tional objection  to  making  an  infant  a  trustee  consists  in  the  fact  that  he 
cannot  be  made  liable  for  a  breach  of  trust  arising  from  negligence  (n), 
although  he  is  liable  to  account  on  coming  of  age  (o) .  He  would  seem 
to  be  liable  for  actual  fraud  if  it  can  be  shown  that  he  had  sufficient 
ability  to  contrive  a  fraud  (p).  For  these  reasons,  therefore,  an  infant  is 
not  a  proper  person  to  be  appointed,  and  a  person  who  should  appoint  one 
might  not  improbably  find  that  he  would  have  to  pay  the  costs  of  an 
action  instituted  for  the  purpose  of  removing  the  infant  (q),  as  he  can- 
not be  supplanted  as  "  unfit "  by  the  appointment  of  a  new  trustee 
under  sect.  10  of  the  Trustee  Act,  1893  (r). 

20.  Appointment  of  tenant  for  life  to  be  trustee. —  A  tenant  for 
life  has  been  held  to  be  a  not  improper  appointment  (*) ;  but  it  certainly 
Is  not  an  advisable  one.  For  one  of  the  main  objects  of  a  trustee  is  to 
protect  the  remainderman  against  the  tenant  for  life. 

21.  Appointment  of  remainderman. —  It  has  been  held  (0  that  a 
remainderman  is  not  a  person  whom  the  court  will  appoint,  at  all  events 
where  there  Is  an  infant  tenant  for  life.  For  the  interest  of  a  person 
entitled  in  remainder  is  somewhat  opposed  to  that  of  a  tenant  for  life; 
and  it  would  be  for  his  advantage  to  lay  out  trust  money  in  making 
improvements  on  the  property,  instead  of  making  accumulations  for  the 
benefit  of  the  tenant  for  life.    Of  course,  however,  such  an  objection 

(Z)  Re  Tempest,  Iph.  App.  486. 

(m)  1  H.  A  M.  843 ;  bat  consider  Re  Cardross,  7  O.  D.  728. 
(n)  Hindmarsh  v.  Sovthgate,  2  Rues.  324. 
(o)  Games  v.  Applin,  31  C.  D.  147. 

(p)  Evroy  v.  Nicholas,  2  Eq.  Co.  Ab.  489;  SHkeman  v.  Dawson,  1  D.  ft  S.  503; 
Wright  v.  Snowe,  2  Ibid.  821 ;  Davies  v.  Hodgson,  25  B.  177. 
(9)  See  Raike*  v.  Raikes,  35  B.  403. 
(r)  Re  TaOatire,  W.  N.  1885,  p.  191. 
(*)  Forster  v.  Abraham,!!  Eq.  851. 
(0  Re  Paine,  33  W.  B.  564. 
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-would  be  Inapplicable  where  a  tenant  for  life  is  sui  juris  and  consents  to 
the  appointment. 

22.  Appointment  of  solicitor  to  the  trust. —  The  solicitor  to  the 
trust  is  not  a  proper  person  to  be  appointed  a  new  trustee.  Such  an 
appointment  would  not,  however,  be  bad,  so  as  to  invalidate  the  acts  of 
the  trustee  so  appointed ;  but  the  court  would  not  make,  or  sanction, 
such  an  appointment  (u). 

23.  Husband  of  beneficiary  appointed  trustee. —  The  husband  of  a 
beneficiary  entitled  for  her  separate  use  ought  not  to  be  appointed ;  for 
his  interests  are  entirely  In  conflict  with  those  of  his  wife.  The  court 
will  never  make  such  an  appointment  unless  It  is  impossible  to  get  an- 
other person,  and  even  then  will  generally  do  so  only  upon  condition 
that  a  direction  is  inserted  In  the  order,  stipulating  that,  upon  his  be- 
coming sole  trustee,  there  shall  be  another  appointed  (x).  In  a  recent 
case  (y),  Kay,  J.,  appointed  two  persons,  one  of  whom  was  a  beneficiary, 
and  the  other  the  husband  of  a  beneficiary,  upon  their  both  undertaking, 
if  either  were  left  sole  trustee,  to  endeavour  to  obtain  the  appointment 
of  a  new  trustee. 

24.  Person  out  of  jurisdiction  appointed  trustee. —  It  Is  not  proper 
to  appoint  a  trustee  who  resides  out  of  the  jurisdiction,  save  under  very 
exceptional  circumstances  (z).  But  where  all  the  beneficiaries  were 
resident  in  Australia,  the  court  appointed  a  person  resident  there  (a). 

25.  Appointing:  alien  trustee. —  An  alien  may,  since  the  passing  of 
the  statute  88  &  84  Vict.  c.  14,  hold  real  estate,  and  may  therefore  (it  is 
apprehended)  be  either  a  settlor  or  a  trustee,  although  the  court  usually 
objects  to  appoint  one  unless  he  be  permanently  domiciled  in  England. 
Prior  to  that  act  he  could  purchase  lands  for  an  estate  of  freehold,  but 
could  not  take  them  by  operation  of  law,  as,  for  Instance,  by  descent  or 
jure  maritl  (5).  And  even  If  he  took  them  by  purchase,  he  was  liable  to 
be  ousted  by  the  crown  on  inquisition  found,  and  could  not  make  a  good 
title.  Thus,  in  Fish  v.  Klein  (c),  a  testator  devised  and  bequeathed 
the  residue  of  his  real  and  personal  estate  to  his  wife  and  one  Klein  Can 
alien)  upon  trust  to  sell  the  same.  The  estate  was  sold  for  60,000 J.,  but 
doubts  having  arisen  as  to  Klein's  capacity  to  convey  the  estate  to  a 
purchaser,  the  matter  came  before  the  court;  and  the  then  Master  of  the 
Bolls  said :  "  The  estate  being  out  of  Klein,  it  is  impossible  to  consider 
his  alienee  in  any  better  situation  as  to  title  than  Klein  himself."  No 
doubt,  however,  the  crown  could  have  made  a  good  title,  and  could  have 


(u)  Re  Nbrrii,  27  O.  D.  888. 
(*)  Re  Parrott,  80  W.  R.  97. 
(y)  Re  IAghfbody,  33  W.  R.  482. 
(*)  Re  CurtiM,  R'Kq.  422. 

(a)  Re  Freeman,  87  0.  D.  148;  Re  Lidiard,  14  C.  D.  810;  Re  Cunard,  10  0.  D.  29;  Re 
Austen,  3$  LuT.601;  Be  HiUf  W.  N.  1874,  p.  228. 
(&)  Lew.  26. 
(c)  2  Mer.  481. 
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executed  the  trust  (d) ;  but  there  would  seem  to  be  no  means  of  forcing 
the  crown  to  execute  a  trust  («) ;  although,  It  is  apprehended,  that 
practically,  by  means  of  a  petition  of  right,  the  crown  would  be  as  amen- 
able to  the  court  in  this  matter  as  an  individual. 

26.  Appointment  of  married  woman  as  trustee. —  A  married  woman 
may  undoubtedly  be  a  trustee  (/),  but  prior  to  the  Married  Women's 
Property  Act,  1882,  she  was  not  a  desirable  person  for  the  office.  No 
doubt  she  could  always  exercise  powers  collateral,  or  in  gross,  or 
appendant  (?) ;  but  she  could  only  execute  a  trust  to  sell,  unaccom- 
panied by  a  power  of  appointment,  with  her  husband's  consent  and 
joinder.  For  not  only  was  he  the  party  liable  (A),  but,  as  she  took  a 
mere  legal  estate,  she  took  it  subject  to  her  legal  disabilities  and 
incidents  (i).  And  it  is  apprehended,  that  even  where  there  was  &  power 
vested  in  her  to  sell,  she  would  not  have  been  capable  of  entering  into 
a  binding  contract  to  execute  the  power,  as  it  was  no  question  affecting 
her  separate  estate  (*)•  However,  it  is  conceived  that,  as,  since  tfce 
Married  Women's  Property  Act,  1882,  a  married  woman  has  the  same 
proprietary  rights  and  powers  as  a  feme  sole,  the  above  objections  have 
ceased  to  apply  (J). 

27.  Appointment  of  a  trust  company. —  Lastly,  the  court  will  not 
appoint  (nor  ought  the  donees  of  a  power  to  appoint)  an  incorporated 
company  formed  for  the  purpose  of  acting  as  a  trustee  (ta).1 

(d)  Lew.  89. 

(€)  Pautctt  v.  Att.-Gen.,  Hard.  467;  Hodge  r.  Att.-  Gen.,  8  Y.  A  0.  MS. 

(/)  Smithy.  Smith,  21  B.  885. 

iff)  Godolphin  t.  Godolphin,lV.  sen.  21. 

(A)  Smith  v.  Smith,  21  B.  886;  Bahin  v.  Hughe*,  81  0.  D.  890. 

0)  Lew.  88. 

(A)  Avery  v.  Griffin,  6  Eq.  607. 

(I)  8ee  Be  Berkley,  Berkley  v.  Berkley,  9  Oh.  App.  720,  where  a  spinster  was  ap- 
pointed by  the  court;  and  see  Married  Women's  Property  Act,  1882,  sects.  1, 18  and 
Si;  and  Re  Hawktworth,  W.  N.  1887,  p.  118. 

(m)  Be  Br^gden,  Billing  v.  Brogden,  W.  N.  1888,  p.  288. 


1  Appointment  of  trust  company. —  In  this  country,  we  have  within 
comparatively  recent  years  witnessed  the  formation  of  so-called  trust 
companies,  for  the  express  purpose  of  undertaking  many  of  the  duties 
hitherto  undertaken  by  private  Individuals  as  trustees.  As  a  rule,  these 
corporations  have  substantial  financial  backing  and  have  won  their  way 
Into  the  confidence  of  settlors  and  testators,  and  courts  generally  have 
not  as  far  as  known  shown  any  hesitancy  in  appointing  such  corpora- 
tions trustees  when  so  desired  by  the  settlor  or  testator  or  agreed 
upon  by  the  parties  in  interest. 
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Article  63. 
Vesting  of  Trust  Property  in  new  Trustees* 

Vesting  of  Trust  Property  in  new  Trustees. —  ( 1 )  On 

the  retirement  of  a  trustee,  or  the  appointment  of  a  new 
trustee  out  of  court,  everything  requisite  should  be  done 
for  vesting  the  trust  property  jointly  in  the  persons  who 
are  for  the  future  to  be  the  trustees  (n).  This  may  be 
done : — 

a.  By  the  ordinary  modes  of  transferring  property. 

/?.  Since  the  31st  December,  1881,  by  a  declaration  in 
the  deed  by  which  he  is  appointed  or  by  which  he  retires, 
to  the  effect  that  any  estate  or  interest  in  any  land,  or  in 
any  chattels,  or  the  right  to  recover  and  receive  any  chose 
in  action,  subject  to  the  trust,  shall  vest  in  the  persons 
who,  by  virtue  of  the  deed,  become  and  are  the  trustees. 
Such  a  declaration  does  not,  however,  transfer  the  legal 
estate  or  right  in  (1)  copyholds  or  customary  lands,  (2) 
lands  held  by  way  of  mortgage,  or  (3)  shares,  stocks, 
annuities  or  property  only  transferable  in  the  books  kept 
by  a  company  or  other  body,  or  in  manner  prescribed  by 
or  under  act  of  parliament  (o). 

y.  Where  none  of  the  foregoing  means  are  feasible, 
application  may  be  made,  by  summons  to  a  judge  of  the 
Chancery  Division  of  the  High  Court  of  Justice  (or,  in 
case  of  lunacy  or  unsoundness  of  mind  of  a  trustee  who  is 
being  displaced,  to  the  Lord  Chancellor  or  Lords  Justices), 
for  a  vesting  order  (p). 

(2)  On  the  appointment  of  a  new  trustee  by  the  court, 

(n)  Trustee  Act,  1898.  b.  10,  sub- 8.  2  (d),  and  s.  11,  sub-s.  8. 

(o)  Trustee  Act,  1898,  s.  18. 

(p)  Trustee  Act,  1808,  ss.  86,  88,  84,  85,  and  86;  and  as  to  lnnatlo  trustees,  or 
trustees  of  unsound  mind,  Lunacy  Act,  1890,  as.  188— 148.  The  court  cannot,  how- 
erer,  under  this  act  make  a  resting  order  where  the  legal  estate  In  the  entirety, 
and  the  beneficial  interest  in  part  of  land,  Is  Tested  in  the  Grown.  In  such  a  case 
the  proper  procedure  is  to  issue  a  summons  asking  for  a  sale  under  sect.  8  of  the 
Intestates'  Estates  Act,  1884.    Re  Pratt,  55LT.  818. 
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a  vesting  order  will  be  made,  vesting  the  trust  property  in 
the  new  trustee  or  trustees,  either  alone,  or  jointly  with 
the  continuing  trustee  or  trustees,  as  the  case  may  require.1 

Observations. 

1.  Vesting  declarations  on  appointments  out  of  court. —  Before 
the  year  1882,  difficulties  used  frequently  to  arise  in  relation  to  the  vest- 
ing of  the  trust  property  on  the  appointment  of  new  trustees,  owing  to 
the  fact  that  the  legal  estate  could  only  be  transferred  by  the  persons  in 
whom  it  was  legally  vested,  or  by  a  vesting  order  of  the  court.  For 
instance,  a  trustee  might  leave  the  country  permanently,  or  become  a 
lunatic,  or  (being  a  sole  trustee)  die  intestate  and  without  any  heir. 
The  legal  estate  being  vested  in  him,  could  only  be  got  out  of  him  by  a 
duly  executed  conveyance  or  assignment,  or  by  an  order  of  the  court; 
and  as  the  former  could  not  be  obtained,  the  latter  became  a  matter  of 


1  Vesting  of  trust  property  in  new  trustees. — Viewing  this  subject 
apart  from  the  English  statutes  upon  which  the  text  is  based,  there  are 
three  ways  by  which  title  may  be  divested  from  the  original  trustee  and 
vested  in  the  new  trustee  by  appointment,  viz. :  (1)  By  a  regular  convey- 
ance from  the  old  to  the  new  trustee.  (2)  By  virtue  of  statutory  provis- 
ions. (3)  By  decree  of  a  court  of  chancery  based  upon  the  necessity  of  the 
case.  At  common  law  a  new  trustee  to  succeed  a  trustee  who  had  resigned 
or  otherwise  become  disqualified  did  not  by  the  bare  appointment  become 
vested  with  the  title  to  the  trust  property.  The  appointment  was  merely 
to  the  office  of  trustee,  while  the  title  to  the  property  still  remained  with 
the  original  trustee  as  the  holder  of  the  legal  title.  Golder  t>.  Bressler, 
109  111.  419.  But  where,  as  Is  the  case  in  many  States,  it  is  provided  by 
statute  that  upon  appointment  of  a  trustee  in  place  of  one  who  has 
resigned  or  become  disqualified,  the  trust  property  shall  be  vested  in  him 
as  in  the  original  trustee,  there  no  conveyance  is  necessary,  but  it  is  sup- 
plied by  the  force  of  the  statute.  Parker  v.  Converse,  5  Gray,  836; 
Gibbs  9.  Marsh,  2  Met.  248;  Nugent  o.  Cloon,  117  Mass.  219;  Wool- 
dridge  v.  Planter's  Bank,  1  Sneed,  297;  Goss  v.  Singleton,  2  Head,  67; 
Golden  v.  Bressler,  109  111.  419.  In  the  absence  of  such  a  statute,  as  has 
been  said,  the  mere  appointment  of  a  new  trustee  will  not  vest  the  title 
to  the  property  in  him.  As  is  said  in  West  v.  Fitz,  109  111.  442 :  "  Mere 
appointment  (of  a  new  trustee)  does  not  proprio  trigore  confer  the  title 
upon  the  appointee,  unless,  by  the  statute  of  the  State,  it  is  so  provided. 
As  the  title  of  the  trustee  is  not  complete  until  he  is  clothed  with  the 
legal  title,  the  decree  where  the  appointment  is  made  by  a  court  of 
chancery  usually  directs  the  proper  conveyance  or  conveyances  to  be 
made  for  that  purpose." 
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necessity.  However,  by  sect.  84  of  the  Conveyancing  and  Law  of  Prop- 
erty Act,  1881,  re-enacted  by  sect.  12  of  the  Trustee  Act,  1893,  this 
difficulty  was  to  a  great  extent  obviated,  although  not  completely;  for  it 
does  not  apply  to  all  kinds  of  property,  so  that  applications  to  the  court 
for  vesting  orders  will  still  have  to  be  made  in  many  cases. 
The  section  in  question  is  in  the  following  words,  viz. :  — 

(1)  Where  a  deed  by  which  a  new  trustee  is  appointed  to  perform 
any  trust,  contains  a  declaration  by  the  appointor  to  the  effect  that  any 
estate  or  Interest  in  any  land  subject  to  the  trust,  or  in  any  chattel  so 
subject,  or  the  right  to  recover  and  receive  any  debt  or  other  thing  in 
action  so  subject,  shall  vest  in  the  persons  who  by  virtue  of  the  deed 
become  and  are  the  trustees  for  performing  the  trust,  that  declaration 
shall,  without  any  conveyance  or  assignnment,  operate  to  vest  in  those 
persons,  as  joint  tenants,  and  for  the  purposes  of  the  trust,  that  estate, 
Interest,  or  right. 

(2)  Where  a  deed  by  which  a  retiring  trustee  is  discharged  under  this 
act  contains  such  a  declaration  as  is  in  this  section  mentioned  by  the  re- 
tiring and  continuing  trustees,  and  by  the  other  person,  if  any,  empowered 
to  appoint  trustees,  that  declaration  shall,  without  any  conveyance  or 
assignment,  operate  to  vest  in  the  continuing  trustees  alone,  as  joint 
tenants,  and  for  the  purposes  of  the  trust,  the  estate,  Interest,  or  right 
to  which  the  declaration  relates. 

(3)  This  section  does  not  extend  to  any  legal  estate  or  Interest  in 
copyhold  or  customary  land,  or  to  land  conveyed  by  way  of  mortgage 
for  securing  money  subject  to  the  trust,  or  to  any  such  share,  stock, 
annuity,  or  property  as  is  only  transferable  in  books  kept  by  a  company 
or  other  body,  or  in  manner  directed  by  or  under  Act  of  Parliament. 

(4)  For  purposes  of  registration  of  the  deed  in  any  registry,  the  person 
or  persons  making  the  declaration  shall  be  deemed  the  conveying  party 
or  parties,  and  the  conveyance  shall  be  deemed  to  be  made  by  him  or 
them  under  a  power  conferred  by  this  act. 

(5)  This  section  applies  only  to  deeds  executed  after  the  81st  of 
December,  1881. 

It  will  be  perceived  that  the  declaration  must  be  contained  in  the 
deed  by  which  the  new  trustee  is  appointed.  With  regard  to  property 
which  does  not  pass  by  a  vesting  declaration,  copyholds  must  be  vested 
by  surrender  and  admittance,  in  the  usual  way.  Mortgages  are  invaria- 
bly transferred  without  disclosing  the  trust,  so  as  to  keep  it  off  the  face  of 
the  mortgagor's  title.  Stocks,  shares,  &c.,  are  transferred  by  deed  of 
transfer,  duly  registered  with  the  bank  or  company. 

2.  Vesting  orders  made  by  the  Chancery  Division  of  the  court  (?). — 
The  jurisdiction  of  the  court  to  make  orders  vesting  trust  property  In  the 

(?)  By  sect.  41  of  the  Trustee  Act,  1898,  this  Jurisdiction  extends  to  land  and 
personal  estate  in  Her  Majesty's  dominions,  except  Scotland.  Bee  Re  Hewitt,  6  W. 
R.  687,  and  Re  Lamotte,  4  0.  D.  826.  It  is  proposed  to  give  similar  powers  to  the 
Irish  Courts  by  the  Trustee  Act,  1898,  Amendment  Bill,  1894. 
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trustees  for  the  time  being  of  a  settlement,  is  codified  in  sects.  26,  32, 
84,  35,  and  36  of  the  Trustee  Act,  1893,  and  as  to  trustees  who  have 
become  lunatic  or  of  unsound  mind,  in  sects.  135  and  136  of  the  Lunacy 
Act,  1890.  The  sections  of  the  Trustee  Act,  1893,  above  referred  to,  are 
as  follows : — 

26.  In  any  of  the  following  cases,  namely : — 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new  trus- 
tee (r) ;  and 

(il.)  Where  a  trustee  («)  entitled  to  or  possessed  of  any  land  (t)> 
or  entitled  to  a  contingent  right  therein,  either  solely  or  jointly  (u) 
with  any  other  person  — 

(a)  is  an  infant  (t>),  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court  (x) ,  or 

(c)  cannot  be  found ;  and 

(ill.)  Where  it  is  uncertain  who  was  the  survivor  of  two  or  more 
trustees  jointly  entitled  to  or  possessed  of  any  land ;  and 

(Iv.)  Where,  as  to  the  last  trustee  known  to  have  been  entitled  to  or 
possessed  of  any  land,  it  is  uncertain  whether  he  is  living  or  dead;  and 

(r)  It  Is  apprehended  that  the  Intention  of  the  legislature  was  that  each  of  these 
paragraphs  should  stand  alone,  and  that  the  circumstances  enumerated  In  each 
should  give  jurisdiction  to  make  a  vesting  order.  That  was  so  under  the  Trustee 
Act,  I860,  and  the  court  made  vesting  orders  on  the  appointment  of  new  trustees, 
even  though  there  was  no  Incapacity  In  the  person  In  whom  the  estate  was  vested 
to  convey  it  to  the  new  trustees.  Re  Manning,  Kay,  App.  xxvlll ;  Hancox  v.  Spittle, 
SSm.  AGiff.  478.  However,  in  the  new  section,  the  language  Is  not  very  happy,  as 
if  we  read  paragraph  (1),  and  omit  paragraph  (ii)  to  (vi),  there  le  nothing  to  show 
to  what  the  words  "  the  land,"  which  is  to  be  vested,  refer. 

{$)  The  word  "  trustee  "  Includes  a  constructive  trustee,  ex.  or.,  the  heir  of  a 
testator  whose  trustees  have  predeceased  him  or  disclaimed.  Wilkes  v.  Groom,6  D. 
M.  A  G.  205 ;  and  see  Trustee  Act,  1893,  s.  60. 

(*)  It  Is  apprehended  that  "  land  "  includes  leaseholds ;  for  It  was  stated  in 
the  memorandum  annexed  to  the  bill  that  the  words  "  entitled  to  or  possessed  of 
were  substituted  for  the  words"  seised  or  possessed  of,"  which  were  used  In  the 
Act  of  1850,  for  the  express  purpose  of  Including  leaseholds.  See  also  sect.  50, 
where  land  Is  defined  as  including  land  of  any  tenure.  The  matter  might,  how- 
ever, with  advantage,  have  been  made  plainer.  Under  the  old  act  there  was  no 
power  to  vest  leaseholds,  except  on  the  appointment  of  new  trustees  by  the 
court.  The  corresponding  section  of  the  Lunacy  Act,  1890,  contains  the  old  words 
"  seized  or  possessed,"  and  consequently  it  seems  questionable  whether  the  lunacy 
judges  have  power  to  make  vesting  orders  of  leaseholds.  As  to  whether  the 
court  has  Jurisdiction  to  vest  the  right  to  the  title  deeds,  see  De  Sayres  v.  De 
Sayres,  87  L.  T.  Notes,  93. 

(u)  The  word  "jointly"  is  not  to  be  construed  strictly.  It  Includes  coparcen- 
ers.   Re  Greenwood,  27  C.  D.  359. 

(v)  Even  If  the  infant  bo  also  a  lunatic,  this  gives  the  Chancery  Division  juris- 
diction.   8ee  Lunacy  Act,  1890,  s.  143. 

(a?)  A  merely  temporary  absence  (ex.  gr.,  that  of  a  sailor  on  a  voyage)  is  not 
sufficient.  Hutchinson  v.  Stephens,  6  Sim.  499.  On  the  other  hand,  where  a  person 
oat  of  the  jurisdiction  Is  a  lunatic,  this  paragraph  gives  to  the  Chancery  Division 
a  jurisdiction  which  in  the  case  of  a  lunatic  in  England  would  be  only  exeroiseable 
by  the  lunacy  judges.    Re  Gardner,  10  0.  D.  29. 
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(v  )  Where  there  is  no  heir  or  personal  representative  to  a  trus- 
tee (y)  who  was  entitled  to  or  possessed  of  land  and  has  died 
intestate  as  to  that  land,  or  where  it  is  uncertain  who  is  the  heir  or 
personal  representative  or  devisee  of  a  trustee  who  was  entitled  to 
or  possessed  of  land  and  is  dead;  and 

(vl.)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed  of 
any  land,  or  entitled  to  a  contingent  right  therein,  has  been  required, 
by  or  on  behalf  of  a  person  entitled  to  require  a  conveyance  of  the 
land  or  a  release  of  the  right,  to  convey  the  land  or  to  release  the 
right,  and  has  wilfully  (*)  refused  or  neglected  to  convey  the  land 
or  release  the  right  for  twenty-eight  days  after  the  date  of  the 
requirement; 

the  High  Court  may  make  an  order  (In  this  Act  called  a  vesting  order) 
vesting  the  land  in  any  such  person  in  any  such  manner  and  for  any  such 
estate  (a)  as  the  court  may  direct,  or  releasing  or  disposing  of  the  con- 
tingent right  to  such  person  as  the  court  may  direct. 

Provided  that — 

(a.)  Where  the  order  is  consequential  on  the  appointment  of  a  new 
trustee  the  land  shall  be  vested  for  such  estate  as  the  court  may  direct 
in  the  persons  who  on  the  appointment  are  the  trustees ;  and 

(b.)  Where  the  order  relates  to  a  trustee  entitled  jointly  with  another 
person,  and  such  trustee  is  out  of  the  jurisdiction  of  the  High  Court  or 
•cannot  be  found,  the  land  or  right  shall  be  vested  in  such  other  person 
either  alone  or  with  some  other  person. 

82.  A  vesting  order  under  any  of  the  foregoing  provisions  shall  in  the 
case  of  a  vesting  order  consequential  on  the  appointment  of  a  new  trus- 
tee, have  the  same  effect  as  if  the  persons  who  before  the  appointment 
were  the  trustees  (if  any)  had  duly  executed  all  proper  conveyances  of 
the  land  for  such  estate  as  the  High  Court  directs,  or  if  there  is  no  such 
person  of  full  capacity,  then  as  if  such  person  had  existed  and  been  of 
full  capacity,  and  had  duly  executed  all  proper  conveyances  of  the  land 
for  such  estate  as  the  court  directs,  and  shall  In  every  other  case  have 
the  same  effect  as  if  the  trustee  or  other  person  or  description  or 
class  of  persons  to  whose  rights  or  supposed  rights  the  said  provisions 
respectively  relate  had  been  an  ascertained  and  existing  person  of  full 
capacity,  and  had  executed  a  conveyance  or  release  to  the  effect  intended 
by  the  order. 

(y)  See  Re  WUUcmu.  56  L.  T.  884;  Re  Rackstrmo,  52  Ibid.  612;  Re  Pilling,  26  O.  D. 
482. 

(«)  A  trustee's  conduct  In  not  convoying  cannot  be  considered  wilful,  if  the 
title  of  the  applicant  to  call  for  a  conveyance  is  subject  to  a  dispute  which  leads 
the  trustee  to  entertain  a  bond  fid*  doubt  as  to  his  title.    Re  Mills,  40  C.  D.  14. 

(a)  Under  these  words  the  court  can  vest  the  estate  of  a  tenant  In  tail  In  a  pur- 
chaser  in  fee  simple,  but  It  usually  appoints  some  person  to  execute  a  regular  dis- 
entailing assurance  under  sect.  88.  8ee  Caswell  v.  Sheen,  W.  N.  1808,  p.  187;  and 
Powell  v.  Matthew*,  1  Jur.  N.  8. 978 ;  Maton  v.  Maeon,  W.  N.  1878,  p.  41. 


416       DEATH  OR  RETIREMENT  OF  A  TRUSTEE. 

88.  In  all  cases  where  a  vesting  order  can  be  made  under  any  of  the 
foregoing  provisions,  the  High  Court  may,  if  it  is  more  convenient, 
appoint  a  person  to  convey  the  land  or  release  the  contingent  right, 
and  a  conveyance  or  release  by  that  person  in  conformity  with  the 
order  shall  have  the  same  effect  as  an  order  under  the  appropriate 
provision. 

34.  (1.;  Where  an  order  vesting  copyhold  land  (6)  in  any  person  is 
made  under  this  act  with  the  consent  of  the  lord  or  lady  of  the  manor, 
the  land  shall  vest  accordingly  without  surrender  or  admittance. 

(2.)  Where  an  order  is  made  under  this  act  appointing  any  person  to 
convey  any  copyhold  land,  that  person  shall  execute  and  do  all  assurances 
and  things  for  completing  the  assurance  of  the  land;  and  the  lord  and 
lady  of  the  manor  and  every  other  person  shall,  subject  to  the  customs 
of  the  manor  and  the  usual  payments,  be  bound  to  make  admittance  to 
the  land  and  to  do  all  other  acts  for  completing  the  assurance  thereof, 
as  if  the  persons  in  whose  place  an  appointment  is  made  were  free  from 
disability  and  had  executed  and  done  those  assurances  and  things. 

85.  In  any  of  the  following  cases,  namely : — 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new  trustee; 
and 

(li)  Where  a  trustee  entitled  alone  or  jointly  with  another  person  to> 
stock  (c)  or  to  a  chose  in  action  — 

(a)  is  an  infant,  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court  (<f),  or 

(c)  cannot  be  found ;  or 

(d)  neglects  or  refuses  to  tranfer  stock  or  receive  the  dividends  or 
income  thereof,  or  to  sue  for  or  recover  a  chose  in  action,  according  to  the 
direction  of  the  person  absolutely  entitled  thereto  for  twenty-eight  days 
next  after  a  request  in  writing  has  been  made  to  him  by  the  person  so 
entitled,  or 

(e)  neglects  or  refuses  to  transfer  stock  or  receive  the  dividends  or 
income  thereof,  or  to  sue  for  or  recover  a  chose  in  action  for  twenty- 
eight  days  next  after  an  order  of  the  High  Court  for  that  purpose  had 
been  served  on  him;  or 

(6)  As  to  what  lines  are  payable,  see  PaUnon  v.  Patermm,  2  Eq.  81;  and  EaU  v.. 
„  Bromley,  85  O.  D.  642. 

(c)  Stock  includes  fully  paid  up  shares,  and  any  fond,  annuity  or  security 
*  transferable  in   books  kept  by  any  company  or  society,  or  by  instrument  of 

transfer,  either  alone  or  accompanied  by  other  formalities,  and  any  share  of 
interest  therein.  Sect.  50.  Under  the  repealed  Act  of  1880,  stock  includes  shares 
not  fully  paid-up  (Re  New  Zealand,  <fc.  Co.  (1893),  I  Oh.  106);  but  query  whether 
the  above  definition  would  admit  of  such  a  construction  being  given  to  the  new 
act.    As  to  orders  under  Lunacy  Act,  see  Re  Grtg$on  (1893),  3  Ch.  233. 

(d)  See  note  (#),  supra,  p.  608.  Where  one  trustee  was  a  lunatic  and  the  other 
out  of  the  jurisdiction  and  two  new  ones  had  been  appointed  under  a  power,  the 
Court  of  Appeal,  acting  in  lunacy,  vested  the  stock  in  the  one  out  of  the  Jurisdic- 
tion, and  then,  acting  under  their  chancery  jurisdiction,  M  it  appeariug  that  ha 
was  out  of  the  jurisdiction,*'  vested  in  the  new  trustees.    Re  Batho,  39  O.  £>.  189. 
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(ill.)  Where  it  is  uncertain  whether  a  trustee  entitled  alone  or  jointly 
with  another  person  to  stock  or  to  a  chose  In  action  is  alive  or  dead  (e), 
the  High  Court  may  make  an  order  Testing  the  right  to  transfer  (/)  or 
call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income  there- 
of, or  to  sue  for  or  recover  a  chose  In  action,  in  any  such  person  as  the 
court  may  appoint: 

Provided  that  — 

(a)  Where  the  order  is  consequential  on  the  appointment  by  the 
court  of  a  new  trustee,  the  right  shall  be  vested  in  the  persons  who,  on 
the  appointment,  are  the  trustees;  and 

(b)  Where  the  person  whose  right  is  dealt  with  by  the  order  was 
entitled  jointly  with  another  person,  the  right  shall  be  vested  in  that 
last-mentioned  person  either  alone  or  jointly  with  any  other  person 
whom  the  court  may  appoint. 

(2.)  In  all  cases  where  a  vesting  order  can  be  made  under  this  sec- 
tion, the  court  may,  if  it  is, more  convenient,  appoint  some  proper 
person  to  make  or  join  in  making  the  transfer. 

(3.)  The  person  in  whom  the  right  to  transfer  or  call  for  the  transfer 
of  any  stock  is  vested  by  an  order  of  the  court  under  this  act,  may  trans- 
fer the  stock  to  himself  or  any  other  person,  according  to  the  order,  and 
the  Banks  of  England  and  Ireland  and  all  other  companies  shall  obey 
every  order  under  this  section  according  to  its  tenor. 

(4.)  After  notice  in  writing  of  an  order  under  this  section  it  shall  not 
be  lawful  for  the  Bank  of  England  or  of  Ireland  or  any  other  company  to 
transfer  any  stock  to  which  the  order  relates  or  to  pay  any  dividends 
thereon  except  in  accordance  with  the  order. 

(5.)  The  High  Court  may  make  declarations  and  give  directions  con- 
cerning the  manner  In  which  the  right  to  any  stock  or  chose  in  action 
vested  under  the  provisions  of  this  act  is  to  be  exercised. 

(6.)  The  provisions  of  this  act  as  to  vesting  orders  shall  apply  to 
shares  in  ships  registered  under  the  acts  relating  to  merchant  shipping 
as  if  they  were  stock. 

86.  (1.)  An  order  under  this  act  for  the  appointment  of  a  new  trustee 
or  concerning  any  land,  stock,  or  chose  in  action  subject  to  a  trust,  may 

(«)  It  will  be  perceived  that,  exoept  where  the  court  Is  appointing  new  trustees. 
It  has  no  jurisdiction  to  make  a  vesting  order  of  stock  where  the  last  surviving  or 
only  trustee  has  died  without  leaving  a  legal  personal  representative.  At  one  time 
(as  also  In  the  case  of  leaseholds)  the  court  used  to  get  over  this  difficulty  by  re- 
appointing trustees  already  appointed  out  of  court,  and  by  making  a  vesting  order 
consequential  on  such  re -appointment.  Re  Rathbone,  2  O.  D.  483 ;  Re  Dalgleieh,  4  C 
D.  143;  Re  Crowe  (No.  2),  14  C.  D.  610.  However,  It  Is  now  well  settled  that  the 
court  has  no  jurisdiction  to  re -appoint  trustees  who  are  already  validly  appointed. 
Be  Vicat,  83  C.  D.  103;  Re  Dewhiret,  Ibid.  418;  Re  Gardner,  Ibid.  600;  Re  Bafko,  30  O. 
D.  180.  Consequently,  the  former  device  Is  no  longer  available,  and  a  legal  per- 
sonal representative  has  to  be  constituted  in  such  oases. 

(/)  Where  the  trust  funds  are  Invested  In  unauthorised  stocks,  the  order  will 
give  the  now  trustees,  or  pmrchaeere  from  them,  the  right  to  call  for  a  transfer,  Ac. 
Re  Peacock,  14  O.  D.  212. 
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be  made  on  the  application  of  any  person  beneficially  interested  (g)  in 
the  land,  stock,  or  chose  in  action,  whether  under  disability  or  not,  or 
on  the  application  of  any  person  duly  appointed  trustee  thereof. 

(2.)  An  order  under  this  act  concerning  any  land,  stock,  or  chose  in 
action  subject  to  a  mortgage  may  be  made  on  the  application  of  any  per- 
son beneficially  interested  in  the  equity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the  money  secured  by 
the  mortgage. 

8.  Vesting  orders  made  by  the  lunacy  judges  (A). —  With  regard 
to  vesting  orders  of  property  held  by  trustees  who  are  lunatics  or  per- 
sons of  unsound  mind,  the  Lunacy  Act,  1890,  contains  the  following 
enactments,  viz. :  — 

185.  ( 1.)  When  a  lunatic  CO  is  solely  or  jointly  seised  or  possessed 
of  any  land  upon  trust  or  by  way  of  mortgage,  the  judge  in  lunacy  may, 
by  order,  vest  such  land  in  such  person  or  persons  (&),  for  such  estate, 
and  in  such  manner  as  he  directs. 

(2.)  When  a  lunatic  is  solely  or  jointly  entitled  to  a  contingent  right 
in  any  land  upon  trust  or  by  way  of  mortgage,  the  judge  may,  by  order, 
release  such  trustees  from  the  contingent  right,  and  dispose  of  the  same 
to  such  person  or  persons  as  the  judge  directs. 

(8.)  An  order  under  sub-sects.  (I)  and  (2)  shall  have  the  same  effect 
as  if  the  trustee  or  mortgagee  had  been  sane,  and  had  executed  a  deed 
conveying  the  lands  for  the  estate  named  in  the  order,  or  releasing  or 
disposing  of  the  contingent  right. 

(4.)  In  all  cases  where  an  order  can  be  made  under  this  section,  the 
judge  may,  if  it  Is  more  convenient,  appoint  a  person  to  convey  the 
land,  or  release  the  contingent  right,  and  a  conveyance  or  release  by 
such  person  in  conformity  with  the  order,  shall  have  the  same  effect  as 
an  order  under  sub-sects.  (1)  and  (2). 

(5.)  Where  an  order  under  this  section,  vesting  any  copyhold  land  in 
any  person  or  persons,  is  made  with  the  consent  of  the  lord  or  lady  of 


(jg)  Thui  includes  a  person  contingently  interested  {Re  Sheppard,  4  D.  P.  A  J. 
4X8),  bat  not  the  committee  of  a  lnnatic  beneficiary.    Re  Bourhe,  2  D.,  J.  &  S.  426. 

(A)  As  to  what  applications  mast  be  made  In  chancery,  and  what  In  lunacy, 
and  what  in  both  lunacy  and  chancery,  the  reader  is  referred  to  "  The  Annual 
Practice,**  notes  to  Ord.  16,  r.  17,  where  the  result  of  the  cases  is  summarised. 

(i)  This  word  includes  lunatics  not  so  found  (sect.  841).  As  to  what  the  word 
comprises,  see  Re  Martin,  84  C.  D.  618,  and  Re  Barber,  89  0.  D.  187,  and  conf.  Re 
DewMrst,  83  O.  D.  416.  It  the  lunacy  is  disputed,  the  lunacy  judges  have  no  juris- 
diction to  make  a  vesting  order.  Bee  Re  Combs,  51  L.  T.  45;  Re  PhUUps,  Or.  6 
°h.  147. 

(*)  The  court  will  not  vest  the  property  in  a  beneficiary  who  is  absolutely  en- 
titled, but  will  appoint  a  new  trustee.  Re  Holland,  16  O.  D.  673;  conf.  Re  Godfrey, 
28  ibid.  205;  and  Re  Currie,  10  O.  D.  93.  Where  one  of  several  trustees  becomes 
insane,  the  court  will  not  vest  the  property  in  the  remaining  trustees,  even  if  it 
has  jurisdiction  to  do  so,  but  a  new  trustee  must  first  be  appointed  {Re  Nath,  16  C. 
I>.  603),  unless  the  fund  Is  immediately  divisible.  Re  WaUon,  19  C.  D.  884,  and  Re 
Toutt,26Q.  D.  745. 


VESTING  OF  TRUST  PROPERTY  IN  NEW  TRUSTEE.      419 

the  manor,  such  land  shall  vest  accordingly,  without  surrender  or 
admittance. 

(6.)  Where  an  order  is  made  appointing  any  person  or  persons  to  con- 
vey any  copyhold  land,  such  person  or  persons  shall  execute  and  do  all 
assurances  and  things  for  completing  the  assurance  of  the  lands;  and 
the  lord  and  lady  of  the  manor  shall,  subject  to  the  customs  of  the 
manor  and  the  usual  payments,  be  bound  to  make  admittance  to  the 
land,  and  to  do  all  other  acts  for  completing  the  assurance  thereof,  as  if 
the  persons  in  whose  place  an  appointment  is  made  were  free  from  dis- 
ability, and  had  executed  and  done  such  assurances  and  things. 

186.  (1.)  Where  a  lunatic  is  solely  entitled  to  any  stock  or  chose  in 
action  upon  trust  or  by  way  of  mortgage,  the  judge  in  lunacy  may,  by 
order  vest  in  any  person  or  persons  the  right  to  transfer  or  call  for  a 
transfer  of  the  stock,  or  to  receive  the  dividend  thereof,  or  to  sue  for 
the  chose  in  action. 

(2.)  In  the  case  of  any  person  or  persons  jointly  entitled  with  a 
lunatic  to  any  stock  or  chose  in  action  upon  trust  or  by  way  of  mortgage, 
ths  judge  may  make  an  order  vesting  the  right  to  transfer,  or  call  for  a 
transfer,  of  the  stock,  or  to  receive  the  dividends  thereof,  or  to  sue  for 
the  chose  in  action,  either  In  such  person  or  persons  alone,  or  jointly 
with  any  other  person  or  persons. 

(8.)  When  any  stock  is  standing  in  the  name  of  a  deceased  person 
whose  personal  representative  is  a  lunatic,  or  when  a  chose  in  action  is 
vested  In  a  lunatic  as  the  personal  representative  of  a  deceased  person, 
the  judge  may  make  an  order  vesting  the  right  to  transfer,  or  call  for  a 
transfer,  of  the  stock,  or  to  receive  the  dividends  thereof,  or  to  sue  for 
the  chose  in  action,  in  any  person  or  persons  he  may  appoint. 

(4.)  In  all  cases  where  an  order  can  be  made  under  this  section,  the 
judge  may,  if  it  is  more  convenient,  appoint  some  proper  person  to  make 
or  join  in  making  the  transfer. 

(5.)  The  person  or  persons  in  whom  the  right  to  transfer,  or  call  for 
a  transfer,  of  any  stock,  is  vested,  may  execute  and  do  all  powers  of 
attorney,  assurances  and  things  to  complete  the  transfer  to  himself  or 
themselves  or  any  other  person  or  persons,  according  to  the  order;  and 
the  bank,  and  all  other  companies  and  their  officers,  and  all  other  per- 
sons, shall  be  bound  to  obey  every  order  under  this  section  according  to 
its  tenor. 

(6.)  After  notice  in  writing  of  an  order  under  this  section,  it  shall  not 
be  lawful  for  the  bank  or  any  other  company,  to  transfer  any  stock  to 
which  the  order  relates,  or  to  pay  any  dividends  thereon,  except  in 
accordance  with  the  order. 
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Article  64. 
Severance  of  Trust  on  Appointment  of  new  Trustees. 

Severance  of  Trust  on  Appointment  of  new  Trustees.  — 

"  A  separate  set  of  trustees  may  be  appointed  for  any  part 
of  the  trust  property  held  on  trusts  distinct  from  those 
relating  to  any  other  part  or  parts  of  the  trnst  property, 
notwithstanding  that  no  new  trustees  or  trustee  are  or  is  to 
be  appointed  for  other  parts  of  the  trust  property,  and  any 
existing  trustee  may  be  appointed  or  remain  one  of  such 
separate  set  of  trustees;  or,  if  only  one  trustee  was  origi- 
nally appointed,  then  one  separate  trustee  may  be  so 
appointed  for  the  first-mentioned  part"  (I).1 


Illustration. 

Explanatory  example. — Thus,  if  a  testator  gives  real  and  personal 
estate  to  the  trustees,  upon  trnst  to  pay  the  income  to  A.  during  her  life, 
and  after  her  death  to  sell  and  divide  the  proceeds  into  two  parts,  and 
to  hold  one  of  such  parts  in  trust  for  A.'s  daughter  Mary,  for  life,  with 
remainder  for  her  children,  and  the  other  of  such  parts  in  trust  for  A.'s 
daughter  Ann,  for  life,  with  remainder  to  her  children,  then  upon  the 
death  of  A.,  and  the  appointment  of  new  trustees,  separate  sets  of 


(J)  Trustee  Act,  1888,  b.  10,  re- enacting  Conveyancing  Act,  1882,  s.  ff,  as  amended 
by  Conveyancing  Act,  1892,  8.  8,  by  which  the  decision  of  North,  J.,  In  SavUe  v. 
Oouper,  85  W.  R.  829,  was  overruled. 


1  Severance  of  trust  on  appointment  of  new  trustee. —  Independent 
of  statutes,  a  trust  is  partible  in  equity.  Wetmore  v.  Zabrlskle,  29  N.  J. 
Eq.  62;  Valentine  v.  Smith,  34  N.  J.  209;  Terry  v.  Smith,  42  N.  J.  £q. 
504.  In  this  connection  it  may  be  observed  that,  in  the  absence  of  a 
severance  effected  by  virtue  of  some  statute  or  by  order  of  court,  a  trust 
must  be  administered  as  a  whole.  A  trustee  under  a  settlement  cannot 
accept  as  to  a  portion  of  the  trust  and  disclaim  as  to  the  residue.  Thus 
where  a  trustee  takes  possession  of  part  of  the  property  of  a  trust  fund, 
this  will  fix  his  character  as  trustee  of  the  entire  trust  estate.  Van 
Home  i7.  Fonda,  5  Johns.  Ch.  889;  Judice  v.  Provost,  18  La  Ann.  601. 
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trustees  may  now  be  appointed  to  administer  the  trusts  of  Mary's  and 
Ann's  respective  shares.  It  would  seem  that,  prior  to  the  81st  Decem- 
ber, 1882,  this  could  not  have  been  done,  except  by  the  court  (m).  The 
section  applies  notwithstanding  that  the  trusts,  although  separate  for  a 
time,  may  ultimately  again  unite  in  favor  of  one  individual  (n). 


(•»)  Cooper  v.   Todd,  29  W.  R.  M2.   The  oourt,  however,  oould  do  it.  See 
Omard,  27  W.  R.  52;  Be  Jfatf,  87  O.  D.  US. 
(«)  Be  HetkerimgUm,  54  C.  D.  211. 


CHAPTER  Vn. 
The  Bights  of  Trustees. 

i 

Articlb  65.  Bight  to  Reimbursement  and  indemnity. 

"       66.  Right  to  Discharge. 

"      67.  Right  to  take  Direction  of  a  Judge. 

"  6flL  Right  to  pay  Trust  Funds  into  Court  under  certain  cir- 
cumstances. 

*  69.  Right  under  certain  Circumstances  to  have  the  Trust 
administered  by  the  Court. 


Article  65. 
Right  to  Reimbursement  and  Indemnity. 

Bight    to    Reimbursement    and    Indemnity. —  (1)  A 

trustee  is  entitled  to  be  reimbursed  out  of  the  trust 
property  (a)  all  expenses  which  he  has  properly  paid  or 
incurred  in  the  execution  of  the  trust  (6).  And  where  a 
trustee  accepts  the  trust  at  the  request  of  one  who  is  a  bene- 
ficiary>  the  latter  is,  as  a  general  rule,  personally  liable  to 
indemnify  the  trustee  (c).1 

(a)  Be  Earl  of  WinchUsea,  89  0.  D.  168. 

(6)  Trustee  Act,  1898,  s.  24;  Wbrral  v.  Hartford,  8  V.  6;  Morrison  v.  Morrison,  4 
K.  &  J.  468;  Be  German  Mining  Co.,  4  D.,  M.  &  G.  19. 

(c)  Jervis  v.  Wolferstan,  18  Eq.  at  p.  84,  said  to  be  perhaps  too  broadly  stated  by 
Lord-Blackburn,  In  Ftaser  v.  Murdoch,  8  App.  Cas.  at  p.  872;  and  see  also  Be 
German  Mining  Co.,  4D..M.&G.  19, 54;  Hobbs  v.  Waytt,  88  0.  D.  256. 

1  Reimbursement. —  In  general,  a  trustee  is  entitled  to  reimburse- 
ment for  expenditures  within  the  line  of  duties  imposed  by  the  settlement. 
Love  o.  Morris,  18  Ga.  165;  Rensselaer  &  8.  R.  Co.  v.  Miller,  47  Vt.  146; 
Tracey  v.  Gravois  R.  Co.,  18  Mo.  App.  295;  8.  c.  84  Mo.  210;  Altimus  v. 
Ellicott,  2  Pa.  St.  62.    Thus  a  trustee  Is  entitled  to  charge  for  disburse- 

(422) 


REIMBURSEMENT  AND   INDEMNITY.  423 

(2)  Although,   as   between   the   beneficiaries,  such  ex- 
penses are  generally  payable  oat  of  the  capital  (d),  yet, 

(d)  Carter  ▼.  Seabright.  26  B.  876. 


meDts  for  the  necessary  assistance  of  clerks,  agents,  etc.  Parker «. 
Johnson,  87  N.  J.  Eq.  866.  Likewise  for  insurance  of  the  trust  property 
and  for  the  ordinary  commissions  paid  to  agents  collecting  rents.  Gar- 
vey  v.  Owens,  58  Hun,  609;  12  N.  Y.  Supp.  849.  Further  for  traveling 
expenses.  Floyd  v.  Davis,  98  Cal.  591;  83  Pac.  Rep.  746.  Furthermore 
the  trustee  is  entitled  to  be  reimbursed  for  money  paid  out  for  the  pro- 
tection or  benefit  of  the  estate,  subject  of  course  to  the  limitation  that 
the  expenditure  be  made  in  good  faith  and  for  an  object  that  would 
recommend  itself  to  a  man  of  ordinary  prudence.  Miles  v.  Bacon,  4  J.  J. 
Marsh.  467;  Cans  tan  t  o.  Matteson,  22  111.  546.  Thus,  a  holder  of  a  cer- 
tificate of  purchase  of  State  lands,  is  entitled  to  charge  the  cestui  que  trust 
with  the  expense  of  procuring  the  patent  from  the  State.  Jackson  v. 
Hyde,  91  Cal.  463;  27  Pac.  Bep.  759.  And  a  trustee  may  be  reimbursed 
for  money  paid  in  buying  in  an  existing  incumbrance  or  outstanding 
title.  Fishback  v.  Gross,  112  111.  208;  Murrey  v.  De  Bottenham,  6  Johns. 
Ch.  52;  Freeman  o.  Tompkins,  1  Strobh.  58;  Mathews  v.  Drugand,  3 
Desau.  25.  If  the  disbursement  is  a  proper  one  it  may  be  charged  by 
a  trustee  though  made  without  the  cotrustee's  consent.  Miner  v. 
Beverly?,  4  Hen.  &  M.  415.  No  general  rule  can  be  laid  down  as  to  what 
is  a  proper  disbursement,  as  the  propriety  of  the  expenditure  depends 
upon  the  facts  of  each  particular  case  and  it  may  be  in  some  instances 
upon  the  equities  of  the  situation.  In  Leefer  v.  Taylor  (Mo.),  19  S.  W. 
Rep.  955,  a  son  who  was  a  trustee  of  lands  for  his  father  and  mother  was 
allowed  to  charge  the  trust  estate  for  boarding  and  caring  for  them. 
The  cases  of  Gibson  v.  Charter  Oak  Life  Ins.  Co.,  142  U.  S.  326;  12  Sup. 
Ct.  Rep.  277,  and  Cog  win  v.  Buerkle,  55  Ark.  5;  17  S.  W.  Rep.  266,  deserve 
mention  as  showing  the  extent  to  which  this  principle  of  reimbursement 
Is  sometimes  carried.  In  the  former  case  a  trustee  of  a  mine  to  pay 
debts  and  reconvey  to  the  settlor,  prosecuted  mining  operations  realizing 
about  $20,000.  The  vein  then  ran  out  and  the  trustee  spent  $52,000  in 
an  endeavor  to  find  it,  and  the  amount  so  spent  was  allowed  as  a  dis- 
bursement. In  Cog  win  v.  Buerkle,  A.  gave  land  to  a  company  on  condi- 
tion that  it  should  improve  the  same  by  erecting  buildings,  etc.,  A.  to 
receive  one  half  the  profits  of  lot  sales.  The  entire  scheme  collapsed 
and  the  company  was  held  a  trustee  to  reconvey  the  land  to  A.,  but  the 
money  expended  for  taxes  and  for  making  improvements  was  charged 
against  the  property.  As  to  interest  on  money  advanced  by  the  trustee 
it  is  discretionary  with  the  court  to  allow  it  or  not.  Turner  v.  Turner, 
44  Ark.  25;  Carpenter's  Appeal,  2  Grant  Cas.  281. 

The  costs  of  unnecessary  litigation  forced  upon  the  trustee  by  the 
cestui  que  trust  are  taxable  against  this  trust  property.    Fleming  v.  Wil- 
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until  tney  are  paid,  the  trustee  has  a  lien  ior  them,  on 
both  oapital  and  income  ( e)>  in  priority  to  the  claims  of 
the  beneficiaries  (/).* 

(e)  SUM  V.  MUnef  25  O.  D.  710 ;  Ex  parte  Jamee,  1  D.  A  O.  272;  Ex  parte  Chippen- 
dale, 4D.M.A  G.  19 ;  and  see  Walters  ▼.  Woodbridge,  7  O.  D.  604. 

(/)  Dodde  v.  TfeJbs, 26  O.  D.  617;  Malhias  v.  MatMae,  8  8m.  A Glit  652. 

son,  6  Bash,  610.  In  Lyon  o.  Foscue,  60  Ala.  468,  where  on  a  settlement 
of  a  contested  account  the  disbursements  claimed  by  the  trustees  were 
allowed  but  in  part,  the  costs  were  divided. 

Even  when  the  trust  is  declared  void  the  trustees  are  allowed  all 
proper  disbursements  made  In  good  faith  prior  thereto.  See  decree  in 
Hawley  v.  James,  16  Wend.  279.  And  even  a  trustee  de  son  tort  may, 
under  circumstances,  charge  for  expenditures  which  have  benefited  the 
estate.  Thus  in  Pratt  v.  Thornton,  28  Me.  855,  defendant  believed  him- 
self to  be  the  absolute  owner  of  certain  real  estate,  although  he  was  in 
fact  a  trustee,  and  acting  upon  that  belief  made  extensive  improvements. 
Toe  original  trust  requiring  defendant  to  sell  the  real  estate  for  plain- 
tiff's benefit,  deducting  plaintiffs  indebtedness  to  defendant.  The  court 
decreed  such  sale  by  the  master,  with  direction  that  if  it  should  appear 
that  the  sale  price  had  been  increased  by  reason  of  the  improvements 
made,  defendant  should  be  allowed  to  retain  such  increase  to  his  own 
use*  From  this  decision  It  appears  that  two  elements  must  concur  to 
entitle  the  trustee  to  charge  for  improvements,  viz. :  good  faith  on  his 
part,  and  a  substantial  benefit  to  the  trust  estate.  For  if  good  faith  is 
lacking,  the  trustee  is  not  worthy  of  relief,  and  if  substantial  benefit 
does  not  result,  the  trustee  Is  not  entitled  to  relief  to  the  prejudice  of 
the  cestui  que  trust.  To  the  same  effect  is  Rhlnes  v.  Batchelder,  62  Me. 
95,  and  Thompson  v.  Thompson,  16  Wis.  91.  But  where  a  trustee  departs 
from  the  settlement  and  makes  disbursements  not  authorized  by  its 
terms,  neither  good  faith  on  his  part  nor  resultant  benefit  to  the  estate 
will  entitle  him  to  reimbursement.  Greene  v.  Winter,  1  Johns.  Ch.  40; 
McKinley  v.  Irwine,  13  Ala.  681. 

1  Reimbursement  —  Lien  —  Capital  or  income* —  Expenses  properly 
incurred  are  a  lien  on  the  trust  estate.  Jones  v.  Dawson,  19  Ala.  672; 
Murray  v.  De  Rottenham,  6  Johns.  Ch.  52;  Rensselaer  R.  Co.  v.  Miller, 
47  Vt.  146;  Noyes  v.  Blakeman,  6  N.  Y.  567;  Haydel  v.  Hurck,  72  Mo. 
258;  Thorp  v.  McCullum,  6  111.  614 ;  King  v.  Cosh  man,  41  111.  81 ;  O'Hal- 
loran  9.  Fitzgerald,  71  111.  58;  Freeman  v.  Tompkins,  1  Strobh.  Eq.  58. 
In  Johnson  v.  Packer,  1  Nott.  &  M.  1,  it  was  held  that  where  a  trust  of 
personal  property  contemplated  the  retention  of  the  property  in  the 
trustee's  possession,  the  lien  was  lost  as  against  one  who  purchased  the 
property  In  good  faith  from  the  beneficiary  into  whose  hands  the  trustee 
had  delivered  it. 

A  trustee  entitled  to  a  lien  for  payment  of  judgments  against  the 
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(3)  The  question  as  to  what  expenses  are,  and  what  are 
not,  properly  incurred,  depends  upon  the  circumstances  of 
each  particular  case  (g). 

(4)  Where  a  trustee  has  committed  a  breach  of  trust, 
he  will  not  be  allowed  to  reimburse  himself  his  expenses 
until  he  has  made  good  the  breach  (A).1 

(9)  Ltedham  v.  Chawntr,  4K.AJ.  458. 

(A)  Be  KnoU,  Box  ▼.  Palmmr,  56  L.  J.  Oh.  818. 


trust  estate  cannot  proceed  against  tbe  estate  under  the  executions 
purchased.    Harrison  v.  Mock,  16  Ala.  616. 

The  general  rale  is  that  trustees  cannot  of  their  own  accord  impair 
the  corpus  of  the  trust  estate  by  way  of  expenditure,  and  therefore  can- 
not, of  course,  claim  a  lien  for  such  expenditures.  Hutton  v.  Weems,  13 
Gill.  &  J.  83;  Hester  t?.,  Wilkinson,  61  Humph.  215;  Booth  v.  Ammerman, 
4  Bradf.  120.  Where  no  other  means  is  provided  for  the  payment  of 
taxes,  such  taxes  are  payable  from  the  income  though  another  applica- 
tion is  directed  by  the  settlement.    Dufford  v.  Smith,  46  N.  J.  Eq.  216. 

Although  somewhat  beyond  the  limits  of  the  text,  it  may  be  remarked 
that  the  trustee's  lien  Is  personal  to  him,  in  so  far  that  a  person  with 
whom  the  trustee  has  contracted  for  expenditures  necessary  to  the 
trust  estate,  cannot  be  subrogated  to  the  trustee's  rights.  Jones  v. 
Dawson,  19  Ala.  672;  Kerman  9.  Benham,  28  111.  601;  Lyon  v.  Hays,  80 
Ala.  430;  Mulhall  v.  Williams,  82  Ala.  489;  Wade  v.  Pope,  44  Ala.  690. 
An  express  agreement  between  such  third  party  and  the  trustee,  must  at 
least  be  shown.  Johnson  v.  Leman,  80  111.  App.  870;  New  v.  Nlcoll,  78 
N.  Y.  127.  And  even  then  it  is  held  that  the  settlement  must  give 
the  trustee  authority  to  so  charge  the  estate.  Id*  *'  But  while  this  Is  the 
rule,  there  are  exceptions  to  It,  and  where  expenditures  have  been  made 
for  the  benefit  of  the  trust  estate,  and  it  has  not  paid  for  them,  directly 
or  indirectly,  and  the  estate  is  either  Indebted  to  the  trustee  or  would 
have  been  if  the  trustee  had  paid,  or  would  be  if  he  should  pay  the 
demand,  and  the  trustee  is  insolvent  or  non-resident,  so  that  the 
creditor  cannot  recover  his  demand  from  him,  or  will  be  compelled  to 
follow  him  to  a  foreign  Jurisdiction,  the  trust  estate  may  be  reached  by 
a  direct  proceeding  In  chancery."  Norton  v.  Phelps,  54  Miss.  467; 
Hewitt  v.  Phelps,  105  U.  8.  898;  Dickinson  v.  Connlff,  66  Ala.  581.  A 
trustee  has  no  lien  on  the  income  for  money  loaned  to  the  cestui  que  trust. 
Abbott  v.  Foote,  146  Mass.  883;  15  N.  E.  Rep.  773. 

1  Reimbursement  —  Breach  of  trust, — Where  a  trustee  seeks  to  avoid 
his  liability,  his  costs  will  be  disallowed.  Chamberlain  v.  Bsty,  66  Vt.  378. 
Thus  also  a  trustee  who  compels  the  beneficiary  to  bring  suit  to  obtain 
possession  of  income  due  him,  will  be  charged  with  costs.    McCarter's 
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Illustrations. 

1.  Damages  recovered  by'  third  parties. — In  Bennettv.  Wyndham  (Q, 
a  trustee,  in  the  doe  execution  of  his  trust,  directed  a  bailiff,  employed 
on  the  trust  property,  to  have  certain  trees  felled.  The  bailiff  ordered 
the  wood-cutters  usually  employed  on  the  property  to  fell  the  trees,  in 
doing  which  they  negligently  allowed  a  bough  to  fall  onto  a  passer-by  r 
who,  being  Injured,  recovered  heavy  damages  from  a  trustee  In  a  court 
of  law.  These  damages  were,  however,  allowed  to  the  trustee  out  of 
the  trust  property.1 

(i)  4D..F.  &  J.  289. 


Est.,  94  N.  Y.  558.  Thus  as  to  one  who  refuses  to  proceed  with  his  duties 
as  trustee.  Re  Edwards,  10  Daly,  68.  Where  a  trustee's  negligence 
renders  an  auditing  of  accounts  necessary,  he  will  be  charged  with  part 
of  the  costs,  though  not  guilty  of  fraud.  In  re  Old's  Est.,  150  Pa.  St. 
829;  24  Atl.  Rep.  752.  Where  a  trustee  of  a  lunatic  purchases  the  land 
of  the  lunatic  at  a  tax  sale,  taking  title  in  his  own  name,  be  cannot 
demur  to  a  bill  by  the  lunatic  after  restoration  to  have  title  divested  out 
of  the  trustee,  on  the  ground  that  the  bill  does  not  offer  to  pay  back  the 
money  paid  for  the  tax  title.  Godwin  v.  Whitehead,  95  Ala.  409;  11  So. 
Rep.  65. 

i  Damages  recovered  by  third  party. —  In  Norling  9.  Allee,  10  N.  T. 
Supp.  97;  18  N.  Y.  Supp.  791,  a  common-law  action  was  brought  against 
a  trustee  for  negligence  in  maintaining  a  fence  on  the  trust  property 
whereby  plaintiff  was  injured.  It  was  held  that  the  trust  estate  could 
not  be  charged  on  that  action,  and  on  the  first  report  of  the  case  the 
court  remarked  that  the  trust  estate  could  not  be  charged,  because  if  the 
trustee  could  not  bind  the  estate  save  by  contract  authorized  by  the 
settlement,  he  could  not  do  so  by  his  negligent  acts.  The  court  cites 
Camp  v.  Barney,  4  Hun,  378;  and  People  v.  Townsend,  8  Hill,  479,  as 
recognizing  the  principle.  It  would,  however,  appear  from  the  language 
of  Norling  v.  Allee,  in  18  N.  Y.  Supp.  791,  that  where  the  tort  to  the  plain- 
tiff is  accompanied  by  a  benefit  to  the  trust  estate,  as  where  a  trustee 
negligently  carries  out  a  contract  with  a  third  party  for  which  a  consid- 
eration accrues  to  the  trust  estate,  and  the  trustee  is  by  settlement 
given  Hen  on  the  trust  estate  for  liabilities  Incurred  in  the  management 
of  the  trust  property,  there  the  trust  estate  could  be  charged  by  the 
trustee  for  the  amount  recovered  against  him. 

The  question  of  the  eventual  liability  of  the  trust  estate  does  not* 
however,  affect  the  personal  liability  of  the  trustee,  who  is  liable  when- 
ever he  exercises  the  actual  control.  Ballon  v.  Farnum,  9  Allen,  47; 
8prague  v.  Smith,  29  Vt.  421 ;  Rogers  v.  Wheeler,  48  N."  Y.  598.  The  case 
of  a  trustee  is  distinguished  from  that  of  a  receiver  who  is  an  officer  of 
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2.  Galls  on  shares. —  80  where  a  trustee  of  shares  has  been  obliged 
to  pay  calls  upon  them,  he  Is  entitled  to  be  reimbursed  (k) ;  and  the  right 
to  be  indemnified  accrues  directly  the  liability  is  proved  to  exist.  Thus, 
where  certain  moneys  belonging  to  A.  were  invested  In  shares  In  a  bank- 
ing company,  In  the  joint  names  of  A.  and  B.,  of  whom  B.  was  the  sur- 
vivor, and  eventually  the  company  was  wound  up,  and  it  was  proved  that 
calls  would  be  made  on  the  estate  of  B.,  It  was  held  that  B.'s  executor 
was  entitled  forthwith  to  bring  an  action  for  a  declaration  of  his  right 
to  indemnity  against  the  representatives  of  A.,  before  any  call  was  actu- 
ally made  (I).  However,  there  must  be  some  proof  that  the  liability  is 
not  merely  imaginary;  for  a  person  entitled  to  be  indemnified  cannot  sue 
quia  timet,  or,  in  other  words,  he  cannot  claim  a  declaration  of  his  right  to 
indemnity  before  the  contingency  which  creates  the  damage  has  arisen  (m). 
Therefore,  although  a  trustee  may,  as  such,  be  a  member  of  a  com- 
pany which  is  being  wound  up,  he  cannot  bring  an  action  to  establish  his 
right  to  an  indemnity,  unless  he  can  establish  the  fact  that  calls  must  be 
made  (m). 

8.  Indemnity  for  liabilities  Incurred  in  carrying  on  trust  busi- 
ness.—  So  where  trustees  or  executors  have  rightly  carried  on  a  business 
In  accordance  with  the  provisions  of  a  will  or  settlement,  they  are 
entitled  to  be  indemnified  out  of  the  trust  estate  against  any  liabilities 
which  they  have  properly  incurred  (n).  And  this  right  will  prevail  even 
against  creditors  0/  the  testator  himself  If  they  have  assented  to  the  busi- 
ness being  carried  on  In  the  interest  as  well  of  themselves  as  of  the 
beneficiaries  under  the  will  (»).  But  where  the  settlement  has  directed 
a  trustee  to  employ  a  specific  portion  only  of  the  estate  for  the  purpose 
of  carrying  on  the  business,  the  rule  is,  that,  although  the  trustee  is  per- 
sonally liable  to  creditors  for  debts  incurred  by  him  In  carrying  on  the 
trade  pursuant  to  the  settlement,  bis  right  to  indemnity  Is  limited  to  the 
specific  assets  so  directed  to  be  employed  (o).  The  creditors  of  a  trust 
business  have  no  original  right  to  claim  payment  of  their  debts  out  of 
the  trust  estate  (p).  Their  remedy  is  against  the  trustee  whom  they 
trusted ;  but  they  have  also  a  right  to  besput  in  his  place  against  the  trust 
estate  (q).    If,  therefore,  the  trustee  Is  (by  reason  of  breach  of  trust  or 

(*)  James  v.  May,  6  H.  L.  828;  Re  National  Finance  Co.,  8  Ch.  A  pp.  791 ;  Fraser  ▼. 
Murdoch,  6  A  pp.  Cas.  866;  see  also  as  to  right  of  executor  to  recover  calls  from  a 
residuary  legatee,  Re  Kershaw,  WhUaker  ▼.  Kershaw,  to  O.  D.  820. 

(J)  Hobo*  v.  Wayet,  86  0.  D.  256. 

(m)  Hughes- HaUett  v.  Indian  Mammoth  Gold  Mines  Co.,  22  O.  D.  561. 

(«)  Dowse  y.  Gorton,  (1881)  App.  Cas.  190;  Re  Evans,  Evans  v.  Evans,  84  O.  D.  007. 

(o)  Re  Johnson,  Shearman  v.  Robinson,  15  C.  D.  648;  Re  Webb,  63  L.  T.  546. 

(p)  Ibid, 

(q)  Re  Johnson,  Shearman  v.  Robinson,  15  a  D.  548;  Rs  ITed6,68L.T.645;  Strick- 


the  court  and  liable  only  for  his  personal  but  not  for  Imputed  negligence. 
Camp  v,  Barney,  4  Hun,  873. 
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otherwise)  himself  indebted  to  the  trust  estate  to  an  extent  exceeding 
his  claim  to  indemnity,  then,  inasmuch  as  he  cannot  be  entitled  to  an 
indemnity  except  npon  the  terms  of  making  good  his  own  indebtedness 
to  the  trust,  the  creditors  are  in  no  better  position,  and  can  have  no 
claim  against  the  estate  (r). 

4.  Solicitor's  costs.  —  A  trustee  or  executor  will  be  allowed  the 
amount  of  a  solicitor's  bill  of  costs  which  he  has  paid  for  services  ren- 
dered in  the  matter  of  the  trust  (*) ;  even,  it  would  seem,  where  the 
necessity  for  the  services  arose  through  want  of  caution  on  the  part  of 
the  trustee :  ex.  gr.9  where  proceedings  had  to  be  taken  by  an  adminis- 
trator against  an  agent  to  whom  he  had  entrusted  moneys  to  make  pay- 
ments (0-  However,  under  the  Solicitor's  Act  (6  &  7  Vict.  c.  78,  a.  39), 
beneficiaries  may,  at  the  discretion  of  the  court,  obtain  an  order  to  tax 
the  costs  of  the  trustee's  solicitor.  Even  before  that  act,  if  the  trustee 
paid  the  solicitor's  bill  without  taxation,  the  beneficiaries  had  a  right 
to  have  the  bill  referred  to  a  master  "  to  be  moderated ;  "  and  if,  on  such 
reference,  the  charges  were  reduced,  they  were  disallowed  the  trustee, 
and  he  was  left  to  get  them  back,  if  he  could,  from  the  solicitor  (u).1 

land  v.  Symons,  26  0.  D.  845;  and  see  also  Redman  v.  Bftner, 60 L.  T.  885;  and  Ladej 
Wenlock  v.  River  Dee  Commissioner*,  19  Q.  B.  D.  155. 

(r)  Re  Johnson,  supra;  Exp.  Garland,  10  Yes.  110;  reoogntzed  in  Re  BhmdeU, 
BhmdeU  v.  BlundeU,  44  O.  D.  at  p.  1L 

(f )  Macnamara  y.  Jones,  Dick.  687. 

(0  Re  Davis,  MuckaU  v.  Davie,  W.  N.  1887,  p.  186,  eed  quote. 

(w)  Johnson  v.  Telford,  8  Ross.  477;  Longford  v.  Mahoney,4  Dr.  A  War.  110. 

1  Solicitor's  costs. —  A  trustee  will  be  allowed  counsel  fees  for 
necessary  legal  advice.  Jones  v.  Stockett,  2  Bland,  409 ;  Green  v.  Putney, 
1  Md.  Ch.  262;  Floyd  v.  Davis,  98  Cal.  591;  88  Pac.  Rep.  746;  Cochran 
v.  Richmond,  etc.,  R.  Co.  (Va.),  21  S.  E.  Rep.  664;  Lape  v.  Jones  (Ky.), 
15  S.  W.  Rep.  658.  Especially  where  the  settlement  contains  provision 
for  the  payment  of  all  just  and  reasonable  debts  incurred  by  the  trustee 
in  execution  of  the  trust.  Bradley  v.  Dllley,  27  Md.  570.  The  trustee 
is  entitled  to  counsel  fees  paid  an  attorney  to  represent  the  estate 
though  the  beneficiary  employs  separate  counsel.  Clark  v.  Anderson,  18 
Bush,  111.  Counsel  fees  paid  by  the  trustee  in  a  successful  resistance  to 
an  attempt  to  surcharge  his  account,  are  chargeable  against  the  fund. 
Blddle's  Appeal,  88  Pa.  St.  840.  See  also  Lycan  v.  Miller,  56  Mo.  App. 
79.  This  rule  will  hold  where  the  attempt  is  only  partially  successful. 
Clark  v.  Anderson,  18  Bush.  111.  Where  trustee  and  beneficiary  are 
equally  at  fault,  counsel  fees  of  the  contest  will  be  equally  divided. 
Woodruff  v.  Sneedcord,  68  Ala.  437.  Where  the  trustee  involves  the 
estate  in  unnecessary  litigation,  he  cannot  charge  counsel  fees.  Hoi- 
combe  v.  Holcombe,  18  N.  J.  Eq.  415;  Page  v.  Boynton,  68  N.  H.  190; 
Vaccaro  v.  Cicalla  (Tenn.),  14  S.  W.  Rep.  43.  The  expense  of  an  appeal 
by  the  trustee  from  a  decision  construing  the  trust,  is  not  chargeable 
to  the  fund.    Shermau  v.  Lemau  (II.),  27  N.  E.  Rep.  57.    Where  con- 
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5.  Ooete  of  administration  salt,  together  with  "  costs,  charges,  and 
expenses."— Unless  trustees  have  been  guilty  of  misconduct,  they  are 
entitled  to  their  costs  of  an  action  for  the  administration  of  the  trust  as 
between  solicitor  and  client,  and  not  merely  as  between  party  and 
party  (v),  and,  in  addition  thereto,  any  other  costs,  charges,  and  expenses 
properly  Incurred  by  them  in  the  execution  of  the  trust.  To  deprive  a 
trustee  of  bis  costs,  charges,  and  expenses,  has  been  called  "  a  violent 
exercise  "  of  the  court's  discretion.  A  trustee  can  only  be  deprived  of 
them  for  gross  misconduct  (to) ;  and,  contrary  to  the  usual  rule  of  the 
court,  an  order  depriving  a  trustee  of  costs,  or  limiting  him  to  a  particu- 
lar fund,  Is  appealable  by  him  on  that  ground  (x),  although,  if  he  be 
allowed  costs,  the  beneficiaries  cannot  appeal  against  such  allow- 
ance (y).  If  trustees  are  co-plaintiffs  or  co-defendants,  they  ought,  ex- 
cept under  special  circumstances,  to  sue  or  defend  jointly  (*),  and  will 
only  be  allowed  one  set  of  costs  between  them  (a) ;  and  if  a  trus- 
tee Improperly  refuses  to  Join  his  co-trustee  as  plaintiff,  and  con- 
sequently has  to  be  made  a  defendant,  he  may  be  deprived  of  costs 
altogether  (a).  But,  on  the  other  hand,  where,  owing  to  one  trustee 
being  also  a  beneficiary,  It  is  necessary  that  one  should  be  plaintiff, 
and  the  other  defendant,  they  will  each  be^ allowed  separate  sets  of  costs 
as  between  solicitor  and  client  (6) . 

6.  Paramount  lien  on  trust  property  for  trustees'  expenses. —  In  an 
administration  action,  the  costs  of  all  parties  were  directed  to  be  taxed 
and  paid  out  of  the  trust  estate,  the  costs  of  the  trustees  to  Include  any 
charges  and  expenses  properly  Incurred  by  them.  It  subsequently 
appeared  probable  that  the  trust  fund  would  be  Insufficient  for  the  pay- 
ment of  the  whole  of  the  costs  in  full,  and  the  trustees  moved  to  vary  the 

(v)  Be  Love,  Httt  y.  Spmrgeon,  29  0.  D. 848. 
(w)  Birka  y.  MicUethwait,  84  L.  J.,  Ch.  864. 

(x)  See  Be  ChenneU,  Jones  v.  ChenneU,  8  0.  D.  498;  Re  Love,  HiU  v.  Sjmrpeem,  29 
0.  D.MS;  Re  Knight,  26  0.  D.  83. 
(y)  Charles  y.  Jones,  88  0.  D.  80. 

(*)  Morgan  A  Wurttburgfs  Treatise  on  Costa,  2d  edM  pp.  124-126,  and  408. 
(a)  Hughes  v.  Key,  20  B.  395;  Oompertz  v.  KensU,  13  Bq.  869. 
(6)  Re  Love,  HiU  y.  8purgeon,  supra. 

flicttng  claims  are  asserted  to  the  beneficial  Interest  of  a  trust  fund,  the 
trustee  may  charge  the  counsel  fees  of  a  bill  for  construction  of  the 
trust  and  the  direction  of  the  court  as  to  the  persons  entitled,  but  fees 
for  services  of  such  counsel  In  representing  the  Interest  of  any  of  the 
rival  claimants  are  not  thus  chargeable.  Grimball  v.  Cruse,  70  Ala.  584. 
Where  such  rival  claims  are  asserted,  the  trustee  Is  entitled  to  expenses 
Incurred  In  defense  of  the  claimant's  suit.  Morton  v.  Barrett,  28  Me. 
857.  The  general  rule  is  that  a  trustee  engaging  In  litigation  will  be 
allowed  to  charge  the  costs  thereof  against  the  fund  if  the  litigation  was 
just  and  proper  but  not  otherwise.  Darby  v.  Gllligan,  87  W.  Va.  59;  16 
S.  K.  Hep.  507. 
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minutes  by  the  insertion  of  a  direction  that  if  the  trust  funds  were  Insuffi- 
cient to  pay  the  whole  of  the  costs,  charges,  and  expenses  thereby  directed 
to  be  taxed  and  paid,  their  costs,  charges  and  expenses  should  be  paid  in 
priority  to  the  costs  of  the  beneficiaries.  Bacon,  V.-C,  in  giving  judg- 
ment said :  "  It  is  a  good  rule  that  trustees  should  have  a  priority  for  their 
costs,  because,  until  those  costs  are  provided  for,  it  is  impossible  to  say 
what  the  trust  fund  is.  I,  therefore,  hold  that  these  trustees  are  entitled 
to  payment  of  their  costs,  charges,  and  expenses,  in  priority  to  the  costs 
of  all  other  parties,  and  the  order  must  therefore  be  varied  accord- 
ingly "  (c).  In  short,  the  trustees'  lien  takes  precedence  of  all  beneficial 
interests.  Even  where  property  Is  settled  on  a  married  woman  for  life, 
without  power  of  anticipation,  and  she  Improperly  commences  adminis- 
tration proceedings,  which  are  dismissed  with  costs  against  her  person- 
ally, the  court  may  authorize  the  trustees  to  recoup  themselves  out  of 
her  life  interest  (d).1 

7.  Trustees'  lien  good  even  where  settlement  void  under  bank- 
ruptcy Act. —  One  Holden  executed  a  post-nuptial  voluntary  settlement. 
He  subsequently  commenced  an  action  to  set  it  aside,  but  failed  in  his 
contention,  the  action  being  dismissed  with  costs.  He  then  became 
bankrupt  within  two  years  of  the  date  of  the  settlement,  which  accord- 
ingly became  void  under  sect.  47  of  the  Bankruptcy  Act,  1888.  It  was 
held  that,  although  the  settlement  was  void,  yet  as  it  had  originally  been 
valid,  but  voidable,  and  as  the  trustees  had  incurred  costs  In  the  execu- 
tion of  their  duty  which  they  could  not  recover  from  the  bankrupt,  they 
were  entitled  to  be  fully  indemnified  out  of  the  trust  funds  (e).  It  would 
seem,  however,  that  the  same  principle  does  not  apply  to  settlements 
void  under  the  18th  Ellz.  c.  5,  or  to  cases  where  the  execution  of  the 
settlement  was  an  act  of  bankruptcy  (/) 

(c)  Doddi  y.  Tuke.  25  O.  D.  617. 

(<2)  Edwards  v.  Dewar,  84  W.  R.  62;  and  oonf.  Married  Women's  Property  Act, 
1893,  s.  2, 

(e)  Re  Holden,  20  Q.  B.  D.  48. 

(/)  See  Be  Butterworth,  19  O.  D.  688;  Button  v.  Thompson,  280.  D.  278;  Exp.  Vaug- 
han,  14  Q.  B.  D.  2fi. 

i  Lien  on  trust  property  for  trustee's  expenses. —  In  Perrlne  v. 
Newell  (N.  J.  Eq.)>  23  Atl.  Bep.  492,  vested  remaindermen  after  a  trust 
estate  for  their  father's  life,  executed  a  mortgage  to  preserve  the  estate 
from  destruction  by  a  river,  which  was  held  invalid  as  a  mortgage  but 
valid  as  a  charge  upon  the  property.  But  it  was  also  held  that  the  lien 
of  the  trustees  of  the  life  estate  was  superior  to  the  charge  thus  created, 
subject  to  the  limitation  that  where  the  trustees  with  notice  of  the 
charge  had  permitted  the  Income  to  be  used  by  the  cestui  que  trust  instead 
of  applying  it  to  their  expenditures,  their  lien  for  expenditures  would  be 
superior  to  the  charge  against  the  land  only  to  the  excess  of  their  expend- 
itures over  the  Income  which  they  allowed  the  cestui  que  trust  to  enjoy. 
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8.  Exception  where  trustee  has  mixed  his  money  with  trust  fund. — 
Where,  however,  a  trustee  for  purchase  has  advanced  money  of  his  own 
to  enable  a  particular  property  to  be  purchased,  the  price  of  which 
exceeded  the  whole  trust  fund,  it  was  held  that  he  had  not  &  first  charge 
on  the  property  for  reimbursing  himself  his  advance,  but  that  the  bene- 
ficiaries had  a  first  charge  on  the  estate  for  the  amount  of  the  trust 
fund,  and  that  he  only  had  a  second  charge  for  the  amount  of  bis 
Advance  (fir).  The  ratio  decidendi  in  this  case  would  seem  to  have  been, 
that  it  was  not  so  much  a  question  of  indemnity  for  costs  and  expenses 
Incurred  in  the  performance  of  his  duty  as  of  a  gratuitous  mixing  of  his 
own  moneys  with  the  trust  moneys;  and  that  that  (as  will  be  seen  later 
on)  gave  the  trust  estate  a  first  and  paramount  charge.1 

9.  Other  instances  of  costs  allowed  trustees. —  It  has  been  held 
that  a  trustee  is  entitled  to  be  reimbursed  costs  of  former  trustees, 
paid  by  him  to  their  personal  representatives  previously  to  the  latter 
transferring  the  trust  estate  (A).  He  is  also  entitled  to  be  reimbursed 
costs  incurred  by  him  previously  to  his  appointment,  in  obtaining  a 
statement  of  the  trust  property,  and  ascertaining  that  the  power  of 
appointing  new  trustees  was  being  properly  exercised  (g);  and  also 
costs  incurred  by  the  donee  of  the  power  of  appointment  in  relation  to 
the  trustee's  appointment  (A). 

10.  Costs  of  trustees  who  have  committed  a  breach  of  trust.— 
Where  the  sole  object  of  a  suit  is  to  make  trustees  answerable  for 
breach  of  trust,  and  a  judgment  to  that  effect  is  obtained,  the  trustees 
will  not  only  not  get  their  costs  allowed,  but  will  almost  invariably  have 
to  pay  the  costs  of  the  plaintiffs  up  to  the  judgment  (t) ;  and  the  costs 
subsequent  to  the  judgment  will  be  in  the  discretion  of  the  judge,  who 
may  disallow  the  trustee  his  costs  if  he  considers  that,  but  for  the 
trustee's  misconduct,  there  would  have  been  no  need  for  the  action 
at  all  (j).  And  the  same  result  will  follow,  where  the  conduct  of 
a  trustee  is  vexatious  or  oppressive  (Jb),  or  unreasonably  cautious  ({)•* 

{g)  Re  Pumphrey,  Worcester,  §c.  Banking  Co.  v.  BUck,  22  O.  D.  296. 

(*)  Harvey  v.  Oliver,  W.  N.  1887,  p.  119. 

(g)  Be  Humphrey,  Worcester,  <fc  Banking  Co.  v.  BUck,  22  O.  D.  265. 

(ft)  Harvey  v.  Oliver,  W.  N.  1867,  p.  149. 

(i)  Per  Lord  Langdale,  Byrne  v.  NorcoU,  13  B.  338;  Gottgh  y.  Btty,  20  L.  T.  866; 
Boston  v.  Lander,  67  L.  T.  888. 

(J)  Boston  v.  Landor,  supra. 

(k)  See  Marshall  v.  Sladden,  4  D.  A  8.  408;  Patterson  v.  Woolen,  2  O.  D.  688; 
JUL-Qen.  v.  Murdoch,  2  K.  &  J.  571 ;  Pakdret  v.  Carew,  82  B.  664;  Griffen  y.  Brady, 89 
L.  J.,  Oh.  186. 

(0  Smith  v.  Bdden,  83  B.262;  Re  CuU, 20 Bq. 661 ;  Firminv.  Pulham,2D.  AS. 99; 

1  Trustee  mingling  funds. —  A  trustee  mingling  funds  is  not  entitled 
to  costs  of  proceeding  by  him  .to  obtain  discharge,  but  is  taxable  with 
the  costs  of  taking  the  account.    Bogle  v.  Bogle,  8  Allen,  158. 

1  Lien  lost  by  misconduct. —  Where  costs  are  incurred  by  reason  of 
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But  where  an  administration  salt  is  necessary,  apart  from  the  breach  of 
frost,  and  the  latter  only  forms  an  incidental  feature  of  the  suit,  the  trustee 
will,  as  a  rale,  be  allowed  his  general  costs  of  the  suit  as  between 
solicitor  and  client,  although  he  may  have  to  pay  the  special  costs  caused 
by  the  breach  (m).  But  he  will  not  be  allowed  to  receive  them  until  he 
has  made  good  the  loss  to  the  estate  caused  by  his  breach  (n).  And,  in 
spite  of  a  decision  of  the  late  V.-C.  Hall  to  the  contrary  (o),  the  weight 
of  authority  is  in  favour  of  applying  the  same  rule  to  costs  incurred  by  a 
trustee  defendant,  even  after  he  may  have  become  bankrupt  (p). 

11.  Expenses  Incurred  in  unsuccessfully  defending  an  action. — 
Where  a  trustee  takes  upon  himself  the  responsibility  of  defending  an 
action  in  relation  to  the  trust  estate  without  procuring  the  sanction  of 
the  court,  and  the  defence  is  unsuccessful,  the  onus  lies  upon  him  of 
proving  that  he  had  reasonable  grounds  for  defending  it.  If  he  cannot 
prove  such  grounds,  he  Is  not  entitled  to  retain  out  of  the  trust  property 
the  cost  of  the  action  beyond  the  amount  which  he  would  have  Incurred 
U  he  had  applied  for  leave  to  defend  (g). 

12.  Unreasonable  expenses  disallowed. —  Trustees  will  not  be 
allowed  to  reimburse  themselves  every  out  of  pocket  expense,  but  only 
such  as  are  reasonable  and  proper  under  the  circumstances.  Thus, 
where  a  receiver  (who  is,  of  course,  a  trustee)  made  several  journeys  to 
Paris,  in  order  that  he  might  be  present  at  the  hearing  of  a  suit  brought 
in  the  French  courts  In  relation  to  the  trust  property,  and  it  appeared 
that  his  presence  was  wholly  needless  (the  sole  question  being  one  of 
French  law,  and  not  of  fact),  his  travelling  expenses  were  disallowed, 
on  the  ground  that  they  were,  under  the  circumstances,  improperly 
incurred  (r).1 

18.  And  so  where  trustees  attempted,  at  the  solicitation  of  their  bene- 
ficiaries, some  of  whom  were  married  women  without  power  of  anticipation* 
to  sell  the  trust  property  before  the  date  named  in  the  settlement,  it  was 
held  that  they  were  not  entitled  to  be  indemnified  against  the  costs  of 

Oockcroft  v.  Sutcliffe,  25  L.  J.,  Ch.  313;  and  see  also  cases  oollected  in  Morgan 
A  Wurtzbarg*s  Treatise  on  the  Law  of  Costs,  2nd  ed.,  p.  412  ot  seq. 

(m)  Pride  v.  Fooks,  2  B.  480;  Campbell  v.  Bainbridge,  6  Bq.  269;  Bell  v.  Turner,  47 
I*  J.,  Ob.  75. 

(n)  Re  Knott,  Box  v.  Palmer,  56  L.  J.,  Oh.  818. 

(o)  Clare  v.  Clare,  21  C.  D.  865. 

(p)  Lewis  v.  Trash,  21  0.  D.  862  (North,  J.) ;  Re  Basham,  Haimay  v.  Baskam,  tS  O. 
D.  195  (Chltty,  J.) ;  McEwen  v.  Crombie,  25  O.  D.  175  (North,  J.). 

(9)  Re  Beddoe,  Downee  v.  Coitam,  (1893)  1  Oh.  547. 

(r)  Malcolm  v.  O'CaUagkan,  3  M.  A  0.  62. 

the  trustee's  negligence,  no  lien  will  be  allowed  him  against  the  estate. 
Godson  o.  Whitehead  (Ala.),  11  So.  Bep.  65. 

1  Unreasonable  expenses. —  As  to  unnecessary  traveling  expenses,  see 
Berryhill's  Appeal,  85  Pa.  St.  245.  See  also  as  to  traveling  expense, 
Floyd  o.  Davis,  98  Cal.  591 ;  88  Pac.  Bep.  746. 
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an  action  for  specific  performance  brought  against  them  by  the  pur- 
chaser (0). 

14.  Again,  a  trustee,  although  entitled  to  obtain  legal  advice  in  rela- 
tion to  the  execution  of  the  trust,  Is  not  entitled,  out  of  an  excess  of 
caution,  to  charge  the  estate  with  unnecessary  legal  proceedings.  For 
Instance,  on  retirement,  he  is  not  entitled  to  have  an  attested  copy  of 
.the  settlement,  or  of  the  appointment  of  new  trustees,  made  at  the 
expense  of  the  estate  (t)*1 

/ 


Article  66. 

Sight  to  Discharge. 

Bight  to  Discharge. —  Upon  the  completion  of  the 
trust,  a  trustee  is  entitled  to  have  his  accounts  examined 
and  settled  by  the  beneficiaries,  and  either  to  have  a 
formal  discharge  given  to  him  or  to  have  the  accounts 
taken  in  court.  He  cannot,  however,  demand  a  release 
under  seal  (u).a 

(•)  Ludkam  v.  Chawner,  supra, 
(f)  Water  y.  Anderwon,  11  Ha.  901. 

(«)  Chadwick  v.  Heallev,*  OolL  137;  R*  Wright,  8  K.  A  J.  431;  King  ▼.  JfUMiu,  1 
Dr.  811. 

1  Unreasonable  expenses — Filing  account*. —  On  the  death  of  a  life 
tenant,  the  trustee  should  at  once  file  an  account  at  the  expense  of  the 
corpus  of  the  estate.  Peterson's  Appeal,  14  Phila.  268.  A  retiring 
trustee  may  charge  the  costs  of  final  accounting  against  the  estate  though 
he  retires  for  his  own  convenience,  If  an  account  was  due  at  this  time. 
Brantizam  v.  Escher,  2  Dem.  269. 

*  Bight  to  discharge. —  One  who  accepts  a  trust  for  another  with  no 
compensation  to  him  for  acting  as  trustee  and  with  no  beneficial  interest 
in  the  absence  of  an  agreement  on  his  part  is  entitled  to  a  decree  of  dis- 
charge. Bogle  v.  Bogle,  8  Allen,  158.  This  case,  however,  does  not 
form  an  exception  to  the  general  rule,  that  a  trustee  may  not  resign  at 
pleasure,  but  must  procure  his  discharge  either  by  virtue  of  a  special 
provision  of  the  deed  or  will,  which  creates  the  trust,  or  by  an  order  or 
decree  of  a  court  of  chancery,  or  with  the  general  consent  of  the  per- 
sons Interested  in  the  trust.  Cruger  o.  Hal  lid  ay,  11  Paige,  814 ;  Gilchrist 
«.  Stevenson,  9  Barb.  11;  Bldgely  o.  Johnson,  11  Barb.  627;  Shepherd  v. 
M'Evers,  4  Johns.  Ch.  186;  Thatcher  v.  Candee,  8  Keyes,  157;  Brennan 

28 
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Illustrations. 

1.  Thus,  a  trustee,  on  finally  transferring  stock  to  a  beneficiary, 
demanded  from  the  latter  a  deed  of  release.  The  beneficiary,  however, 
refused  to  give  him  anything  except  a  simple  receipt  for  the  amount  of 
stock  actually  transferred,  which,  of  course,  left  it  open  to  him 
to  say  that  that  amount  was  not  the  amount  to  which  he  was  enti- 
tled. The  court  held,  that  no  deed  was  demandable,  but  the  judge 
said:  "Though  it  may  not  have  been  the  right  of  the  trustee  to 
require  a  deed,  I  think  that  it  was  his  right  to  require  that  his 
account  should  be  settled;  that  is  to  say,  that  he  and  his  family 
should  be  delivered  from  the  anxiety  and  misery  attending  unset- 
tled accounts,  and  the  possible  ruin,  which  they  who  are  acquainted 
with  the  affairs  daily  litigated  in  the  Court  of  Chancery  well  know 
to  be  a  frequent  result  of  neglect  in  such  a  matter.  ...  He  was 
bound  to  give  an  account  if  demanded,  but  giving  the  accounts  he  was 
entitled  (to  use  a  familiar  phrase)  to  have  them  wound  up.  It  is  true 
that  the  accounts,  though  settled,  might  be  liable  to  be  surcharged  and 
falsified.  That  might  or  might  not  be,  but  still  the  trustee  had  a  right 
to  have  his  accounts  gone  through,  executed,  and  settled.  ...  If 
the  plaintiff  was  satisfied,  upon  the  accounts  as  sent  in,  that  nothing 
more  was  coming  to  him,  he  should  have  expressed  his  willingness  to 
close  the  account.  On  the  other  hand,  if  he  was  dissatisfied  with  it,  he 
should  have  asked  to  have  the  account  taken  •'  (v). 

2.  "In  the  case  of  a  declared  trust,  when  the  trust  is  apparent  on 
the  face  of  the  deed,  the  fund  clear,  the  trust  clearly  defined,  and  the 
trustee  is  paying  either  the  income  or. the  capital  of  the  fund,  if  he  is 
paying  it  in  strict  accordance  with  the  trusts,  he  has  no  right  to  require 
a  release  under  seal.  It  is  true  that  in  the  common  case  of  executors, 
when  the  executorship  is  being  wound  up,  it  is  the  practice  to  give  exe- 
cutors a  release.  An  executor  has  a  right  to  be  clearly  discharged,  and 
not  to  be  left  in  a  position  in  which  he  may  be  exposed  to  further  litiga- 
tion ;  therefore,  he  fairly  says,  unless  you  give  me  a  discharge  on  the 
face  of  it  protecting  me,  I  cannot  safely  hand  over  the  fund;  and  there- 
fore it  Is  usual  to  give  a  release;  but  such  a  claim  on  the  part  of  a 
trustee  would,  In  strictness,  be  improper,  If  he  is  paying  In  accordance 
with  the  letter  of  the  trust.  In  such  a  case  he  would  have  no  right  to  a 
release  "  (as). 

(v)  Chadwick  v.  HeaUey,  supra. 

(*)  Per  Klndersley,  V.-C,  in  King  v.  Mullim,  1  Drew.  811. 


v.  Wilson,  71  N.  Y.  502.  Even  if  the  parties  interested  in  the  trust  con- 
sent, this  would  not  divest  the  legal  title  out  of  the  trustee,  though  it 
would  relieve  him  from  personal  liability.    Cruger  o.  Halliday,  supra. 
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8.  Where  trust  moneys  have  been  re-settled,  the  trustees  or  executors 
of  the  original  settlement  or  will  are,  it  has  been  said,  entitled  to  a 
release  under  seal  from  their  beneficiaries,  though  they  are  entitled 
only  to  a  mere  receipt  from  the  trustees  to  whom  they  pay  the 
moneys  (y).  But,  on  the  other  hand,  where  a  married  woman,  having 
a  general  power  of  appointment  by  will,  appoints  the  fund  in  pursuance 
of  the  power  and  appoints  executors,  the  trustees  of  the  fond  can 
safely  hand  it  over  to  the  executors  on  their  receipt,  and  cannot  demand 
a  release  under  seal  from  the  beneficiaries  (*). 


Article  67. 
Sight  to  take  Direction  of  a  Judge  (a). 

Bight  to  take  Direction  of  a  Judge. —  (1)  Trustees 
may,  in  cases  of  any  doubt  as  to  what  course  they  ought 
to  adopt,  safe-guard  themselves  by  taking  out  an  originat- 
ing summons,  returnable  in  the  chambers  of  a  judge  of  the 
Chancery  Division,  for  the  determination  (without  general 
administration  by  the  court)  of:  — 

a.  Any  question  affecting  the  rights  or  interests  of  the 
cestui  que  trusts  (6). 

/?.  The  ascertainment  of  any  class  of  creditors,  legatees, 
devisees,  next  of  kin,  or  others  (c). 

y.  The  approval  of  any  sale,  purchase,  compromise,  or 
other  transaction  ((2). 

8.  The  determination  of  any  question  arising  in  the  ad- 
ministration of  the  trust  (e),  including  any  question  as  to 
the  proper  construction  of  the  settlement  ( /). 


(y)  Be  Cater,  25  Beay.  86*. 

(«)  Bt  Hoshtn,  5  0.  D.  239;  8  ibid.  281. 

(a)  The  taking  of  a  Judge's  advice  on  petition,  under  the  statute  22  A  28  Vict,  e» 
85,  s.  80,  la  practically  obsolete. 

(5)  R.  8. 0. 1888,  Ord.  LV.  r.  8  (a).  A  similar  summons  may  he  taken  out  by  any 
of  the  oestuls  que  trusts. 

(e)  Ibid.  (b). 

(d)  Ibid.  (f). 

(c)  Ibid.  (g). 

(/)  B.  8.  O.  1808,  Ord.  UVa. 
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(2)  The  judge  has  power  on  such  summons  to  make 
declarations  binding  the  parties ;  but  as  a  general  rule  no 
such  declarations  will  be  made  as  to  future  or  contingent 
rights,  except  where  the  futurity  is  not  remote,  or  the  con- 
tingency is  about  to  be  destroyed,  and  the  parties  reason- 
ably desire  to  ascertain  their  rights  so  as  to  mould  their 
conduct  accordingly  (g).1 

(?)  8ee  Re  Behrtns,  W.  N.  1888,  p.  95, 


1  Right  to  take  direction  of  a  judge. —  As  a  general  role  the  trustee 
may  protect  himself  by  seeking  the  advice  of  a  court  as  to  his  duties  in 
matters  of  doubt,  as  for  instance,  where  the  equities  are  not  clear,  where 
it  becomes  necessary  for  the  determination  of  conflicting  claims  to  the 
trust  property  and  where  direction  is  sought  as  to  the  mode  of  invest- 
ment of  the  property.  Wheeler  v.  Perry,  18  N.  H.  807;  Baptist  Church 
o.  Society,  54  N.  H.  424;  Atty.-Oen.  v.  Moore's  Executors,  19  N.  J.  Eq. 
158;  Heald  v.  Heald,  56  Md.  800;  Crosby  v.  Mason,  82  Conn.  482;  Till- 
lnghast  v.  Coggeshall,  7  B.  I.  888;  Gamell  v.  Smith,  8  Tex.  Civ.  App.  22; 
21  S.  W.  Rep.  628;  Trotter  v.  Blocker,  6  Port.  (Ala.)  269;  Jones  9. 
Stockett,  2  Bland,  409;  Dimmock  v.  Bixby,  20  Pick.  868;  Treadwell  v. 
Cordis,  5  Gray,  841 ;  Hayden  v.  Marmaduke,  19  Mo.  408;  LoriUard  v.  Coster, 
5  Paige,  172 ;  Hawley  v.  James,  Id.  88.  Thus  an  executor  may  file  a  bill  for 
the  construction  of  a  will.  Goodhue  v.  Clark,  87  N.  H.  525.  But  not  where 
the  estate  devised  is  a  legal  one.  Alsbrook  v.  Beid,  89  N.  C.  151 ;  Woodruff 
v.  Cook,  47  Barb.  304;  Miles  o.  Strong,  62  Conn.  95.  See  also  Bellfield 
o.  Booth,  68  Conn.  299.  Neither  can  a  bill  for  advice  be  maintained  for 
the  determination  of  rights  upon  a  contingency  which  may  never  arise  or 
for  the  administration  of  a  fund  not  yet  received.  Tllllnghast  v.  Cogges- 
hall, 7  R  I.  883;  Treadwell  v.  Salisbury  Mfg.  Co.,  7  Gray,  898;  Ballard  v. 
Waterman  (Mass.),  26  N.  E.  Bep.  691.  Nor  for  instruction  as  to  the 
disposition  of  remainder,  during  the  life  of  the  life  tenant.  Ballard  o. 
Chandler,  149  Mass.  582;  21  N.  E.  Bep.  951.  Neither  can  a  trustee  divest 
himself  of  a  discretion  reposed  in  him  by  a  bill  for  advice.  Trust  Co.  v. 
Sheldon,  59  Vt.  874;  Be  Brewer,  48  Hun,  597.  On  a  bill  asking  the 
direction  of  the  court  as  to  the  construction  of  a  trust,  the  question  as 
to  whether  trustees  have  committed  acts  upon  which  to  base  forfeiture 
of  the  trust,  cannot  be  inquired  into.  City  of  Cincinnati  v.  McMicken,  6 
Ohio  Cir.  Ct.  Bep.  188.  In  Green  v.  Mumford,  4  B.  I.  818,  trustees  were 
denied  the  right  to  ask  the  court's  decision  as  to  the  construction  of  a 
tax  act  in  its  application  to  a  trust  fund  and  were  remitted  to  the  advice 
of  their  counsel. 
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Illustrations. 

Almost  any  question  of  construction  or  administration  can  now  be 
decided  on  originating  summons,  except  (1)  cases  In  which  It  is  sought 
to  make  trustees  responsible  for  breach  of  trust,  at  all  events  where 
wilful  default  is  charged  (A) ;  or  (2)  questions  affecting  a  person  claim- 
ing adversely  to  the  settlement  (0 ;  or  (8)  questions  as  to  a  legal 
devise  (k);  or  (4)  questions  involving  the  cancellation  of  instru- 
ments (J).  The  reader  is  referred  for  examples  of  cases  decided  on 
originating  summons  to  the  Annual  Practice,  Ord.  LV.  r.  8. 


Article  68. 

Sight  to  pay  Trust  Funds  into  Court  under  certain  cir- 
cumstances. 

Bight  to  pay  Trust  Funds  into  Court  under  certain 
circumstances.  —  "(1)  Trustees,  or  the  majority  of 
trustees,  having  in  their  hands  or  under  their  control 
money  or  securities  belonging  to  a  trust,  may  pay  the 
same  into  the  High  Court;  and  the  same  shall,  subject  to 
rules  of  court,  be  dealt  with  according  to  the  orders  of  the 
High  Court. 

"(2)  The  receipt  or  certificate  of  the  proper  officer 
shall  be  a  sufficient  discharge  to  trustees  for  the  money  or 
securities  so  paid  into  court. 

"  (3)  Where  any  moneys  or  securities  are  vested  in  any 
persons  as  trustees,  and  the  majority  are  desirous  of  pay- 
ing the  same  into  court,  but  the  concurrence  of  the  other 
or  others  cannot  be  obtained,  the  High  Court  may  order 
the  payment  into  court  to  be  made  by  the  majority  without 

(A)  See  per  Lord  Maenaghten,  Dome  v.  Gorton,  (1891)  App.  Cas.  102;  and  see  Re 
WeaU,Kl  W.  B.  779;  and  Re  Hengler,  W.  N.  1833,  p.  87. 

(I)  Re  Bridge, ML.  J  , Oh.  779;  Re  Royal, 48 C.  D.  18. 

(*)  Re  Cory  ton,  85  W.  155;  Re  Davie*,  88  C.  D.  110;  Re  Royal,  supra;  eed  quart 
since  R.  S.  0.  1893,  Ord.  LIV.  (a). 

(!)  See  Re  Garnett,  Oandy  v.  Macavley,  82  W.  R.  474;  and  Re  BIO*,  59  L.  T.  924. 
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the  concurrence  of  the  other  or  others ;  and  where  any  such 
moneys  or  securities  are  deposited  with  any  banker,  broker, 
or  other  depositary,  the  court  may  order  payment  or 
delivery  of  the  moneys  or  securities  to  the  majority  of  the 
trustees  for  the  purpose  of  payment  into  court,  and  every 
transfer  payment  and  delivery  made  in  pursuance  of  any 
such  order  shall  be  valid  and  take  effect  as  if  the  same  had 
been  made  on  the  authority  or  by  the  act  of  all  the  persons 
entitled  to  the  moneys  and  securities  so  transferred,  paid, 
or  delivered  "  (!»)• 

(4)  Payment  into  court  is  not,  however,  justifiable 
merely  in  order  to  determine  some  question  which  can  be 
determined  more  cheaply  by  means  of  an  originating  sum- 
mons (n),  nor  where  the  equities  are  perfectly  clear  (o); 
and  if  trustees  do  so,  they  may  have  to  pay  the  costs  of 
getting  the  money  paid  out  (p). 

Illustrations. 

1.  Payment  Into  court  where  beneficiaries  are  under  disability. — 
A  trustee  is  justified  in  paying  money  into  court  where  he  cannot  get  a 
valid  discharge;  as,  for  instance,  where  beneficiaries  who  are  absolutely 
entitled  are  Infants  (g)  or  lunatics  (r). 

2.  Dispute  between  beneficiaries. —  Formerly  where,  under  a  cred- 
itor's deed,  money  was  claimed  both  by  the  settlor  and  the  creditors, 
the  trustee  was  held  to  have  been  Justified  in  paying  the  money  into 
court  (•).    Whether,  however,  this  decision  could  be  sustained,  seems 


(m)  Trustee  Act,  1898,  a.  42.  It  would  seem  at  first  sight  that  by  the  operation 
of  sub-sect  6  of  sect.  25  of  the  Judicature  Act,  1878,  these  provisions  are  extended 
to  all  constructive  trustees,  such  as  Insurance  companies,  Ac  But  although  in 
one  case  (Be  Haycock,  1 0.  D.  611)  this  was  held  to  be  so,  that  view  has  been  twice 
dissented  from  (Matthew  v.  Northern  Assurance  Co.,  9  0.  D.  80,  and  Be  Sutton,  12  0. 
D.  175).  Whether,  however,  tbese  cases  are  still  binding  authorities,  having  regard 
to  sect.  50  of  the  Trustee  Act,  1898  (definition  of  "  Trustee  ")  seems  open  to  ques- 
tion. 

(n)  Re  OUes,  84  W.  R.  712. 

(o)  Be  Cull,  20  Bq.  561;  Re  ElUott,  15  Eq.  194. 

(p)  Ibid.,  and  Re  Leake,  32  B.  134 ;  Re  Seming,  3  K.  A  J.  40. 

(q)  Re  Cawthorne,  12  B.  56;  Re  Beauclerk,  11  W.  B.  206;  Be  Coulson,  4  Jur.  (N.  8.) 
6;  Be  Richards,  8  Eq.  119. 

(r)  Re  UpfuU,  3  M.  &  G.  281 ;  Be  Irby,  17  B.  384. 

(t )  Be  Beadtogton,  6  W.  R.  7 ;  but  see  Re  Mostley,  IS  W.  R.  126. 
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questionable;  for,  as  has  been  previously  explained,  the  creditors  are 
not  beneficiaries,  and  it  seems  to  be  scarcely  consistent  with  principle, 
to  hold  that  a  mere  agent  can  pay  into  court  money  intrusted  to  blm  by 
his  principal,  on  the  ground  that  a  third  party  claims  an  Interest  in  it  (t). 

3.  Where  money  claimed  by  a  representative.  —  It  has  been  said 
that  a  trustee  may  properly  pay  money  Into  court  where  It  is  claimed  by 
the  representative  of  a  beneficiary;  for  non  constat  but  that  the  latter 
may  have  disposed  of  it  (u).  But  here  again  an  originating  summons 
would  seem  to  be  the  more  appropriate  course. 

4.  Payment  to  one  who  claims  In  default  of  appointment.  —  A 
trustee  ought  not  to  hesitate  to  pay  the  money  to  a  beneficiary  who 
claims  In  default  of  appointment,  If  he  has  no  notice  of  any  appointment 
by  the  donee  of  the  power,  and  no  ground  for  believing  that  any  appoint- 
ment has  been  made;  for  in  that  case  they  could  not  be  made  liable  If 
they  paid  over  the  fund,  even  if  an  appointment  were  subsequently  discov- 
ered (x).  Anyhow,  now,  trustees  in  such  a  case  would  only  be  allowed 
the  costs  of  a  summons. 

5.  Payment  Into  court  to  enable  married  woman  to  assert  equity 
to  a  settlement. —  Where  the  beneficiary  is  a  married  woman,  married 
before  1883,  and  whose  title  accrued  prior  to  that  date,  it  has  been  held 
that  the  trustee  may  pay  into  court,  in  order  that  she  may  assert  her 
equity  to  a  settlement.  But  in  cases  to  which  the  Married  Women's 
Property  Act,  1882,  applies,  it  is  conceived  that  a  trustee  could  not 
properly  pay  into  court,  because  she  and  not  her  husband  would  be  the 
absolute  owner. 

6.  Seasonable  doubt  or  claim. —  Again  where  the  trustee  has  a 
bona  fide  doubt  as  to  the  law  (y),  or  has  received  a  bona  fide  claim 
sanctioned  by  respectable  solicitors  (*),  he  may  properly  pay  the  fund 
into  court,  unless  the  question  could  be  settled  by  summons. 

7.  Undue  caution. —  But  where  a  beneficiary  in  reversion  who  had 
gone  to  Australia,  and  had  not  been  heard  of  for  some  years,  suddenly 
reappeared,  and  there  was  no  reasonable  doubt  as  to  his  identity,  it  was 
held  that  the  trustee  was  not  entitled  to  pay  the  trust  fund  into  court 
instead  of  paying  it  over  to  blm,  Malins,  V.-C.,  saying:  "  I  think  these 
proceedings  were  perfectly  unjustifiable;  and  although  it  is  clear  that 
the  court  will  incline  towards  the  payment  of  the  costs  of  trustees  when 
they  act  in  a  bona  fide  way,  yet  on  the  other  hand,  it  is  most  important 
that  trustees  should  not  incur  unnecessary  expenses  for  the  purpose  of 
relieving  themselves  of  all  liability,  and  particularly  so  when  there  is  no 

(0  See  Art.  45;  supra,  p.  814. 

(w)  Re  Lane,  S4  L.  T.  181 ;  King  v.  King,  1  D.  A  J.  663,  eed  quart. 

(x)  Per  Jessel,  M.  R.,  Re  Cull,  20  Kq.  061,  distinguishing  Re  Wylly,  28  B.  406;  bat 
see  Also  Re  Stcan,  2  H.  A  H.  84;  Re  Roberto,  17  W.  R.  689;  Re  Bendyehe,  5W.R.  816; 
Re  William*.  4  K.  A  J.  87. 

(y)  King  v.  King,  1  D.  A  J.  668;  Re  Metcalfe  D.  J.  AS.  122;  Gunnell  v.  Wkitear, 
18  W.  R.  888. 

(*)  Re  Maclean,  19  Eq.  282. 
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reasonable  doubt."    His  honour  therefore  ordered  the  trustees  to  pay 
the  costs  of  all  parties  (a). 

8.  General  warning.—  Lastly,  the  reader  must  be  warned  that  now 
that  most  questions  of  doubt  or  difficulty  can  be  decided  on  originating 
summons*  the  right  of  paying  money  Into  court  can  only  be  used  with 
safety  in  very  rare  cases.  It  seems  matter  for  regret  that  those  who 
were  responsible  for  the  drafting  of  the  Trustee  Act,  1893,  did  not  insert 
some  words  in  sect.  42,  warning  trustees  of  the  danger  they  run  in 
accepting  the  apparently  unconditional  Invitation  extended  to  them  by 
the  words  of  that  section,  an  invitation  which  in  most  cases  can  only  be 
accepted  at  the  risk  of  having  to  pay  costs. 


Article  69. 

Right  under  certain  circumstances  to  have  the    Trust  ad- 
ministered by  the  Court. 

Right  under  certain  circumstances  to  have  the  Trust 
administered  by  the  Court. —  (1)  Where  the  trust  prop- 
erty is  not  capable  of  being  paid  or  transferred  into  court, 
or  where  the  trustee  wishes  to  be  discharged  from  the 
office  of  trustee ,  he  may  institute  an  action  for  the  adminis- 
tration of  the  trust  by  the  court  (6).  But  it  is  not  obli- 
gatory on  the  court  to  make  an  order  for  administration, 
if  the  questions  between  the  parties  can  be  properly  deter- 
mined without  it  (c). 

(2)  Where,  however,  the  equities  are  perfectly  clear 
and  unambiguous  (rf),  or  the  trustee  merely  craves  to  be 
released  from  caprice  or  laziness,  or  is  otherwise  not 
justified  in  the  course  he  has  pursued  (e),  he  will  have  to 

(a)  Re  Elliott,  15  Eq.  194;  Re  Foligno,  32  Bea.  131;  Re  Knight,  27  ibid.  45;  Re 
Woodbwrn,  1  D.  A  J.  383. 

(b)  Talbot  v.  Earl  Radnor,  8  M.  A  C.  252 ;  Ooodson  v.  EUiaon,  8  Rubs.  088;  and  as 
to  summons,  B.  S.  C.  1883,  Ord.  LV.  r.  8. 

(c)  R.  S.  C.  1883,  Ord.  LV.  r  10;  Re  Blake,  Jones  v.  Blake,  29  C.  D.  913. 

(<*)  Re  Knight,  27  B.  145;  Laicson  v.  Copeland,  2  B.  C.  C.  156;  Re  Elliott,  15  Eq.  194 ; 
Re  Foligno,  32  B.  131;  Re  Woodbwrn,  1  D.  A  J.  883;  Beattte  v.  Ourzon,  7  Eq.  194;  Re 
Boakint,  5  C.  D.  229. 

(e)  Forthaw  V.  Higginaon,  20  B.  845;  Re  Stokea,  13  Eq.  888;  Re  Cabburn,  46  I* 
T.848. 
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pay  all  the  costs ;  and  even  where  he  acts  bona  fide,  but 
without  any  real  cause,  he  will  not  be  allowed  his  own 
costs  (/).  And  where  he  brings  an  action  when  the  same 
object  might  have  been  obtained  by  payment  into  court  or 
by  a  summons  in  chambers  (g),  he  will  not  be  allowed  the 
extra  costs  occasioned  thereby  (A);  and  he  will  always 
appeal  from  an  order  of  the  court  at  his  own  risk  (t).1 

Illustrations. 

1.  When  general  administration  will  be  ordered. —  With  regard 
to  actions  for  the  administration  of  a  trust  by  the  court,  such  actions 
are  now  comparatively  rare.  Formerly,  a  decree  for  general  adminis- 
tration (that  is  to  say*  a  decree  whereby  the  court  took  upon  Itself  to 
supervise  the  execution  of  the  trust)  was  granted  to  a  trnt tee  or  a  bene- 
flciary  as  a  matter  of  course ;  and  the  only  check  upon  an  abuse  of  the 
process  of  the  court,  was  the  rather  remote  contingency  that  the 
trustee  might  possibly  be  deprived  of  his  costs,  or,  in  very  flag- 
rant cases,  have  to  pay  the  costs  o!  all  parties,  upon  the  action 
coming  on  for  further  consideration.  However,  by  the  Rules  of 
the  Supreme  Court,  1888,  Ord.  LV.  r.  10,  the  old  practice  has  been 
reversed,  and  now  It  is  no  longer  obligatory  upon  the  court  or  a  Judge 

(/)  Re  Leake*  33  B.  185;  Be  Heming,  8  K.  A  J.  40. 

(g)  Re  Giles,  MW.E.  713. 

(ft)  Welit  v.  Malbon,  81  B.  48;  but  see  8maUwood  v.  Rutter,  0  Ha.  34. 

(i)  Rowland  v.  Morgan,  18  Jar.  33 ;  Tucker  v.  Homeman,  4  D.(  M.  A  0. 395. 

1  Right  to  have  trust  administered  by  the  court. —  The  text  Is 
here  stated  with  reference  to  the  English  practice.  In  the  United  States 
administration  suits,  it  is  believed,  are  not  in  vogue.  It  is  true  that 
courts  of  equity  will  not  allow  a  trust  to  fall  for  want  of  a  trustee  and  in 
case  of  the  disability  or  Incompetence  of  a  trustee  will  sometimes  exe- 
cute the  trust  through  Its  own  proper  officers.  Payne  v.  Morris  (Va.), 
5  3.  E.  Rep.  669;  Harden  v.  Wagner,  22  W.  Va.  356;  Cohn  v.  Ward,  32  W. 
Va.  84;  19  S.  E.  Rep.  41;  Rogers  v.  Rogers,  111  N.  T.  228;  18  N.  E.  Rep. 
636.  But  the  more  usual  course  is  to  leave  the  execution  of  the  trust  to 
new  trustees  appointed  by  the  court.  An  analogy  to  the  administration 
of  a  trust  by  a  court  of  equity,  Is  found  in  the  management  of  the  affairs 
of  large  corporations  by  means  of  receiverships  —  in  which  courts  of 
equity  often  find  themselves  engaged  in  the  management  of  railroads 
extending  over  hundreds  and  sometimes  thousands  of  miles  of  territory. 
The  receiver  is  a  qua*l-trustee,  but  at  the  same  time  he  is  strictly  an 
officer  of  the  court. 
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to  pronounce  or  make  a  judgment  or  order  for  the  administration  of  any 
trust,  if  the  questions  between  the  parties  can  be  properly  determined 
on  summons  without  such  judgment  or  order,  as  mentioned  in  Article 
67.  The  principles  on  which  the  court  will,  nnder  this  new  rale,  grant 
or  refuse  general  administration,  have  been  discussed  in  two  cases,  one 
before  the  late  Mr.  Justice  Pearson  (&),  and  the  other  before  the  Court 
of  Appeal  (0,  In  which  the  learned  Lords  Justices  were  more  Inclined 
to  restrict  the  right  to  a  decree  than  was  Mr.  Justice  Pearson.  Lord 
Justice  Cotton  In  the  latter  case  said:  "  Formerly,  if  anyone  Interested 
In  a  residuary  estate  Instituted  a  suit  to  administer  the  estate,  he  had 
the  right  to  require,  and  as  a  matter  of  course  obtained,  the  full  decree 
for  the  administration  of  the  estate ;  and  the  court,  even  if  It  thought 
that,  although  there  were  really  questions  which  required  decision, 
these  questions  might  be  decided  upon  some  only  of  the  accounts  and 
Inquiries  which  formed  part  of  the  decree,  found  itself  fettered  and 
nnable  to  restrict  the  accounts  and  Inquiries  to  such  only  as  were  nec- 
essary In  order  to  work  out  the  question.  Now,  however,  the  practice 
Is  laid  down  by  rule  10  of  Ord.  LV.,  as  follows:—  "  (His  Lordship  here 
read  the  rule  and  continued)  "Where  there  are  questions  which  cannot 
properly  be  determined  without  some  accounts  and  inquiries  or  directions 
which  would  form  part  of  an  ordinary  administration  decree,  then  the 
right  of  the  party  to  have  the  decree  or  order  is  not  taken  away,  but  the 
court  may  restrict  the  order  simply  to  those  points  which  will  enable  the 
question  which  requires  to  be  adjudicated  upon,  to  be  settled.  That  Is 
the  result  of  Ord.  LV.  r.  10.  Then  we  have  Ord.  LXV.  r.  1,  which  says, 
1  subject  to  the  provisions  of  the  acts  and  these  rules,  the  costs  of  and 
Incident  to  all  proceedings  In  the  Supreme  Court,  Including  the  adminis- 
tration of  estates  and  trusts,  shall  be  In  the  discretion  of  the  court  or 
judge.9  These  two  rules  must  be  read  together,  and  we  then  find  this: 
that  if  a  party  comes  and  insists  that  there  is  a  question  to  be  determined, 
and,  for  the  purpose  of  determining  that  question,  asks  for  an  administra- 
tion judgment,  the  court  cannot  refuse  the  judgment  nnless  it  sees  that 
there  is  no  question  which  requires  its  decision;  but  rule  1  of  Ord.  LXV. 
puts  the  party  who  applies  for  the  judgment  and  Insists  upon  it  in  this 
position — that  if  it  turns  out  that  what  has  been  represented  as  the  sub- 
stantial question  requiring  adjudication  is  one  which  was  not  a  snbstan- 
,  tlal  question,  or  that  the  applicant  was  entirely  wrong  In  his  contention 
as  to  that  particular  question,  the  court  can,  and,  in  my  opinion,  ought 
ordinarily  to,  make  the  person  who  gets  the  judgment  pay  the  costs  of 
all  the  proceedings  consequent  upon  his  unnecessary,  or  possibly  vexa- 
tious application,  to  the  court"  (m). 

(k)  Re  WUt*n,  Alexander  v.  Colder,  28  0.  D.  457. 

(2)  Re  Blake,  Jonee  v.  Blake,  29  C.  D.  913. 

(m)  This  seems  to  refer  rather  to  the  case  of  an  action  commenoed  by  a  bene- 
flolary.  It  requires  a  very  flagrant  case  to  render  a  trustee  liable  to  paywsts ;  see 
p.  429.  supra. 
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2.  Deductions  from  Lord  Justtoe  Cotton's  judgment. —  It  will  be 
seen,  from  the  above  Judgment,  that  now  that  almost  all  isolated  ques- 
tions of  construction  or  administrative  difficulty  can  be  dealt  with  singly, 
very  few  cases  can  arise  necessitating  general  administration,  except  where 
the  trustees  cannot  pull  together,  or  the  circumstances  of  the  estate  give 
rise  to  ever  recurring  difficulties  requiring  the  frequent  direction  of  the 
court,  or  where  a  prima  facie  doubt  is  thrown  on  the  bona  fides  or  the 
discretion  of  one  or  more  of  the  trustees.  Possibly,  also,  it  would  still 
be  held  that  a  trustee  would  be  entitled  to  a  general  administration 
judgment,  to  relieve  him  of  trouble  and  annoyance,  In  a  case  such 
as  the  following,  viz.,  where  there  were  divers  disputes  as  to  the  proper 
beneficiaries,  oat  of  which  disputes  several  actions  had  sprung,  to  all  of 
which  the  trustee  was  a  necessary  defendant  (n).  For  if  he  brings 
the  money  into  court  under  the  act,  he  still  remains  a  trustee,  and 
though  he  would  be  under  no  liability  quoad  the  fund  brought  in,  he 
would  not  be  discharged  from  liability  quoad  the  past  income;  and, 
moreover,  he  must  be  served  with  notice  of  all  proceedings  under  the 
act  In  relation  to  the  fund,  and  this  of  necessity  would  compel  him  to 
incur  some  expense  in  employing  a  solicitor. 

8.  But  where  there  is  no  dispute  respecting  the  amount  of  a  trust 
fund,  and  no  justifiable  ground  for  the  trustee  retiring  from  his  office, 
the  only  doubt  being  as  to  the  proper  persons  entitled,  and  the  trustee, 
Instead  of  paying  the  money  into  court  under  the  Trustee  Act,  or,  issuing 
an  originating  summons,  Institutes  a  suit  for  the  purpose  or  having  the 
rights  of  the  beneficiaries  declared,  he  will  be  allowed  such  costs  only  as 
he  would  have  been  entitled  to  if  he  had  paid  the  fund  into  court  under 
the  act  (o),  or  had  Issued  a  summons  (j>). 

(n)  Barker  v.  PeUe,  3  Dr.  6  8m.  810;  and  see  Hint  v.  fftnt,  9  Oh.  App.  961. 
(o)  JFWZt  y.  jfotfcm,  81  B.  48. 
(p)  He  GiUt,  84  W.  R.  713. 


Division  V. 

THE  CONSEQUENCES  OF  A  BREACH  OF 

TRUST. 


Chapter  I. —  The  Liability  of  the  Trustees. 

Art.  70.  Measure  of  the  Trustee's  Responsibility. 
"    71.  Liability  Joint  and  Several. 
"    72.  No  Set-off  allowed  of  Gain  on  one  Breach  against  Loss  on 

another. 
"    73.  Property  acquired  out  of  Trust  Property  becomes  liable  to  the 

Trust. 
"    74.  Any  Beneficiary  may  compel  Performance  of  neglected  Duty,  or 

prevent  Commission  of  Breach. 
"    75.  Fraudulent  Breach  of  Trust  a  Crime. 


Chapter  II. —  Protection  Accorded  to  Trustees. 

Art.  76.  Protection  against  Breaches  of  Trust  by  co- Trustees. 
«•    77.  Concurrence  of  or  release  by  Beneficiaries. 
"    78.  Statute  of  Limitations  and  Laches. 
"    79.  Trustees  generally  entitled  to  contribution  inter  se,  but  may  be 

entitled  to  be  indemnified  by  co-Trustee  or  Beneficiary  who 

instigated  Breach. 

Chapter  III. —  Liability  of  Third  Parties  and  Bene- 
ficiaries. 

Art.  80.  Liability  of  Third  Parties  and  Beneficiaries  who  are  Parties 
to  a  Breach  of  Trust. 
"    81.  Following  Trust  Property  into  the  Hands  of  Third  Parties. 

(444) 


CHAPTER  I. 
The  Liability  of  the  Trustees. 

Abt.  70.  Measure  of  the  Trustee's  Responsibility. 
"    71.  Liability  Joint  and  Several. 
"    72.  No  Set-off  allowed  of  Gain  on  one  Breach  against  Loss  on 

another. 
"    73.  Property  acquired  ont  of  Trust  Property  becomes  liable  to  the 

Trust. 
"    74.  Any  Beneficiary  may  compel  Performance  of  neglected  Duty, 

or  prevent  Commission  of  Breach. 
"    75.  Fraudulent  Breach  of  Trust  a  Crime. 


Article  70. 
The  Measure  of  the  Trustee's  Responsibility. 

The   Measure  of  the  Trustee's  Responsibility.  —  (1) 

The  general  measure  of  a  trustee's  responsibility  for  a 
breach  of  trust,  is  the  amount  by  which  the  trust  property 
has  been  depreciated  without  interest  (a):  But1  — 

a.  Where  he  has  received  interest,  he  is  liable  to  account 
for  it  (6). 

(a)  See  AU.-Gen.  v.  Atford,  4  D.v  M.  6  G.  861 ;  Stafford  v.  Flddont  2$  B.  886;  Fyse 
T.  Foster,  8  Oh.  App.  838,  ai  7  H.  L  818;  Burdick  v.  Garrard, 6  Ch.  App.  288;  and 
Bale  t.  Sheldrake,  60  L.  T.  292;  bat  Bee  Ex  parte  Ogle,  8  Ch.  App.  717,  which,  how- 
ever, seems  to  be  quite  Inconsistent  with  all  the  other  authorities,  as  the  trustee 
did  not  receive  Interest,  nor  was  there  any  evidence  that  he  ought  to  have  received 
the  rate  (5  per  oent.)  charged  against  him . 

(5)  Oases  cited  In  note  (a),  and  also  Jonez  v.  Foxall,  16  B.  892. 


1  Measure  of  trustee's  responslbUlty. —  A  trustee  who  sells  at  an 
Improper  time  or  without  conforming  to  the  conditions  of  the  settlement 
will  be  held  responsible  for  the  utmost  value  the  property  can  be  shown 
to  have  had  and  will  be  held  to  account  for  the  difference  between  such 

(445) 
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/9.  Where  he  ought  (if  he  had  obeyed  the  trust)  to  have 
received  interest,  he  will  be  liable  to  account  for  what  he 
ought  to  have  received  (c).1 

(c)  AU.-Gen.  v.  Alford,  supra;  Stafford  v.  Fiddon%  supra;  Price  v.  Price,  42  L. 
T.  686. 


value  and  the  price  received.  Mellck  v.  Voorhees,  24  N.  J.  Eq.  805; 
Hart  v.  Ten  Eyck,  2  Johns.  Ch.  108;  Ringgold  v.  Ringgold,  1  Har.  &  G. 
11;  Darling  v.  Harmon,  47  Minn.  166;  49  N.  W.  Rep.  686;  Pettyjohns. 
Liebscher  (Ga.),  17  S.  E.  Rep.  1007;  Powers  v.  Black,  158  Pa.  St.  158; 
28  Atl.  Rep.  188;  Snyder  v.  McComb,  89  Fed.  Rep.  892;  Loomls  v. 
Sattherwalte  (Tex.  Civ.  App.),  28  S.  W.  Rep.  68.  As  to  the  time  at 
which  the  value  is  to  be  estimated,  the  conditions  as  they  existed  at  the 
time  of  the  breach  of  trust  are  to  be  considered.  Gilmore  v.  Tattle,  82 
N.  J.  Eq.  611.  Thus  In  the  case  of  a  decrease  of  value  of  land  since  the 
breach  of  trust.  Cushman  v.  Bonfield,  189  HI.  219;  28  N.  E.  Rep.  987; 
Darling  v.  Potts,  118  Mo.  506;  24  S.  W.  Rep.  461.  Thus  also  where  the 
trust  property  is  a  bond,  the  trustee  will  be  liable  for  its  value  at  the 
time  he  assigns  it  in  breach  of  trust,  though  the  obligor  thereon  has 
since  become  insolvent.  Van  Rensselaer  e.  Morris,  1  Paige,  1.  Another 
striking  illustration  of  this  rule  is  found  in  the  case  of  a  breach  of  trust 
concerning  slaves,  or  Confederate  money,  where  the  trustee  Is  liable  for 
their  value  at  the  time  of  the  breach  although  the  results  of  the  war 
would  have  rendered  them  valueless  had  the  trustees  followed  the  direc- 
tion of  the  settlement.  Brown  v.  Lambert,  88  Gratt.  256;  Shipp  v. 
Heltrlck,  68  N.  C.  829. 

1  Measure  of  trustee's  responsibility  —  Interest. — The  usual  case 
of  culpable  failure  on  the  part  of  a  trustee  to  receive  interest,  is  pre- 
sented by  his  failure  to  invest  trust  funds  and  allowing  them  to  lie  idle 
drawing  Inadequate  interest  or  none  at  all.  If  the  fund  is  in  the  nature 
of  a  fund  for  safe-keeping,  as,  for  instance,  the  funds  of  an  assignee  for 
creditors,  then  no  investment  is  usually  called  for.  Hess9  Estate,  68  Pa. 
454.  Nor  is  he  chargeable  when  the  fund  is  needed  for  payment  of  debts 
Fulton  v.  Davidson,  3  Heisk.  614.  But  where  the  settlement  directs  any 
investment  or  common  business  management  would  require  it,  then  a 
failure  to  obey  the  direction  in  one  case  or  to  foUow  the  dictates  of  busi- 
ness prudence  on  the  other,  will  subject  the  trustee  to  that  payment  of 
the  Interest  he  ought  to  have  received,  and  this  though  the  amount  of 
the  fund  be  small  and  somewhat  difficult  of  investment.  McCausland's 
Appeal,  88  Pa.  St.  466 ;  Barney  v.  Saunders,  16  How.  535.  In  the  latter 
case  the  court  said :  "  Where  a  trust  to  invest  has  been  grossly  or  will- 
fully neglected  where  the  funds  have  been  used  by  the  trustees  in  their 
own  business,  or  profits  made  by  which  they  give  no  account,  interest  is 
compounded  as  a  punishment  or  as  a  measure  of  damages  for  undis- 
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y.  Where  the  object  of  the  breach  Was  to  further  his 
own  personal  advantage  (d),  he  will  be  estopped  from 
denying  that  he  actually  received  interest,  and  will  be  liable 
to  pay  simple  interest  at  4  or  5  per  cent.,  according  to  the 
circumstances ;  and  where  he  has  employed  the  trust  prop- 
erty in  trade  or  speculation,  he  will  be  liable  at  the  option 
of  the  beneficiaries,  either  to  pay  compound  interest  at  5 
per  cent.,  with  yearly,  or  even  half  yearly,  rests,  if  he  may 
reasonably  be  presumed  to  have  made  that  amount,  or  to 
account  for  all  the  profits  made  by  him  (e).1 

(d)  See  and  consider  Judgments,  AU.-Gm.  t.  Alford,  supra. 

(e)  See  Jon**  v.  Foxall,  supra;  Vyw  v.  Sorter,  supra;  Burdick  ▼.  Garrard*  supra* 

closed  profits  or  in  place  of  them.  For  mere  neglect  to  invest,  simple 
Interest  only  Is  generally  imposed.  Six  months9  rests  have  been  made 
only  where  the  amounts  received  were  large  and  snch  as  could  easUy 
and  at  all  times  be  invested.'9  A  failure  to  obey  an  order  of  court  direct- 
ing an  Investment  would  seem  to  be  more  than  a  case  of  mere  neglect, 
and  accordingly  the  court  in  Latimer  v.  Hanson,  1  Bland,  51,  charged  a 
trustee  with  compound  interest  from  the  date  of  the  order.  Where  a 
trustee  allowed  funds  to  remain  in  a  bank  drawing  but  8  or 
4  per  cent  he  was  surcharged  one  per  cent.  Whitecar9s  Estate,  147 
Pa.  St.  868;  28  Atl.  Rep.  575.  Where  a  trustee  to  invest  and 
pay  over  interest  buys  lands  and  pays  over  the  rents  and 
profits,  the  trustee  is  liable  for  any  difference  between  the  rents  and 
profits  and  legal  interest,  for  this  represents  interest  he  ought 
to  have  received  had  he  obeyed  the  settlement.  Williams  v.  Williams, 
85  N.  J.  Eq.  100.  A  refusal  to  pay  over  funds  when  they  ought  to  be 
paid  over  will  subject  the  trustee  as  a  matter  of  course  to  the  payment 
of  interest.  Although  It  cannot  be  said  that  the  trustee  ought  to  have 
received  interest,  yet  Interest  in  such  a  case  as  an  ordinary  conversion 
is  the  logical  measure  of  actual  damage.  [Jefferson  City  Savings  Bank  v. 
Morrison,  48  Mo.  478;  Trust  Co.'s  Appeal,  161  Pa.  St.  457;  29  Atl.  Rep. 
57.  The  principle  stated  in  Barney  v.  Sanders,  supra,  limiting  the 
liability  to  compound  interest  to  gross  negligence  or  culpability  as  dis- 
tinguished from  mere  neglect  was  further  extended  in  Re  Nesmith's 
estate  where  a  trustee  deposited  funds  in  the  name  of  a  firm  of  which 
he  land  the  settlor  had  been  members,  but  with  no  intention  to  use  the 
money  for  his  benefit  or  that  of  the  firm.  In  view  of  the  honesty  of  the 
trustee's  intentions  and  tacit  acquiescence  on  the  part  of  the  beneficiaries, 
the  trustee  was  not  charged  with  full  legal  interest. 

1  Measure  of  trustee's  responsibility —  Using  fluids  in  business. — 
When  a  trustee  speculates  with  trust  funds  or  uses  them  on  his  own 
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(2)  Where  the  trustee  improperly  advances  trust  money 
on  a  mortgage   security  which  would   at  the  time  of  the 


business  the  beneficiary  may  elect  to  take  the  profits  which  the  trustee 
may  have  made.  Deegan  o.  Capner,  44  N.  J.  Eq.  839;  15  Atl.  Rep.  819; 
People  v.  Merchant's  Bank,  85  Hun,  97;  Pomeroy  0.  Benton,  77  Mo.  64. 
But  see  contra  Steen  v.  Hendy,  10  Pac  Rep.  1021.  In  all  such  cases  the 
cestui  que  trust  may  elect  to  receive  the  profits  thus  unlawfully  made, 
or  else  he  may  simply  require  the  corpus  of  the  fund  with  interest.  But 
the  election  must  be  an  entirety;  that  is  to  say  he  cannot  unless  under 
special  circumstances  divide  his  election  into  periods  of  time,  and  as  to 
a  certain  period  of  time  ask  for  the  profits  and  as  to  another  period 
require  interest.  Malone  v.  Kelley,  54  Ala.  582.  In  that  case  the 
court  quoted  with  approval  the  language  of  the  court  in  Hethcote  t>. 
Hulme,  1  Jac.  &  Wal.  122:  "  What  is  the  principle  of  this  option?  It  i» 
that  the  party  elects  whether  he  will  ratify  the  employment  of  his 
capital ;  whether  he  will  say  that  it  was  properly  applied  to  trade.  If 
so  he  may  take  the  profit,  but  he  must  also  be  subject  to  loss.'9 

Where  the  cestui  que  trust  elects  to  take  the  fund  with  interest  the  rate 
of  interest  aUowed  against  the  trustee  will  vary  with  circumstances, 
though  the  presumption  of  in  odium  spoliatoris  will  be  strongly  Indulged  in. 
In  Morgan  v.  Morgan,  4  Den.  853,  the  trustee  was  charged  the  highest 
legal  interest;  though  this  was  a  case  where  the  lUegal  use  did  not,  by 
reason  of  certain  security  taken,  actually  endanger  the  trust  funds. 
See  also  Clemens  v.  Caldwell,  7  P.  Mon.  171.  In  Norrls'  Appeal,  71  Pa. 
St.  106,  the  court  laid  down  the  rule  that  simple  interest  only  would  be 
charged  where  the  trustee  was  merely  negligent  or  careless,  and  it  is 
only  in  cases  of  gross  misconduct,  never  for  a  mere  neglect  of  duty,  that 
a  trustee  will  be  held  to  interest  with  periodical  rests,  or  compounded. 
But  a  use  of  the  trust  funds  by  the  trustee  generally  calls  for  profits  or 
compound  interest  at  the  election  of  the  cestui  que  trust,  McKnight  0. 
Walsh,  23  N.  J .  Eq.  186.  But  a  mere  neglect  to  withdraw  funds  originally 
lawfully  Invested  in  the  trustee's  business  by  the  settlor  or  by  other* 
for  the  benefit  of  the  cestui  que  trust,  will  not  call  for  the  application  of 
this  rule.  A  trustee  who  sells  land  taking  without  authority  payment  in 
stock  is  liable  for  the  value  of  the  land  with  interest  at  six  per  cent  with 
annual  rests.  Admr.  t>.  Brimmer,  74  N.  Y.  589.  In  Page  o.  Holman,  82 
Ey.  578,  a  trustee  using  funds  in  his  own  business  was  charged  with 
legal  interest  with  biennial  rests.  In  that  case  the  court  declared  it  aa 
the  rule  in  that  State  that  interest  might  be  compounded  against  a  trus- 
tee even  in  the  absence  of  fraud  or  intended  misconduct,  citing  Clark  v. 
Anderson,  10  Bush,  99;  Manfer  9.  Dulaney,  5  Dena,  590;  Greening  v. 
Fox,  12  B.  M.  187;  Clemens  v.  Caldwell,  7  B.  M.  171.  But  it  is  conceived 
that  the  distinction  between  the  case  of  a  negligent  trustee  as  distin- 
guished from  a  trustee  putting  the  trust  funds  to  his  own  use  is  gener- 
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investment  be  a  proper  investment  in  all  respects  for  a 
smaller  sum  than  is  actually  advanced  thereon,  the  security 
is  deemed  an  authorized  investment  for  the  smaller  sum, 
and  the  trustee  is  only  liable  to  make  good  the  sum  ad- 
vanced in  exoess  thereof  with  interest  (/). 

Illustrations. 

1.  Lou  caused  by  disobeying  the  directions  of  the  settlement. — 
Tor  a  good  example  of  the  measure  of  the  trustee's  liability  for  disre- 
garding the  express  directions  of  the  settlement,  the  reader  is. referred 
to  illustration  5,  on  p.  228,  supra.  Another  (which  seldom  occurs  now) 
happens  where  trustees  are  expressly  directed  to  invest  in  particular 
securities  (ex.  gr.f  British  Government  funds),  and,  instead  of  doing  so, 
retain  the  money  in  their  hands.  In  such  cases  the  beneficiaries  may 
elect  either  to  claim  the  money  itself,  or  the  amount  of  government  stock 
which  the  trustees  might  have  purchased  therewith  at  the  date  when 
they  ought  to  have  made  the  investment  (?)•  However,  where  trustees 
have  a  choice  of  investments,  it  is  obvious  that  the  same  rule  cannot 
apply,  because  it  would  be  impossible  to  say  which  of  them  they  would 
have  chosen  if  they  had  exercised  their  discretion.  In  such  cases, 
therefore,  the  beneficiaries  are  only  entitled  to  the  money  with  interest 
at  4  per  cent  (A). 

2.  Not  liable  for  increased  value  caused  by  act  of  third  party  after 
breach.— The  trustee  of  gas  shares,  alio  wed  the  husband  of  one  of  the 
beneficiaries  to  get  them  Into  his  hands.  The  husband  surrendered 
them  to  the  company,  accepting  allotments  of  new  shares  in  their  stea<), 
on  which  new  shares  he  paid  calls,  and  finally  became  bankrupt.  On ' 
these  facts,  it  was  held  that  the  trustee  was  only  liable  for  the  value  of 

(/)  Trustee  Act,  1898,  s.  9.  This  flection  applies  to  investments  made  as  well 
before  as  after  the  commencement  of  the  act,  except  where  an  action  or  other 
proceeding  was  pending  with  reference  thereto,  on  the  24th  day  of  Dooember, 
1888.  Prior  to  the  latter  date  the  trustee  had  to  take  oyer  the  mortgage  and  to  pay 
the  actual  money  invested. 

(g)  Shepherd  v.  Mouls,  4  Ha.  500, 604. 

(a)  Robinson  v.  Jtobinson,  1  D.,  M.A  G.  298;  Marth  y.  Hunter,  6  Mad.  296. 

ally  recognized  In  the  application  of  the  rule  which  charges  simple 
interest  in  one  case  and  compound  interest  in  the  other.  This  distinc- 
tion is  clearly  set  forth  in  the  leading  case  of  Schieffelln  v.  Stewart,  1 
Johns  Ch.  620,  decided  by  Chancellor  Kent.  See  for  further  illustration 
of  the  application  of  the  rule  charging  compound  interest  against  trus- 
tees, Page  «.  Holman,  82  Ey.  573;  Thompson's  Estate  (Cal.),  35.  Pac. 
Rep.  991. 

29 
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the  shares,  less  the  calls  paid  by  the  husband,  that  being  the  true 
measure  of  the  loss  to  the  trust  (0 . 

8.  Oases  where  there  must  alwayB  have  been  a  loss. —  So,  where  there 
must  always  have  been  a  loss  on  the  realization  of  trust  property,  apart 
from  any  breach  of  trust,  then  if  a  breach  of  trust  further  depreciates 
It,  the  measure  of  the  trustee's  responsibility  is  confined  to  the  further 
depreciation,  and  be  is  not  responsible  for  the  difference  between  the 
nominal  value  and  the  actual  amount  realized  (ft). 

4.  Loss  of  interest  caused  by  unreasonable  delay  in  investing.—  A 
trustee  who  is  guilty  of  unreasonable  delay  in  investing  trust  funds  will 
be  answerable  to  the  beneficiaries  for  simple  interest  at  4  percent,  during 
the  continuance  of  such  delay  (1) ;  for  if  he  had  done  his  duty,  Interest 
would  In  fact  have  been  received. 

5.  Breach  of  trust  to  accumulate. —  On  the  same  ground,  where  an 
executrix  allowed  trust  money  to  remain  uninvested  in  her  solicitor's 
hands  for  nine  years  during  the  infancy  of  the  beneficiary,  she  was 
charged  with  compound  interest  at  the  rate  of  8  per  cent,  per  annum, 
with  half-yearly  rests,  as  it  was  her  duty  to  have  accumulated  the  in- 
come, by  investing  it  from  time  to  time  In  consols  (m). 

6.  Improper  calling  in  of  good  security. —  A  trustee  who,  without 
proper  authority,  calls  in  trust  property  invested  on  mortgage  at  5  per 
cent.,  would  be  liable  for  that  rate  of  Interest;  for  although  he  may  not 
actually  have  received  that  rate,  he  ought  to  have  done  so  (n). 

7.  m^ng  trust  funds  with  trustee's  own  moneys.  —  A  trustee 
retained  trust  funds  uninvested  for  several  years,  and  mixed  them  with 
his  own  private  moneys,  but  did  not  trade  or  speculate  with  them,  or  get 
any  personal  benefit  from  them.  Lord  Cranworth  in  delivering  judg- 
ment, said: —  "Generally  speaking,  every  executor  and  trustee  who 
holds  money  in  his  hands  is  bound  to  have  that  money  forthcoming;  he 
Is,  therefore,  chargeable  with  interest,  and  Is  almost  always  to  be 
charged  with  interest  at  4  per  cent.  It  is  presumed  that  he  must  have 
made  Interest,  and  4  per  cent,  is  that  rate  of  interest  which  this  court 
has  usually  treated  it  as  right  to  charge."  His  lordship  then  commented 
on  the  misconduct  attributed  to  the  trustee,  and  proceeded  as  follows :  — 
It  is  not  misconduct  that  has  benefited  him,  unless  indeed  it  can  be  taken 
as  evidence  that  he  kept  the  money  fraudulently  In  his  hands,  meaning  to 
appropriate  it.  In  such  a  case,  I  think  the  court  would  be  justified  in 
dealing,  in  point  of  interest,  very  hardly  with  an  executor,  because  it 

(I)  Briffgs  v.  Maesey,  80  W.  R.  825;  and  see  also  Re  SiOkee,  Powell  v.  Butbee,  W. 
N.  188S,  p.  111. 

(k)  Lord  Cfatmbcrough  7.  Watoombe  Terra  Cotta  Co,,  54  L.  J.,  Oh.  991. 

(I)  Stafford  ▼.  Fiddon,  supra.  Bat  qtuere  whether  in  these  days  the  rate  ought 
to  be  as  high  as  4  per  cent. 

(m)  QUroy  v.  Stephen,  80  W.  R,  755  (Fry.  J.) ;  and  see  also  Be  Emmet,  Emmet  v. 
Emmet,  17  0.  D.  142. 

(n)  See  Judgment  in  Jones  v.  Foxatt,  supra;  and  see  principles  stated  in  Re 
Maeetngberd,  Clark  v.  Treiawney,  supra,  p.  228. 
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might  fairly  infer  that  he  used  the  money  in  speculation,  by  which  he  either 
did  make  6  per  cent,9  or  ought  to  be  estopped  from  saying  that  he  did  not. 
The  court  would  not  Inquire  what  had  been  the  actual  proceeds,  but  in 
application  of  the  principle  in  odium  spoliatorU  omnia  prcesumuntur, 
would  assume  that  he  did  make  the  higher  rate,  that  is,  if  that  were  a 
reasonable  presumption"  (o). 

8.  Solicitor-trustee  using  trust  funds  In  his  business. —  In  Burdick 
v.  Qarrard  (p),  a  solicitor,  as  the  agent  of  the  plaintiff,  held  a  power  of 
attorney  from  him,  nnder  the  authority  of  which  he  received  divers  sums 
of  money,  and  paid  them  into  the  bank  to  the  credit  of  his  (the  solici- 
tor's) firm.  On  a  bill  being  filed  by  the  client  for  an  account,  the  Vlce- 
Ohancellor  made  a  decree  for  payment  of  the  principal  with  compound 
interest.  The  Court  of  Appeal,  however,  reversed  this  decision,  Lord 
Hatherley  saying:  "The  Vice-Chancellor  has  directed  Interest  to  be 
charged  at  the  rate  of  5  per  cent.,  which  appears  to  me  to  be  perfectly 
right,  and  for  this  reason,  that  the  money  was  retained  in  the  defend- 
ants9 own  hands,  and  was  made  use  of  by  them.  That  being  so,  the 
court  presumes  the  rate  of  interest  made  upon  money  to  be  the  ordinary 
rate  of  Interest,  viz.,  5  per  cent.  I  cannot,  however,  think  the  decree 
correct  in  directing  half-yearly  rests,  because  the  principle  laid  down  in 
the  case  of  The  Attorney-General  v.  Alford  appears  to  be  the  sound  prin- 
ciple, namely,  that  the  court  does  not  proceed  against  an  accounting 
party  by  way  of  punishing  him  for  making  use  of  the  plaintiff's  money, 
by  directing  rests,  or  payment  of  compound  Interest,  but  proceeds  upon 
this  principle,  that  either  he  has  made,  or  has  put  himself  into  such  a 
position  that  he  is  presumed  to  have  made,  5  per  cent.,  or  compound 
interest,  as  the  case  may  be."  His  Lordship  then  pointed  out  that  no 
doubt  where  a  trustee  employs  money  in  ordinary  trade,  he  will  be  made 
liable  for  compound  interest,  because  trade  capital  Is  presumed  to  yield 
it;  but  that  that  reason  had  no  application  to  capital  employed  in  a 
solicitor's  business,  upon  which  a  solicitor  is  frequently  receiving  no 
interest  at  all.  It  may  be  also  questioned  whether,  in  these  days,  the 
court  would  presume  the  rate  of  interest  made  upon  money  to  be  5  per 
cent;  for  certainly  it  is  no  longer  correct  to  say  that  5  per  cent.,  or  even 
4  per  cent.,  Is  the  ordinary  rate  of  interest. 

9.  Partner  trustee  allowing  trust  fund  to  remain  in  business.— In 
order  to  charge  a  trustee  with  compound  interest,  or  with  actual  profits 
for  employing  the  trust  funds  in  trade,  there  must  be  an  active  calling 
in  of  the  trust  moneys  for  the  purpose  of  embarking  them  in  the  trade 
or  speculation;  a  mere  neglect  to  withdraw  funds  already  embarked  by 
the  settlor  in  the  trustee's  trade,  is  not  sufficient.    In  Vyse  v.  Foster  {a) 

(©)  AU.-Oen.  v.  Alford,  supra;  and  see  Jones  v.  Seoul*,  49  L.  T.  91;  and  see  Be 
Emmet,  Emmet  v.  Emmet,  17  0.  D.  142. 

(p)  5  Oh.  App.  288.  See  also  Hale  ▼.  Sheldrake,  09  L.  T.  293,  where  a  husband  of 
the  tenant  for  life  was  ordered  to  replace  a  trust  fond,  but  without  Interest,  as  the 
wife  had  allowed  him  to  receive  the  income. 

(9)  8  Oh.  App.  809,  afflrmed  7  H.  L.  818. 
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the  facts  were  as  follows :  —  A  testator  was  partner  in  a  well-established 
and  prosperous  business,  one  of  the  terms  of  the  partnership  being  that, 
on  the  death  of  any  partner,  his  share  was  to  be  taken  by  the  surviving 
partners  at  a  certain  price,  which  was  to  be  paid  by  Instalments  extend- 
ing over  two  years,  with  interest  at  5  per  cent,  per  annum  from  his 
death.  The  testator  appointed  three  executors,  one  of  whom  was  one  of 
the  partner*  in  his  business,  and  another  some  years  after  his  death  be* 
came  a  partner;  the  third  never  was  concerned  in  the  business.  The 
value  of  the  testator's  share  was  ascertained,  but  not  paid,  the  amount 
being  allowed  for  some  years  to  remain  in  the  hands  of  the  firm,  who 
treated  it  in  their  books  as  a  debt,  and  allowed  interest  on  it  at  5  per 
cent,  per  annum,  with  yearly  rests.  One  of  the  testator's  residuary 
legatees  claimed,  but  unsuccessfully,  to  be  entitled  to  a  share  In  the 
profits  of  the  business  arising  from  the  use  of  the  testator's  capital. 
Lord  Justice  James  said :  "  Is  the  mere  fact  of  the  union  of  the  three 
characters  —  debtor,  executor,  and  trader  —  in  tbe  same  person,  suffi- 
cient to  entitle  the  estate  to  an  investigation  into  the  trader's  own 
business,  oecause  there  has  been  some  delay,  or  great  delay  in  paying 
off  the  debt?  We  have  found  no  case  in  which  this  has  been  laid  down,, 
even  in  the  case  of  a  sole  executor,  sole  debtor  or  sole  trader.  In  no 
case,  so  far  as  we  are  aware,  has  it  ever  been  held,  that  where  there  has 
been  no  active  breach  of  trust  in  the  getting  in  or  selling  out  trust  as- 
sets, but  where  there  has  been  a  mere  balance  on  the  account  of  receipts  — 
legitimate  receipts  —  and  payments,  the  omission  to  invest  the  balance 
has  made  the  executor  liable  to  account  for  the  profits  of  his  own  trade." 
10.  Liability  for  loss  caused  by  insufficient  mortgage  security. — 
Prior  to  the  Trustee  Act,  1888,  where  a  trustee  invested  the  trust  fund 
on  mortgage,  and  advanced  more  than  two-thirds  of  the  value,  that 
prima  facie  constituted  the  entire  investment  a  breach  of  trust.  It  was  not 
an  investment  which  the  trustee  ought  to  have  made  at  all,  and  conse- 
quently having,  by  making  it,  committed  a  breach  of  trust,  the  whole 
item — the  entire  sum  so  invested  — was  disallowed  him  in  his  accounts, 
and  the  mortgage  was  either  realized  and  he  was  charged  with  the  defici- 
ency, or  he  was  directed  to  replace  the  entire  sum,  and  upon  doing  so 
the  mortgage  became  his  absolutely  (r).  Consequently,  although  a 
trustee  might  only  have  erred  in  advancing,  say  one -eighth  more  than 
two-thirds  of  the  value,  he  thereby  became  liable  to  repay  to  the  estate 
the  whole  of  tbe  amount  invested,  recouping  himself  so  far  as  possible 
out  of  the  mortgage.  This  Is,  however,  no  longer  so,  the  9th  section  of 
the  Trustee  Act,  1893,  (re-enacting  the  5th  section  of  tbe  Act  of  1888) 
having  enacted,  that  where  a  trustee  has  advanced  too  much  on  a  mort- 
gage security  "  which  would  at  the  time  of  the  investment  be  a  proper 
investment  in  all  respects  for  a  smaller  sum,"  he  will  only  be  liable  for 


(r)  Fry  v.  Tapson,  38  O.  D.  282;  Re  Whittley,  WhiUUy  v.  Learoyd,  88  O.  D.,  at 
p.  354. 
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the  excess  over  that  smaller  sum,  although  that  may  not  represent  the 
loss  to  the  estate.  A  trustee  is  not,  however,  protected  by  this  enact- 
ment unless  the  investment  was  a  proper  one  In  all  other  respects  than 
value  (0) ;  and,  consequently,  in  cases  where  he  ought  not  to  have  in- 
vested on  the  security  of  such  property  at  all  (ex.  gr.  where  he  has 
invested  on  mortgage  of  leaseholds,  or  of  trade  property,  or  wasting 
property,  such  as  mines  or  brickfields  or  the  like),  a  trustee  will  still  be 
liable  for  the  entire  sum  Invested.  And  where  in  such  a  case  the  trustee 
in  fault  retires,  the  new  trustees  may  realize  the  security  without  notice 
to  him,  and  charge  him  with  the  entire  deficiency  sj). 


Article  71. 

The  Liability,  Joint  and  Several. 

The  Liability,  Joint  and  Several. —  Each  trustee  is  in 
general  liable  for  the  whole  loss  when  caused  by  the  joint 
default  of  all  the  trustees ,  even  although  all  may  not  have 
been  equally  blame- worthy  (u) ;  and  a  decree  against  all 
may  be  enforced  against  one  or  more  only  (x)1. 

Illustration. 

1.  All  parties  to  breach  are  equally  liable.  —  All  parties  to  a 
breach  of  trust  are  equally  liable,  and  there  Is  between  them  no  primary 

(«)  Re  Walker,  Walker  v.  Walker,  59  L.  J.  Oh.  886. 

(0  Re  Salmon,  Priest  v.  Uppleby,  42  0.  D.  861. 

(u)  Wilson  v.  Moore,  1  M.  A  K.  126;  Lyse  v.  Kingdom,  1  Coll.  ISA ;  Ex  parte  Norris, 
4  Ch.  App.  280.  This  applies  not  only  to  express  trustees,  but  to  all  persons  who 
meddle  with  jthe  trust  property  with  notice  of  the  trust.  8ee  Cowper  v.  Stoneham, 
68  L.  T.  18. 

(x)  Att.Gen.  y.  Wilson,  Cr.  &  Ph.  28;  Fletcher  v.  Green,  83  B.  426. 

1  The  liability,  joint  and  several. —  Cunningham*.  Pell,  5  Paige,  607; 
Ringgold  o.  Ringgold,  1  Har.  &  G.  11 ;  Maccubbin  v.  Cromwell,  7  Gill  & 
J.  157;  Spencer  v.  Paige,  11  Paige  299;  State  v.  Guilford,  15  Ohio,  598; 
Deaderickv.  Cantrell,  10  Yerg.  268;  Thomas  t>.  Scruggs,  Id.  400;  Gra- 
ham v.  Austin,  2  Gratt.  278;  Heath  v.  Erie  R.  Co.  8  Blatchf.  847;  Will- 
iams o.  Thorn,  81  N.  Y.  881 ;  Hannah  v.  Hammond,  28  Abb.  N.  C.  811 ;  19 
N.  Y.  Supp.  888.  The  rule  does  not  interfere  with  a  declaration  by  the 
court  of  primary  and  secondary  liability  as  between  the  trustees  them- 
selves.   McCartln  v.  Traphagen,  48  N.  J.  Eq.  828;  11  Atl.  Rep.  156. 
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liability  (y) ;  and  this  liability  is  not  confined  to  the  express  trustees,, 
but  extends  to  all  who  are  actually  privy  to  the  breach  of  trust.  Thus, 
where  trustees  delegated  their  trusteeship  to  their  solicitors,  who 
received  the  moneys,  and  did  not  invest  them,  but  made  use  of  them  In 
their  business,  it  was  held  that  both  the  trustees  and  the  solicitors  were 
equally  liable,  and  that  judgment  might  be  levied  by  the  beneficiaries 
against  the  solicitors  only  (*).  This  principle  does  not,  however,  apply 
to  professional  payments  made  by  trustees  to  a  solicitor  or  other  agent 
who  knows  that  the  money  is  trust  money,  unless  facts  are  brought 
\  home  to  him  which  show  that,  to  his  knowledge,  the  money  was  being 
applied  in  a  manner  inconsistent  with  the  trust;  or,  in  other  words, 
that  the  solicitor  or  other  agent  was  party  either  to  a  fraud,  or  to  a 
breach  of  trust  on  the  part  of  the  trustees.  As  Mr.  Justice  Stirling  put 
it  in  a  recent  case:  "To  make  an  agent  liable  to  return  costs,  he  must 
be  fixed  with  notice  that,  at  the  time  when  he  accepted  payment,  the 
trustee  had  been  guilty  of  a  breach  of  trust  such  as  would  preclude  him 
altogether  from  resorting  to  the  trust  estate  for  payment  of  costs,  so 
that  in  fact  the  application  of  the  trust  estate  in  payment  of  costs  would 
be  a  breach  of  trust "  (a). 


Article  72. 

No  Set-op  allowed  of  Gain  on  one  Breach  against  Loss 

on  another. 

No  Set-off  allowed  of  Gain  on  one  Breach  against 
Lioss  on  another. —  A  trustee  is  only  liable  for  the  actual 
loss  in  each  distinct  and  complete  transaction  which 
amounts  to  a  breach  of  trust,  and  not  for  the  loss  in  each 
particular  item  of  it  (6)  ;  but  a  loss  in  one  transaction  or 
fund  is  not  compensated  by  a  gain  in  another  and  distinct 
one  (c). 


(y)  Per  M.  R.,  In  WUeonx.  Moore,  1  M.  A  K.  126. 

(a)  Cowper  v.  Stonekam,  68  L.  T.  18;  and  Bee  also  Blyih  v.  FladgaU,  (1891)  1  Oh. 
887,  and  art.  81,  Infra,  where  the  liability  of  third  parties  is  more  fully  discussed. 

(a)  Re  Blundell,  Blundtllv.  Blundell,  40  O.  D.  870. 

(6)  Vyee  v.  Foster,  8  Oh.  App.  836,  affirmed  7H.L.  818. 

(o)  Wile*  v.  Greeham,  2  Drew.  268;  Dime*  v.  Scott,  4  Rasa,  195;  Ex  parte  LewUr 
1G1.6J.  69. 
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Illustrations. 

1.  Where  breach  of  trust  causes  benefit  to  the  estate,  not  liable 
for  outlay. —  In  Vyse  v.  Foster  (6),  a  testator  devised  his  real  and  per- 
sonal estates  upon  common  trusts  for  sale,  making  them  a  wtfzed 
fund.  His  trustees  were  advised  that  a  few  acres  of  freehold  land 
which  belonged  to  him  might  be  advantageously  sold  In  lots  for 
building  purposes,  and  that  to  develop  their  value,  It  was  de- 
sirable to  build  a  villa  upon  part  of  them.  They  accordingly 
built  one  at  a  cost  of  1,6002.  out  of  the  testator's  personal  es- 
tate. The  evidence  showed  that  the  outlay  had  benefited  the  estate, 
but  Vice-chancellor  Bacon  disallowed  the  1,6001.  to  the  trustees 
in  passing  their  accounts.  The  Court  of  Appeal  (and  subsequently  the 
House  of  Lords),  however,  reversed  this,  the  Lord  Justice  James  saying : 
"  As  the  real  and  personal  estate  constituted  one  fund,  we  think  It  neither 
reasonable  nor  just  to  fix  the  trustees  with  a  sum,  part  of  the  estate, 
bona  fide  laid  out  on  other  part  of  the  estate,  in  the  exercise  of  their 
judgment  as  the  best  means  of  Increasing  the  value  of  the  whole.'9 

2.  Loss  on  one  transaction  cannot  be  set-off  against  sain  on 
another. —  In  Wiles  v.  Qresham  (d),  on  the  other  hand,  by  the  negligence 
of  the  trustees  of  a  marriage  settlement,  a  bond  debt  for  2,0001.  due 
from  the  husband  was  not  got  in,  and  was  totally  lost.  Certain  other  of 
the  trust  funds  were  without  proper  authority  Invested  in  the  purchase 
of  land  upon  the  trusts  of  the  settlement.  The  husband,  out  of  his  own 
money,  greatly  added  to  the  value  of  this  land;  and  upon  a  claim  being 
made  against  the  trustees  for  the  2.000J.  they  endeavoured  to  set-off 
against  that  loss  the  gain  which  had  accrued  to  the  trust  by  the  increased 
value  of  the  land,  but  their  contention  was  disallowed,  the  two  transac- 
tions being  separate  and  distinct. 

8.  Again,  trustees  had  kept  invested  on  unauthorised  security  a  sum 
of  money  which  they  ought  to  have  invested  in  consols,  and  which  was 
in  consequence  depreciated.  Eventually  part  of  the  money  was  invested 
in  consols,  at  a  far  lower  rate  than  it  would  have  been  If  invested  accord- 
ing to  the  directions  In  the  will.  The  trustees  claimed  to  set-off  the  gain 
against  the  loss,  but  were  not  allowed  to  do  so;  because  "  at  whatever 
period  the  unauthorized  security  was  realized,  the  estate  was  entitled  to 
the  whole  of  the  consols  that  were  then  bought,  and  if  it  was  sold  at  a 
later  period  than  it  ought  to  have  been,  the  executor  was  not  entitled  to 
any  accidental  advantage  thence  accruing  (e) .  This  case  is  at  first  sight 
difficult  to  be  distinguished  from  Vyse  v.  Foster,  but  it  will  be  perceived 
that  the  loss  and  gain  resulted  from  two  distinct  transactions.  The  loss 
resulted  from  a  breach  of  trust  in  not  realising  the  securities;  the  gain 


(4)  Supra. 

(•)  IHme$  v.  8cott,  I  Bum.  19ft. 
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arose  from  a  particular  kind  of  stock  being  at  a  lower  market  value  than 
usual  at  the  date  which  the  trustees  bought  it. 

4.  Where,  however,  trustees  committed  a  breach  of  trust  in  lending 
trust  moneys  on  mortgage,  and  upon  a  suit  by  them  the  mortgaged  prop- 
erty was  sold9  and  the  money  paid  into  court  and  invested  in  consols 
pending  the  suit,  and  the  consols  rose  in  value,  the  trustees  were  allowed 
to  set-off  the  gain  in  the  value  of  the  consols  against  the  loss  under  the 
mortgage,  for  the  gain  and  loss  arose  out  of  one  transaction  (/)•  It  Is, 
however,  very  difficult  to  reconcile  this  case  with  the  last  one,  but  it 
seems  to  be  reasonable,  and  in  accordance  with  common  sense. 


Article  73. 

Property  acquired  either  wholly  or  partly  out  of  Trust 
Property  becomes  liable  to  the  Trust. 

Property  acquired  either  wholly  or  partly  oat  of  Trust 
Property  becomes  liable  to  the  Trust*  —  (1)  If  a  trustee 
has,  in  breach  of  trust,  converted  trust  property  into  some 
other  form,  or  has  invested  it  in  some  unauthorized  shape, 
the  property  into  which  the  trust  property  has  been  so  con- 
verted, or  the  investments  in  which  it  has  been  so  invested, 
become  subject  to  the  trust.  If  all  the  beneficiaries  are 
sui  juris,  they  can  collectively  elect  to  adopt  the  breach, 
and  take  the  property  as  it  then  stands ;  but  if  one  of  them 
objects  to  do  so,  he  may  require  it  to  be  reconverted,  and 
in  that  case  any  gain  accrues  to  the  trust  estate,  and  any 
loss  falls  on  the  trustee  (g). 

(2)  If  a  trustee  has  mixed  trust  moneys  with  his  own, 
or  has,  partly  with  his  own  and  partly  with  trust  moneys, 
purchased  other  property  or  investments,  then  the  bene- 
ficiaries cannot  elect  to  take  the  whole  of  the  mixed  fund 


(/)  Fletcher  v.  Green,  88  B.  426. 

(g)  See  per  Pearson,  J.,  Patten  v.  Guardian*  of  Edmonton,  81  W.  B.  785;  Re 
BaUett,  KnatchbuU  v.  HaUett,  13  O.  D.  696;  Taylor  v.  Plumer,  8  M.  A  8.  662;  Frith  v. 
Cartland,  2  H.  A  M.  417;  Hopper  v.  Conyers,  2  Eq.  649;  Lane  v.  Dighton,  Amb.  409; 
Scales  y .  Baker,  28  B.  91 ;  Cook  v.  Addison,  7  Eq.  466 ;  Ernest  y.  CrayedtU,  2  D.t  F.  6  J. 
175;  Ex  parte  Barker.  28  W.  R.  522. 
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or  the  entire  property  or  investments  so  purchased;  but  if 
the  mixed  fund,  or  the  property  or  investments  so  pur- 
chased, can  be  traced  (into  whatever  form  they  may  have 
been  converted),  the  beneficiaries  will  be  entitled  to  a  first 
charge  thereon  (h).1 

(ft)  Re  HaOett,  KnatchbtUl  y.  ffattett,  13  0. D.  696 ;  Lupton  v.  White,  15  V.  481 ;  Pen 
meU  v.  Deffell,  4  D.,  M.  &  G.,  872;  and  see  also,  Be  Pumpkrey,  Worcester  §c.  Banking 
Co.  v.  Blick,  23  O.  D.  256,  cited  supra,  p.  481. 

1  Property  acquired  with  trust  property. —  In  this  article  the  right 
to  follow  trust  property  Is  considered  apart  from  the  rights  of  in- 
nocent third  parties  who  are  purchasers  for  value  without  notice. 
Looking,  therefore,  to  the  single  question,  it  is  clear  that  as  long 
as  the  trust  fund  can  be  distinctly  traced  it  will  be  subject  to  the 
trust  no  matter  Into  whose  hands  it  may  come  or  how  many  sub- 
stitutions or  changes  of  form  it  may  have  been  subjected  to.  And  the 
beneficiary  may  either  elect  to  subject  the  property  in  its  substituted 
form  to  the  trust  or  hold  the  trustee  to  a  personal  liability.  Cook  v. 
Tnllls,  18  Wall.  882;  Moses  v.  Mnrgatroyd,  1  Johns.  Ch.  119;  Hurray  v. 
Lylburn,  2  Johns.  Ch.  441  ;lLathrop  v.  Bampton,  81  Cal.  17 ;  Third  Nat.  Bank 
v.  Sweetwater  Oas  Co.,  86  Minn.  75;  Allen  v.  Russell,  78  Ky.  112;  Spicer's 
Creditors  v.  8picer,  21  Ga.  200;  Roberts  v.  Mansfield,  88  Qa.  462;  Haw- 
thorn o.  Brown,  1  Smed.  462;  St.  Louis  Union  Soc.  9.  Mitchell,  26  Mo. 
App.  206;  McGregor  v.  McLean,  9  Iowa,  65;  Coggswell  v.  Griffith,  28 
Neb.  884;  Goldsmith  v.  Stetson,  80  Ala.  164;  McLaughlin  v.  Fulton,  104 
Fa.  St.  161 ;  Vance  v.  Kirk,  29  W.  Va.  844;  Cheshire  v.  Greer,  2  Ired.  Eq. 
669;  LeBreton  v.  Pierce,  2  Allen,  8;  Wood  v.  Stafford,  60  Miss.  870; 
Blanvelt  t>.  Ackerman,  20  N.  J.  Eq.  141;  Durllng  v.  Hammar,  Id.  220; 
Hamilton  v.  Brown,  8  Sneed,  465;  Treadwell  v.  McEean,  66  Tenn.  201; 
Miller  v.  Blrdsong,  Id.  581.  In  Brazel  v.  Fair  (S.  C.)  2  S.  E.  Rep.  298,  a 
trustee  used  trust  funds  In  building  houses  which  were  destroyed  by 
fire  and  from  the  debris  built  other  houses.  It  was  held  that  the  houses 
thus  rebuilt  were  impressed  with  the  original  trust. 

Where  trust  funds  can  be  traced  In  specie,  or  have  been  directly 
changed  from  one  specific  form  to  another,  the  doctrine  of  following 
trust  funds  presents  comparatively  little  difficulty.  Where,  however, 
the  trustee  has  mingled  trust  money  with  other  moneys,  some  confusion 
has  arisen  in  the  application  of  the  doctrine.  In  this  regard  there  seems 
to  be  three  distinct  theories.  In  its  oldest  and  original  form  the  rule  of 
following  trust  property  was  applied  to  the  case  of  property  which  still 
retained  its  original  form  and  identity.  An  extension  of  this  simple  rule 
was  afforded  when  it  became  necessary  to  trace  the  property  through 
various  mutations  of  form.  There  as  long  as  the  trust  property  could 
be  traced  In  its  various  transmutations  the  trust  was  by  equity  fastened 
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Illustrations. 

1.  Stock  bought  with  trust  money. —  Thus,  where  money  is  handed 
to  a  broker  for  the  purpose  of  purchasing  stock,  and  he  invests  it  in 
unauthorized  stock,  and  absconds,  the  stock  which  he  has  purchased 
will  belong  to  the  principal,  and  not  to  the  broker's  trustee  in  bank- 
ruptcy. For  a  broker  is  a  constructive  trustee  for  his  principal,  and, 
as  was  said  by  Lord  Ellenborough,  "  the  property  of  a  principal,  en- 
trusted by  him  to  his  factor  for  any  special  purpose,  belongs  to  the 
principal,  notwithstanding  any  change  which  that  property  may  have 
undergone  in  form,  so  long  as  such  property  is  capable  of  being  Iden- 
tified and  distinguished  fromttll  other  property  "  (<)• 

2.  Money  produced  by  trust  chattels. —  So,  if  goods  consigned  to  a 
factor,  be  sold  by  him,  and  reduced  into  money,  yet  if  the  money  can  be 
traced — as,  for  instance,  where  it  has  been  kept  separate  and  apart  from 
the  factor's  own  moneys,  or  kept  in  bags,  or  the  like  (&),  or  has  been 
changed  into  bills  or  notes  (J)»  or  into  any  other  form  (m),  or  has  been 
paid  into  the  factor's  account  at  the  bank  (n)  —  the  employer,  and  not 
the  creditors  of  the  factor,  will,  upon  his  bankruptcy,  be  entitled  to  the 
property  into  which  it  has  been  converted.  For  the  creditors  of  a  de- 
faulting trustee  can  have  no  better  right  to  the  trust  property  than  the 
trustee  himself;  and  it  makes  no  difference  in  this  respect  that  the 


(<)  Taylor  v.  Phaner,  supra,  Ex  parte  Cook,  4  0.  D.,  128;  Be  SaUett,  KnatehbuU  y. 
HaUett,  14  0.  D.  606. 

(*)  Tooke  y.  Holttngvoorth,  5  T.  R.  277. 

(I)  Ex  parte  Dumas,  2  V.  sen.  682. 

(*»)  Frith  y.  Cartland,  2  H.  A  M.  417 ;  Birt  v.  Birtf  11  O.  D.  772. 

(n)  Be  HaUett,  KnatchbuU  y.  HaUett,  supra. 


upon  the  property  regardless  of  the  number  or  mere  complexity  of  the 
changes.  Cook  v.  Tullis,  18  Wall.  882;  Kips  v.  Bank,  10  Johns.  68 
But  there  remains  the  class  of  cases  where  the  trust  fund  cannot  be 
traced  into  some  specific  form  or  Investment,  but  where  the  trust  fund 
has  gone  to  Increase  the  entire  sum  of  money  or  property  held  by  the 
t  trustee  personally.  There  is  a  line  of  American  decisions  which  holds 
,  that  although  the  trust  fund  cannot  be  traced  In  its  changed  form  into 
any  particular  asset  of  the  trustee  yet  his  estate  may  be  charged  as  by  a 
Hen  to  the  extent  of  the  trust  property  proved  to  have  gone  into  the 
trustee's  hands,  and  this  in  preference  to  the  trustee's  general  cred- 
itors. See  McLeod  v.  Evans,  66  Wis.  401 ;  Boyer  v.  King,  80  Iowa, 
497;  Stoller  v.  Coates,  88  Mo.  514;  Hockensmith  v.  Hockensmith,  57 
Mo.  App.  1874;  Meyers  t>.  Board  of  Education  (Kan.)  82Pac.  Bep. 
658;  San  Diego  v.  Bank,  52  Fed.  Bep.  59.  But  contra,  see  Cavin  «. 
Gleason,  105  N.  Y.  256;  Bank  v.  Armstrong,  29  Fed.  Bep.  68. 
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trustee  committed  a  breach  of  trust  In  converting  the  property;  for  an 
abuse  of  trust  can  confer  no  right  on  the  person  abusing  it,  nor  on  those 
claiming  through  him  (o). 

8.  Sale  by  trustees  of  property  wrongfully  acquired  out  of  trust 
moneys.—  So,  where  the  trustees  of  a  will  invested  trust  moneys  in  an 
unauthorized  purchase  of  land,  and  afterwards  contracted  to  sell  it  for 
a  largely  increased  price,  it  was  held  that  they  were  acting  properly  in  so 
doing,  and  that  the  concurrence  of  one  beneficiary  was  sufficient  to  make 
a  good  title,  on  the  purchasers  seeing  that  the  purchase -money  was  in- 
vested in  the  names  of  the  trustees  as  trustees  (p).  For,  as  Mr.  Justice 
Pearson  put  it:  "I  see  no  reason  why  the  trustees  should  not  now  do 
what  it  was  all  along  their  duty  to  do,  and  what  the  court  would 
have  ordered  them  to  do.  At  the  same  time,  I  agree  that  it  would 
be  proper  to  take  the  concurrence  of  one  of  the  cestuls  que  trusts, 
because,  if  all  of  them  elected  to  take  their  shares  of  the  land  after  it 
had  been  purchased,  they  would  have  been  entitled  to  do  so;  but  if  one 
of  them  objected  to  take  the  land,  but  required  that  it  should  be  sold, 
then  the  others  could  not  compel  him  to  take  his  share  of  the  land  as 
representing  his  share  of  the  money." 

4.  Trust  property  mixed  with  other  property  so  ae  to  be  un- 
traceable.—  The  case  is  comparatively  simple  where  (as  in  the 
foregoing  illustrations)  the  trustee  has  spent  or  converted  the 
trust  property  and  nothing  but  the  trust  property.  It,  how- 
ever, becomes  more  difficult  when  the  trustee  has  mixed  the  trust 
moneys  with  his  own,  and  either  kept  the  mixed  fund,  or  spent  it  in  the 
purchase  of  other  property.  The  case  then  turns  entirely  upon  the 
question,  whether  the  mixed  fund,  so  formed,  can  be  identified,  or,  if  it 
has  been  spent,  whether  it  can  be  traced  into  the  property  which  has  been 
purchased  with  it.  If  it  has  become  so  mixed  up  with  the  trustee's  pri- 
vate property  as  to  render  It  impossible  to  trace  it  (for  instance,  where 
it  has  been  converted  into  money,  which  has  been  put  in  circulation  (g), 
or  has  otherwise  become  indistinguishable),  then,  as  the  right  of  the 
beneficiary  Is  only  to  have  the  actual  trust  property  or  that  which  stands 
in  its  place,  or  to  have  a  charge  on  it,  and  as  the  actual  property  is  gone 
and  that  which  stands  in  its  place  cannot  be  identified,  the  beneficiary 
can  only  proceed  against  the  trustee  generally  for  the  breach  of  trust, 
or,  if  he  be  bankrupt,  can  only  prove  as  a  creditor  (r). 

5.  Trust  property  mixed  with  other  property  which  can  be 
traced.—  But  where  the  mixed  fund  can  be  traced  (as,  for  instance, 
where  the  trustee  has  paid  in  the  trust  fund  to  his  general  banking 
account  (t)>  the  beneficiaries  will  have  a  charge,  or  lien,  upon  the  whole 


(0)  Taplor  v.  FUmer,  supra, 
(p)  Patten  v.  Ouardiant  of  Edmonton,  81  W.  B,  785. 
(?)  Jlttferv.  Bace,  1  Bar.  467. 
(r)  Sx  patio  DuMot,  1  Ab.  284;  RydU  v.  Soil,  Ok.  ITS;  Scott  v.  Surman,  Wiles* 
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mixed  fund.  In  the  case  of  Be  HalleU,  Knatchbull  v.  Hallett  («)» the 
late  Sir  George  Jessel,  M.  B.,  elaborately  reviewed  all  the  authorities 
to  aching  on  this  question.  His  Lordship  said :  —  "  The  modern  doctrine 
of  equity  as  regards  property  disposed  of  by  persons  In  a  fiduciary  posi- 
tions Is  a  very  clear  and  well  defined  doctrine.  You  can,  If  the  sale  was 
rightful,  take  the  proceeds  of  the  sale,  If  you  can  Identify  them.  If  the 
sale  was  wrongful,  you  can  still  take  the  proceeds  of  the  sale,  In  a  sense 
adopting  the  sale  for  the  purpose  of  taking  the  proceeds,  if  yon  can  iden- 
tify them.  There  is  no  distinction,  therefore,  between  a  rightful  and  a 
wrongful  disposition  of  the  property,  so  far  as  regards  the  right  of  the 
beneficial  owner  to  follow  the  proceeds.  But  it  very  often  happens  that 
you  cannot  identify  the  proceeds.  The  proceeds  may  have  been  Invested, 
together  with  money  belonging  to  the  person  in  a  fiduciary  position,  in  a 
purchase.  He  may  have  bought  land  with  it,  for  instance,  or  he  may 
have  bought  chattels  with  It.  Now  what  is  the  position  of  the  beneficial 
owner  as  regards  such  purchases  ?  I  will  first  of  all  take  his  position  when 
the  purchase  is  clearly  made  with  what  I  will  call,  for  shortness,  the 
trust  money,  although  it  is  not  confined,  as  I  will  presently  show,  to 
express  trusts.  In  that  case,  according  to  the  now  well-established 
doctrine  of  equity,  the  beneficial  owner  has  a  right  to  elect,  either  to  take 
the  property  purchased,  or  to  hold  It  as  a  security  for  the  amount  of  the 
trust  money  laid  out  in  the  purchase ;  or,  as  we  generally  express  it,  he  is 
entitled,  at  his  election,  either  to  take  the  property,  or  to  have  a  charge 
on  the  property  for  the  amount  of  the  trust  money.  But  in  the  second 
case,  where  a  trustee  has  mixed  the  money  with  his  own,  there  is  this  dis- 
tinction, that  the  cestui  que  trust,  or  beneficial  owner,  can  no  longer  elect 
to  take  the  property,  because  it  is  no  longer  bought  with  the  trust  money 
simply  and  purely,  but  with  a  mixed  fund.  He  is,  however,  still  entitled 
to  a  charge  on  the  property  purchased  for  the  amount  of  the  trust  money 
laid  out  in  the  purchase ;  and  that  charge  is  quite  independent  of  the 
fact  of  the  amount  laid  out  by  the  trustee.  The  moment  yon  get  a  sub- 
stantial portion  of  it  furnished  by  the  trustee,  the  right  to  the  charge 

follows  (Q I  have  only  to  advert  to  one  other  point,  and  that 

is  this:  —  supposing,  instead  of  being  invested  in  the  purchase  of  land 
or  goods,  the  moneys  were  simply  mixed  with  other  moneys  of  the 
trustee,  does  it  make  any  difference  according  to  the  modern  doctrine  of 
equity?  I  say  none.  It  would  be  very  remarkable  if  it  were  to  do  so. 
Supposing  the  trust  money  was  1,000  sovereigns,  and  the  trustee  put 
them  into  a  bag,  and  by  mistake,  or  accident,  or  otherwise,  dropped  a 
sovereign  of  his  own  into  the  bag?  I  do  not  like  to  call  It  a  charge  of 
1,000  sovereigns  on  the  1,001  sovereigns,  but  that  Is  the  effect  of  it  I 
have  no  doubt  of  it.    It  would  make  no  difference  if,  instead  of  one 

(«)  Re  HcOlctt,  Knatchbull  v.  Ballett,  18  O.  D.  696,  overruling  the  decision  of  Fry, 
J.,  in  Ex  parte  Dale,  11  O.  D.  772. 

(t)  See  also,  to  same  effect,  Be  Pumphrey,  Worcester,  fc.  Banking  Co.  v.  BUcK 
32  0.  D.  265,  cited  supra,  p.  431. 
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sovereign,  it  was  another  1,000  sovereigns.  Bat  if,  instead  of  putting  it 
into  his  bag,  or  after  putting  it  into  his  bag,  he  carries  the  bag  to  his 
bankers,  what  then?  According  to  law,  the  bankers  are  his  debtors  for 
the  total  amount;  but  if  yon  lend  the  trust  money  to  a  third  person  you 
can  follow  it.  If  in  the  case  supposed  the  trustee  had  lent  the  1,000 J.  to 
a  man  without  security,  you  could  follow  the  debt  and  take  it  from  the 

debtor If  instead  of  lending  the  whole  amount  in  one  sum 

simply,  he  had  added  a  sovereign,  or  had  added  5002.  of  his  own  to  the 
1,0002.,  the  only  difference  is  this,  that  Instead  of  taking  the  debt,  the 
cestuis  que  trusts  would  have  a  charge  for  the  amount  of  the  trust  money 
on  the  debt." 

6.  A  Judgment  creditor  of  a  stockbroker  obtained  a  garnishee  order  on 
a  balance  at  a  bank  standing  to  the  credit  of  the  broker.  All  moneys  in 
the  bank  to  the  broker's  credit,  were*  in  fact,  moneys  received  far  clients. 
Since  money  of  a  client  had  been  paid  in,  drawings  out  in  excess  of  the 
then  balance  had  been  made.  And  so  in  the  case  of  another  client. 
Except  those  two,  there  was  no  client  who  claimed  any  part  of  the  fund. 
Held,  on  appeal,  that  as  no  part  of  the  moneys  in  the  bank  was  the 
debtor's  own,  the  judgment  creditor  had  no  right  against  the  balance ; 
and  that,  it  being  clearly  shown  that  the  balance  in  hand  was  equal  in 
amount  to  the  sums  remaining  due  from  the  broker  to  the  two  clients  in 
question  in  respect  of  moneys  of  theirs  paid  Into  the  account,  and  that 
there  was  no  claim  on  behalf  of  any  other  client,  the  money  belonged  to 
these  two  clients  (tO,  Where,  however,  a  trustee  has  overdrawn  his 
banking  account,  his  bankers  have  a  first  and  paramount  lien  on  all 
moneys  paid  in  if  they  have  no  notice  that  they  are  trust  moneys  (x) ; 
for  where  the  equities  are  equal  the  law  prevails,  and,  in  the  case  sup- 
posed, the  bankers  have  in  point  of  law  received  the  money  in  payment 
of  their  debt. 

7.  As  another  example  of  the  effect  of  mixing  trust  funds  with  the 
trustee's  private  moneys,  the  case  of  Cook  v.  Addison  (y),  may  be  cited. 
There  one  Addison,  who  was  the  owner  of  a  leasehold  house,  let  it  to  8., 
as  tenant,  who  covenanted  to  repair  it.  8.  afterwards  borrowed  (legiti- 
mately) a  sum  of  money  from  trustees,  of  whom  Addison  was  one,  and 
therewith  purchased  from  Addison  the  furniture  in  the  house,  and 
executed  a  mortgage  of  his  underlease,  and  a  bill  of  sale  of  the  furniture 
to  the  trustees.  S.  getting  into  difficulties,  Addison  put  an  end  to  the 
tenancy,  and  re-entered  and  took  possession.  He  subsequently  assigned 
the  premises  to  Fowler  at  a  rent  of  8102.  and  a  premium  of  1002.  The 
furniture  was  purchased  by  Fowler  for  5502.,  and  he  also  paid  2602. 
towards  repairs.  Addison  invested  a  sum  to  make  good  the  principal 
trust  fund,  but  refused  to  pay  the  interest  which  had  accrued  due  from 
8.    It  was  held,  however,  that  he  had,  by  his  conduct,  mixed  the  trust 

(«)  Hancock  v.  Smith,  41  O.  D.  456. 

(a?)  Thomson?.  Clydesdale  Bank  (1898), App.  Cas.  283. 

(y)  17  Eq.  471. 
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funds  with  his  own,  and  that  the  Interest  must  be  paid  out  of  the  sum 
received  by  him  from  Fowler  for  repairs. 

8.  Again,  trustees  had  power,  with  the  consent  of  the  tenant  for 
life,  to  sell  the  trust  property,  and  they  were  directed  to  invest  the  pur- 
chase-money in  the  purchase  of  other  real  estate,  to  be  settled  on  the 
like  trusts.  The  trust  property  was  sold  under  this  power  for  8,4402., 
and  the  tenant  for  life  was  allowed  (wrongly)  to  keep  the  purchase- 
money.  About  the  same  time  he  purchased  another  estate  for  17,4002., 
of  which  sum  8,1242.  was  part  of  the  above-mentioned  trust  money.  This 
estate  was  conveyed  to  him  in  fee  simple.  The  tenant  for  life  eventually 
became  bankrupt,  and  it  was  held  that,  as  against  his  assignees  In  bank- 
ruptcy, the  original  trustees  of  the  settlement  had  a  lien  on  the  estate 
which  he  had  purchased,  to  the  extent  of  the  moneys  invested  in  its 
purchase  («). 

9.  No  lien  unless  it  can  be  shown  that  trust  fund  forms  part  of 
a  specific  fund  or  property. —  However,  wherever  the  trustee  has  mixed 
the  trust  fund  with  his  own  moneys,  then,  before  a  charge  or  Hen  can  be 
substantiated,  It  must  be  shown  that  the  trust  fund  in  fact  forms  part  of 
the  fund  or  property  on  which  the  lien  is  claimed.  Where,  therefore,  It 
appeared  that  the  actual  bank  notes,  of  which  the  trust  fund  consisted, 
had  not  been  paid  by  the  trustee  into  his  banking  account,  It  was  held 
that  the  cestuis  que  trusts  had  no  Hen  on  the  balance  lying  at  the  trustee's 
bankers,  because  the  trustrf und  could  not  be  traced  to  the  bank  (a) .  Of 
course,  if  the  trust  fund  could  have  been  proved  to  have  been  paid  into 
the  trustee's  account,  then,  notwithstanding  that  he  might  subsequently 
have  drawn  out  and  paid  in  moneys,  the  lien  would  have  been  upheld. 


Article  74. 

■Any  of  the  Beneficiaries  may  compel  Performance  of  a 
neglected  Duty  or  prevent  the  Commission  of  Breach. 

Any  of  the  Beneficiaries  may  compel  Performance 
of  a  neglected  Dnty  or  prevent  the  Commission  of 
Breach. —  Where  the  court  is  satisfied  that  trust  property 
is  in  danger,  either  through  the  supineness  (6)  of,  or  a 


(*)  Price  t.  Blakemore,  6  B.  607;  and  see  also  Hopper  y.  Concert,  2  Eq.  649,  and 
Middleton  v.  Pollock,  4  O.  D.  49. 

(a)  Ex  parte  HardcaefU,  29  W.  R.  616. 

(6)  Foley  v.  BwrneU,  1  B.  C.  0.  277;  Fletcher  v.  Fletcher,  4  Ha.  78. 
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contemplated  or  probable  active  breach  of  duty  (c)  by, 
the  trustees,  or  where  the  latter  are  residing  out  of  the 
jurisdiction  of  the  court  (rf),  an  injunction  will  be  granted 
at  the  instance  of  any  person  with  an  existing,  vested  or 
contingent  interest  (e),  either  compelling  the  trustees  to 
do  their  duty  (/ ),  or  restraining  them  from  interfering 
with  the  trust  property  (c),  as  the  case  may  require ;  and, 
if  expedient,  a  receiver  will  be  appointed  (g)1 

Illustrations. 

1.  Bight  to  use  name  of  trustee  In  action  at  law.—  Thus,  if  one 
commits  some  trespass  upon  lands  in  the  possession  of  the  trustee,  and 
the  latter  refuses  to  sue  him,  the  court  wiU  oblige  him  to  lend  his  name 
for  that  purpose,  on  receiving  a  proper  indemnity  from  the  bene- 
ficiaries (h). 

2.  Trustee  will  be  ordered  to  renew  leases. —  And  so,  if  a  tenant 
for  life  refuses  to  renew  leaseholds,  the  court  will  compel  him  to  do  so, 
and  a  receiver  of  the  income  of  the  trust  property  will  be  appointed  to 
collect  a  sufficient  sum  to  pay  the  renewal  fine  (f). 


(0)  Talbotv.  Scott,  *K.  A  J.  189;  Middletonv.  DodeweUt\Z  V.  266;  Dance  v.  Gold- 
Ingham,  8  Ch.  App.  903. 

(<f)  Noad  v.  Backkouee,  2  Y.  A  O.  0.  629. 

(e)  Lew.  697;   Scott  v.  Becker,  4  Pr.  846;  but  tee  as  to  contingent  cestui*  que 
trusts,  Davie  y.  Angel,  10  W.  B.  728,  and  Clowes  v.  HUUard,  4  C.  D.  413. 
(/)  See  note  (6),  supra. 

(1)  See  cases  in  note  (c) ;  and  Bennett  y.  CoUey,  6  Sim.  192. 
(A)  Foley  v.  Bumell,  supra. 

(i)  See  Bennett  y.  CoUey,  supra,  and  Trustee  Act,  1898,  s.  19. 


1  Duty  compelled  or  breach  prevented. —  Where  a  trustee  to  pay 
debts  ratably  refuses  to  do  so  and  threatens  to  transfer  the  property  to 
preferred  creditors,  be  may  be  restrained  by  injunction.  Depaw  v.  Moses, 
3  Johns.  Ch.  849.  A  trustee  will  be  restrained  by  Injunction  from  selling 
property  belonging  to  the  trust  fund,  when  he  comes  Into  equity  to  set 
aside  conveyances  made  by  the  settlor  and  there  are  equities  unadjudi- 
cated  between  the  trustees,  and  those  claiming  under  the  conveyances. 
Watson  v.  Fletcher,  7  Gratt.  1.  A  sale  by  a  trustee  may  be  enjoined  when 
the  title  to  the  property  is  disputed  and  a  full  value  would  not  be  realized. 
Lane  ».  Tidfall,  Gilm.  180.  In  order  however,  to  justify  an  injunction 
against  a  trustee  there  should  be  made  to  appear  some  danger  threatening 
to  the  trust  fund.  Gale  v.  8ulloway,  62  N.  H.  57;  Tooke  v.  Newman,  75 
HI.  215;  Thayer  v.  Swift,  Harr.  (Mich.)  480. 
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3 .  Where  same  persons  trustees  under  conflicting  settlements. —  Id 
Sari  Talbot  v.  Scott  (k)t  lands  were  vested  in  trustees  by  act  of  parlia- 
ment, upon  trust  for  sale,  and  subject  thereto,  upon  trusts  inalienably 
annexing  the  rents  to  the  Earldom  of  Shrewsbury.  The  Earl  of  Shrews- 
bury attempted  to  disentail  (which  of  course  he  could  not  do  effectually), 
and  devised  the  lands  to  the  same  trustees,  upon  trust  for  a  particular 
claimant  of  the  title.  The  trustees  accepted  this  trust,  and  claimed  to 
receive  the  rents  in  that  character,  pending  proceedings  by  the  plaintiff 
to  establish  his  claim  to  the  earldom.  A  receiver  of  the  rents  was, 
however,  appointed  on  his  application  upon  the  ground  that  the  trusts 
of  the  will  were  in  conflict  with  the  prior  trusts  upon  which  they  held 
the  estate. 

4.  Beneficiaries  may  get  a  receiver  appointed  where  property  In 
danger. — So  in  Evans  v.  Coventry  (I)  a  bill  was  filed  by  a  plaintiff  insured 
in  a  society  whose  funds  were  liable  to  pay  the  insurance  money,  on  be- 
half of  himself  and  other  persons  so  insured,  charging  a  loss  of  the 
funds  through  the  negligence  of  the  directors.  The  answers  and 
affidavits  showed  that  the  secretary  had  absconded  with  part  of  the 
funds,  and  that  some  of  the  directors  were  in  needy  circumstances,  and 
the  court  granted  an  injunction  restraining  the  directors  from  touching 
the  funds,  and  appointed  a  receiver  of  them.  Lord  Justice  Knight 
Bruce  said:  "The  application  before  the  court  is  founded  on  the  com- 
mon right  of  persons  who  are  interested  in  property  which  is  in  danger, 
to  apply  for  its  protection.  ...  In  my  judgment,  the  objections 
which  have  been  urged  against  this  application  might  be  urged  with  as 
much  reason,  as  much  force,  and  as  much  effect,  if  this  were  an  applica- 
tion to  restrain  the  felling  of  timber  in  a  case  of  waste,  partly  perpetrated 
and  partly  imminent." 

5.  On  similar  grounds,  the  court  will  appoint  a  receiver  and  grant  an 
Injunction  where,  from  the  character  or  condition  of  the  trustee,  he  is 
not  a  fit  person  to  have  the  control  of  the  trust  property;  as,  for  instance, 
where  he  is  Insolvent  (m),  or  about  to  become  bankrupt  (n),  or  is  a 
person  of  dissolute  habits,  or  dishonest  (o). 

6.  Injunction  granted  to  restrain  Improper  sale. —  Again,  the  court 
will  grant  an  injunction  to  restrain  a  sale  by  trustees  at  an  undervalue 
(p)  (although  this  was  at  one  time  doubted  (g)). 

(fc)  Supra. 
(/)  5  D.,  M.  6  G.  911. 

(m)  Mansfield  v.  Shaw,  3  Mad.  100;  Oladdon  v.  Stoneman,  1  Mad.  143,  n. 
(n)  Re  B.'e  EttaU,  1  0.  D.  276. 
(o)  See  Everett  v.  Prythergch,  12  81m.  S65. 

(j>)  Anon,,  6  Mad.  10;  and  see  Webb  v.  Earl  of  Shaftesbury,  7  V.  488;  MUUgan  v. 
Mitchell.  1M.&K.  446;  Dance  v.  Goldingham,  8  Ch.  App.  902. 
(?)  Pechel  v.  Fowler,  2  Anst.  649. 
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Article  75. 

Fraudulent  Breach  of  Trust  is  a  Grime. 

Fraudulent  Breach  of  Trust  is  a  Crime. —  A  trustee 
who  fraudulently  appropriates  or  disposes  of  the  trust 
property,  in  any  manner  inconsistest  with  the  trust,  is 
guilty  of  a  misdemeanor,  and  is  liable  to  a  maximum 
punishment  of  seven  years  penal  servitude ;  but  no  crimi- 
nal proceedings  can  be  instituted  without  the  sanction  of 
the  Attorney-General,  or  of  the  Solicitor-General,  or  (if 
civil  proceedings  have  been  commenced)  of  the  judge  of 
the  court  wherein  they  have  been  commenced  (r).  The 
fact,  that  a  breach  of  trust  is  a  crime,  does  not  affect  the 
validity  of  any  civil  proceeding,  nor  any  agreement  for 
restoration  of  the  trust  property  (*)• 

(r)  24  A  25  Vict.  0.96,  S.  80. 
(«)  Ibid.,  t.  86. 
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CHAPTER  II. 
Protection  Accorded  to  Trustees. 

Art.  76.  Protection  against  Breaches  of  Trust  by  co-Trustees, 
"     77.  Concurrence  of  or  release  by  Beneficiaries. 
"     78.  Statute  of  Limitations  and  Laches. 

79.  Gainer  by  or  Instigator  of  Breach  of  Trust  most,  pro  tanto, 
indemnify  Trustee. 


« 


Article  76. 
Protection  against  the  Acts  of  Co-Trustee. 

Protection  against    the  Acts  of    Co-Trustee. —  (1)  A 

trustee  is  not  answerable  for  the  receipts,  acts,  or  defaults 
of  his  co-trustee  (a ),  save  only  — 

a.  Where  he  has  handed  the  trust  property  to  him  with- 
out seeing  to  its  proper  application. 

/?.  Where  he  allows  him  to  receive  the  trust  property 
without  making  due  inquiry  as  to  his  dealing  with  it. 

jr.  Where  be  becomes  aware  of  a  breach  of  trust,  either 
committed  or  meditated,  and  abstains  from  taking  the 
needful  steps  to  obtain  restitution  and  redress,  or  to  pre- 
vent the  meditated  wrong. 

(2)  Even  in  the  above  three  cases  he  may,  by  express 
declaration  in-  the  settlement,  be  made  irresponsible  (A)1. 

(a)  Damon  v.  Clarke,  18  V.  264 ;  and  as  to  settlements  made  since,  see  22  A  28 
Vict  o.  85,  8.  81. 

(6)  As  to  the  whole  of  the  article,  tee  Judgment  of  Westbnry,  L.  C,  In  WUkin*  ▼. 
Hogg,  8  Oiff.  116;  8  Jar.  N.  8. 26;  and  see  also  Dix  ▼.  Burford,  19  B.  409;  MucJdow  ▼. 
Fuller,  Jao.  196;  Brumridge  v.  Brumridge,  27  B.  5. 

1  Protection  against  co-trustee's  acts.  —  As  a  general  rale  a  trustee 
cannot  act  separately  but  they  must  all  join  In  any  disposition  of  trust 

(466) 
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Illustrations. 

1.  Thus  in  the. case  of  WtlkUis  v.  Hogg  (c),  which  now  governs  the 
subject,  a  testatrix,  alter  appointing  three  trustees,  declared  that  each 
of  them  should  be  answerable  only  for  losses  arising  from  his  own 
default,  and  not  for  involuntary  acts  or  for  the  acts  or  defaults  of  his 
co-trustees;  and  particularly,  that  any  trustee  who  should  pay  over  to 
his  co-trustees,  or  should  do  or  concur  in  any  act  enabling  his  co- 
trustees to  receive  any  moneys  for  the  general  purposes  of  her  will, 
should  not  be  obliged  to  see  to  the  due  application  thereof,  nor  should 
such  trustee  be  subsequently  rendered  liable  by  any  express  notice  or 
intimation  of  the  actual  misapplication  of  the  same  moneys.  The  three 
trustees  joined  in  signing  and  giving  receipts  to  two  insurance  companies 
for  two  sums  of  money  paid  by  them,  but  two  of  the  trustees  permitted 
their  co-trustee  to  obtain  the  money  without  ascertaining  whether  he 

(c)  Supra. 

property  and  also  in  receipts  for  money  payable  to  them  as  trustees. 
Hence,  unless  they  have  mutually  agreed  to  be  bound  for  each  other,  or 
by  voluntary  co-operation  or  connivance  enabled  each  other  to  violate  the 
trust  they  cannot  be  held  liable  each  for  the  acts  of  the  other.  Taylor 
o.  Roberts,  3  Ala.  88;  Hinson  v.  Williamson,  74  Ala.  195;  Latrobe  v. 
Tiernan,  2  Md.  Ch.  474;  Nettmann  v.  Schram,  28  Iowa,  521;  Brazer  v. 
Clark,  5  Pick.  96;  Sutherland  v.  Brush,  7  Johns  Ch.  17;  De  Haven  e. 
Williams,  80  Pa.  St.  480;  Gates  e.  Whetstone,  8  8.  C.  244;  Ormiston  v. 
Olcott,  84  N.  Y.  839;  Peter  v.  Beverly,  10  Pet.  562.  The  giving  of  a 
joint  bond  would  be  an  agreement  to  become  expressly  liable  each  for  the 
other.  Hinson  v.  Williams,  74  Ala.  195;  Pearson  v.  Darrington,  82  Ala. 
195;  Laurel  County  Court  o.  Trustees  (Ky.),  20  8.  W.  Rep.  258.  If  it  is 
mutually  agreed  that  one  shall  have  the  exclusive  management  of  one  part 
of  the  trust  property  and  the  other  of  the  other  part  each  is  liable  for  the 
acts  of  the  other,  as  each  is  the  agent  of  the  other.  Jones9  Appeal,  42 
Am.  Dec.  291,  and  note.  But  where  trust  property  has  once  been  prop- 
erly invested  a  trustee  will  not  be  liable  who  allows  his  cotrustee  to 
take  the  actual  care  and  custody  of  the  securities,  in  the  absence  of 
notice  of  default  or  misconduct  on  the  part  of  such  other  trustee.  Dyer  v. 
Riley,  51  N.  J.  Eq.  124;  26  Atl.  Rep.  827.  Where,  however,  the  trustee 
turns  over  the  trust  property  to  the  cotrustee  and  neglects  to  see  that  It 
is  applied  in  accordance  with  the  trust,  he  will  be  liable  for  any  conse- 
quent waste  or  loss.  Clark  v.  Clark,  8  Paige,  152;  Edmonds  v.  Cren- 
shaw, 14  Pet.  166;  Roberts  v.  Thomas,  82  Oa.  81;  Purdy  e.  Lynch,  71 
Hun,  274.  When  two  trustees  have  been  unequally  culpable  in  commit- 
ting or  permitting  a  breach  of  trust,  the  court  may  hold  one  primarily  and 
the  ether  secondarily  liable.    McCartln  v.  Traphagen,  48  N.  J.  Eq.  Z2&. 
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had  invested  it.  The  trustee  having  misapplied  it,  it  was  sought  to 
make  his  co- trustees  responsible;  but  Lord  Westbury  held  that  they 
were  not,  saying:  "  There  are  three  modes  in  which  a  trustee  would 
become  liable  according  to  the  ordinary  rules  of  law  —  first,  where,  be- 
ing the  recipient,  he  hands  over  the  money  without  securing  its  due  ap- 
plication ;  secondly,  where  he  allows  a  co-trustee  to  receive  money  with- 
out making  due  inquiry  as  to  his  dealing  with  it;  and  thirdly,  where  he 
becomes  aware  of  a  breach  of  trust,  either  committed  or  meditated,  and 
abstains  from  taking  the  needful  steps  to  obtain  restitution  or  redress. 
y  The  framer  of  the  clause  under  examination  knew  these  three  rules, 
and  used  words  sufficient  to  meet  all  these  cases.  There  remained, 
therefore,  only  personal  misconduct,  in  respect  of  which  a  trustee  act. 
ing  under  this  will  would  be  responsible.  He  would  still  be  answerable 
for  collusion  if  he  handed  over  trust  money  to  his  co-trustee  with 
reasonable  ground  for  believing  or  suspecting  that  that  trustee  would 
commit  a  breach  of  trust;  but  no  such  case  as  this  was  made  by  the 
bill." 

2.  In  the  recent  case  of  Pw$  v.  Dundass  (d),  the  settlement  con- 
tained a  similar  protective  clause  to  that  stated  in  the  last  illustration. 
Part  of  the  trust  estate  consisted  of  a  business,  and  one  of  the  trustees 
authorized  his  co-trustee  to  draw  money  out  of  the  bank  for  the  purpose 
of  the  business,  which  money  the  co-trustee  misapplied.  It  was  held 
that,  under  the  words  of  the  clause,  the  trustee  was  protected. 


Article  77. 
Concurrence  of  or  Release  by  the  Beneficiaries. 

Concurrence  of    or  Release  by  the  Beneficiaries.— 

(1)  A  beneficiary  who  has  assented  to,  or  concurred  in,  a 
breach  of  trust  (e),  or  who  has  subsequently  released  or 
confirmed  it  (/),  cannot  afterwards  charge  the  trustees 
with  it :  Provided  — 

a.  That  the  beneficiary  was  sui  juris  at  the  date  of  such 
release  (g) ; 

(d)  29W.  R.832. 

(a)  Brie*  t.  Stoke*,  11  V.  819:  WWttneon  v.  Parry,  4  Bass.  872;  Nailr.  Punter,  & 
Stan.  555;  Uft  AteooiatUm  of  Scotland  v.  Siddal,  8  De  0.v  F.  *  J.,  58;  Walker  v. 
Sfmonde,  8  8w.  64. 

(/)  French  ▼.  Mobmm,  9  V.  108;  WUMnton  v.  Parry*  supxa;  Oretwett  v.  DeweU,  4 
Giflf.  466. 

(a)  Underwood  v.  Steven*,  1  Mer.  717;  Leach  v.  Leach*  10  V.  611 ;  Lord  Montford 
v.  Cadooan,  10  V.  0. 
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(}.  That  he  had  full  knowledge  of  the  facte  and  knew 
what  he  was  doing  (h)9  and  the  legal  effect  thereof  (i) ; 

y.  That  no  undue  influence  was  brought  to  bear  upon 
him  in  order  to  extort  the  assent  or  release  (&). 

(2)  A  beneficiary,  who  is  not  sui  juris,  and  who  con- 
curs in  a  breach  of  trust  cannot  afterwards,  charge 
the  trustees,  if  he  employed  fraud  (I);  but  a 
married  woman  without  power  of  alienation  (m)  cannot 
even  by  fraud  estop  himself  from  making  the  trustee  pri- 
marily responsible;  although  under  the  circumstanoes 
.stated  in  Article  79  she  may  be  ordered  by  the  court  to 
indemnify  him.1 

Illustrations. 

1.  Plaintiff  party  to  breaoh  of  trust.  —  Stock  was  settled  on  a 
married  woman  for  her  separate  use  for  life,  with  a  power  of  appoint- 

(»)  Re  Gamett  v.  Qandy,  Maoauley,  SI  O.  D.  1;  Bmckeridge  v.  0Iomv1  Or.  A  Ph. 
185;  Btyheiv.  !PIZEf,9Ha.77S;  CoekeriU y.  Chohmeleg,!  R.  AM.  428;  Strange v. Foot** 
4Glff.406;  Mureh v.  RuseeU,  8 M.  A  C. 81 ;  Aveune v.  MeUtntsk, 9  D.,  J.  A  8.  288. 

(<)  Re  Gamett,  Oandg  v.  Macamley,  aupra;  CoekerUtt  v.  Chohmeleg,  rapia; 
Marker  v.  Marker,  9  Ha.  16 ;  Burrow  v,  Wall,  5  D.,  M.  A  G.,  9M ;  Staford  v.  Stafford, 
1  D.  &  J.  80S ;  Strange  v.  Fooke,  supra. 

(*)  Bowlesv.  8iewari.lQth.AlMt.  298 ;  CheeterJUld  y.  Jtmwm, i  V.  lfiB. 

(2)  Xord  JfoM^fbrrf  y.  Cadogan,  rapra;  Sharp*  y.  Jtof,  4  Oh.  App.  8ft;  At  Iwfc, 
Ibid,  591. 

(«•)  Arnold  y.  Wbodhamu,  16  Bq.  88;  Stanley  v.  Stanley,  7  0.  D.  689. 


1  Oonoturrenoe  of  or  release  by  the  beneficiaries. —  The  assent 
which  will  conclude  a  beneficiary  from  bringing  complaint  against  a 
trustee  need  not  be  express.  It  may  be  inferred  or  conclusively  pre- 
sumed from  his  conduct.  Mitchell  v.  Berry,  1  Mete.  (Ky.)  602;  Magraw 
v.  Pennock,  2  Grant  Cas.  89 ;  Vreeland  v.  Van  Horn,  17  N.  J.  Bq.  187.  Not 
only  will  willful  misrepresentation  avoid  a  release  thereby  obtained  by 
the  trustee,  but  in  addition  it  is  the  duty  of  the  trustee  to  inform  the 
beneficiary  of  all  the  facts  and  circumstances  which  are  material  to  the 
granting  of  the  release.  Ringgold  v.  Ringgold,  1  Har.  6  G.  11;  Berry- 
JriU's  Appeal,  85  Pa.  St.  245;  Campbell  v.  McLaln,  51  Pa.  St.  200;  Person 
v.  Qulggle,  57  Pa.  St.  246;  Maul  v.  Rider,  Id.  877;  Briers  «.  Hackney,  6 
Ga.  419;  Jones  v.  Lloyd,  117  111.  597.  And  the  burden  of  proving  the 
fairness  of  the  transaction  rests  upon  the  trustee. 

A  cestui  qus  trust,  fully  competent  to  act,  may,  by  acquiescence  In  a 
failure  of  duty  by  a  trustee,  release  a  cotrustee  from  liability.  Dyer  t>. 
Riley,  51  N.  J.  Eq.  124;  26  Atl.  Rep.  827;  Laurel  County  Court  v. 
Trustees  (Ky.),  20  S.  W.  Rep.  258. 


470        PROTECTION  ACCORDED  TO  TRU8TEE8. 

ment  by  will.  The  trustees,  at  the  instance  of  the  husband,  sold  out 
the  stock  and  paid  the  proceeds  to  him.  The  wile  filed  a  bill  to  compel 
the  trustees  to  replace  the  stock,  and  obtained  a  decree,  under  which  the 
trustees  transferred  part  of  the  stock  into  court,  and  were  allowed  time 
to  transfer  the  remainder.  The  wife  then  died,  having  by  her  will 
appointed  the  stock  to  the  husband.  He  then  filed  a  bill  against  the 
trustees,  claiming  the  stock  under  the  appointment,  and  praying  for  the 
same  relief  as  his  wife  might  have  had.  It  is  needless  to  say  that  his- 
claim  was  promptly  rejected  (n). 

2.  Release. — A  formal  release  under  seal,  or  an  express  confirma- 
tion, will,  of  course,  estop  a  beneficiary  from  instituting  subsequent 
proceedings;  and  it  would  seem  that  any  positive  act  or  expression 
indicative  of  a  clear  intention  to  waive  a  breach  of  trust,  will,  if  sup- 
ported by  valuable  consideration  (however  slight) ,  be  equivalent  to  a 
release  (o). 

8.  Infants  Incapable  of  release  or  acquiescence.  —  An  infant  cannot 
lose  his  right  to  relief ,  either  by  concurrence  or  release;  for  the  law 
presumes  that  he  has  not  the  requisite  discretion  to  judge. 

4.  Married  women,  how  far  capable  of  releasing  or  acquiescing.  — 
Where  property  was  settled,  before  the  Married  Women's  Property  Act,. 
1882,  upon  a  married  woman  simply,  and  not  to  her  separate  use  (in  which 
latter  case  she  is  In  the  same  position  as  a  feme  sole  (p)  ) ,  or  where  it  1» 
settled  to  her  separate  use  but  she  is  restrained  from  alienating  or  antici- 
pating it  (q),  she  Is  not  competent  to  consent  to,  or  to  release,  a  breach 
of  trust;  and  her  concurrence  or  release  would,  at  all  events  before  the 
passing  of  the  Trustee  Act,  1888,  afford  no  protection  to  the  trustee,  ex- 
cept In  cases  falling  within  the  provisions  of  8  &  4  Will.  4,  c.  74,  or  20 
&  21  Vict.  c.  57.  For  Instance,  where  money  was,  prior  to  1883,  settled. 
upon  a  husband  for  life,  with  remainder  to  his  wife  for  life  or  absolutely, 
her  concurrence  in  a  breach  of  trust  during  the  life  of  her  husband  had 
no  effect,  unless  testified  by  a  duly  acknowledged  deed  made  with  the 
approbation  of  her  husband.  Neither  would  it  even  now,  if  she  were 
entitled  for  her  separate  use  and  were  restrained  from  anticipation;  for,  as 
was  said  by  Vice-Chancellor  Malins  In  Stanley  v.  Stanley  (r),  "  In  no> 
case,  and  by  no  device  whatever,  can  the  restraint  upon  anticipation  be 
evaded."  However,  this  dictum  is  no  longer  strictly  accurate,  because, 
by  section  45  of  the  Trustee  Act,  1893  (which  re-enacts  section  6  of  the 
Act  of  1888),  the  court  may,  if  it  thinks  fit,  impound  the  interest  of  a 
married  woman  restrained  from  alienation,  who  has  Instigated,  or  con- 


(«)  Nail  v.  Punter,  5  81m.  556. 

(o)  8ee  Stackhoute  v.  Bamston,  10  V.  456;  per  81r  W.  Grant;  and  FarrarU  v. 
Blanch/ord,  11  W.  R.  178. 

(p)  Brewer  v.  Swirles,  2  8m.  &  O.  219;  Fletcher  v.  Green,  3&  B.  438;  Butter  v* 
Compton,  7  Bq.  16;  Jones  v.  Higgins,  2  Eq.  538;  Taylor  v.  Cartwright,  14  Eq.  175. 

(9)  Stanley  v.  Stanley,  7  O.  D.  589. 

(r)  Supra. 
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sented  in  writing  to  a  breach  of  trust,  for  the  purpose  of  indemnifying 
the  trustee.  It  is  somewhat  carious,  that  although  the  act  gives  the 
coart  this  discretionary  power  of  indemnifying  the  trustee,  It  does  not 
enable  the  trustee  to  set  up  the  instigation  or  consent  as  a  defence*  It 
Is  conceived,  therefore,  that  if  such  an  one  were  to  sue  a  trustee  to 
replace  the  trust  fund,  he  would  have  no  defence,  and  must  replace  it, 
trusting,  however,  to  be  indemnified  out  of  the  lady's  interest. 

The  danger  incurred  by  trustees  who  listen  to  the  supplications  of 
married  women  who  are  restrained  from  anticipation,  was  very  vigor- 
ously pointed  out  by  Lord  Langdale  in  Tyler  v.  Tyler  («),  in  a  passage 
which  ought  to  be  learnt  by  heart  by  every  trustee.  "  We  find,"  said 
his  lordship,  "  a  married  woman  throwing  herself  at  the  feet  of  the 
trustee,  begging  and  entreating  him  to  advance  a  sum  of  money  out  of 
the  trust  fund,  to  save  her  husband  and  her  family  from  utter  ruin,  and 
making  out  a  most  plausible  case  for  that  purpose.  His  compassionate 
feelings  are  worked  upon,  he  raises  and  advances  the  money;  the  object 
for  which  it  was  given  entirely  falls,  the  husband  becomes  bankrupt,  and 
in  a  few  months  the  very  same  woman  who  Induced  the  trustee  to  do 
this,  flies  a  bill  in  the  Court  of  Chancery  to  compel  him  to  make  good  that 
loss  to  the  trust.  These  are  cases  which,  when  they  happen,  shock  every- 
body's feelings  at  the  time;  but  it  i$  necessary  that  relief  should  be  given 
in  such  cases ,  far  if  relief  were  not  given,  and  if  such  rights  were  not  strictly 
maintained,  no  such  thing  as  a  trust  could  ever  be  preserved." 

5.  A  married  woman  is,  however,  legally  responsible  for  a  fraud,  and 
her  ordinary  incapacity  will  not  avail  her;  but  If  the  property  were 
settled  upon  her  without  power  of  anticipation,  *her  fraud  will  not 
prejudice  her  (0*  A  settlement  was  made  on  the  marriage  of  a  female 
infant,  whereby  the  husband  covenanted  to  indues  her  to  settle  her  real 
estate  upon  attaining  twenty-one,  and  to  concur  in  such  settlement 
himself.  He  neglected  to  do  so,  however,  and  they  subsequently  mort- 
gaged the  real  estate,  but  the  mortgagee  had  no  notice  of  the  covenant 
until  just  before  the  deed  was  acknowledged.  It  was  held,  that  the 
wife's  fraud  in  not  disclosing  the  existence  of  the  settlement  bound  her 
estate,  and  bound  her  not  to  consent  to  the  settlement  which  her  husband 
had  covenanted  that  he  would  induce  her  to  iriake  (u). 

(«)  8  B.  663. 

(!)  Stanley  v.  Stanley,  supra. 

(u)  Sharp  v.  Foy,  4  Oh.  App.  85;  and  see  Re  Lush,  Ibid.  691. 
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Article  78. 

Statute  of  Limitations,  and  Laches. 

« 

Statute  of  Limitations,  and  Laches. —  (1)  In  the  case 
of  actions  or  other  proceedings  for  breach  of  trust  com- 
menced after  the  1st  January,  1890  (except  where  the 
claim  is  founded  upon  fraud,  or  is  to  recover  trust  prop- 
erty, or  the  proceeds  thereof  still  retained  by  the  trustee, 
or  previously  received  by  him  and  cou verted  to  his  own 
use),  the  following  provisions  apply,  viz.:  — 

a.  All  rights  conferred  by  any  statute  of  limitations 
apply  to  the  same  extent  as  if  the  trustee  or  person 
claiming  through  him  had  not  been  a  trustee  (x). 

fi.  If  the  action  or  other  proceeding  is  brought  to 
recover  money  or  other  property,  and  is  one  to  which  no 
other  statute  of  limitations  applies,  the  trustee  or  person 
claiming  through  him,  may  plead  the  lapse  of  six  years 
since  the  breach,  in  bar  of  the  plaintiff's  claim.  This 
may  be  pleaded  not  merely  against  persons  sui  juris,  but 
also  against  married  women  who  are  restrained  from  alien- 
ation; but  the  six  years  does  not  commence  to  run  against 
a  beneficiary  until  his  interest  i3  an  interest  in  possession 

(y). 

f.  No  beneficiary  as  against  whom  the  statute  would  be 
a  good  defence,  can  derive  any  greater  or  other  benefit 
under  a  judgment  or  order  obtained  by  another  beneficiary, 
than  he  could  have  obtained  if  he  had  himself  been 
plaintiff  (s). 

(2)  Apart  from  the  above  statutory  protection,  in 
taking  an  account  for  the  purpose  of  charging  a  trustee 

(ar)  Trustee  Act,  1888,  sect.  8,  sab -sect.  1  (a).  It  is  understood  that  this  sectloQ 
will  shortly  be  repealed  and  re-enacted  as  one  of  the  sections  of  a  consolidation 
limitation  Act  It  is  for  this  reason  that  it  was  not  inserted  in  the  Trustee  Act, 
1883. 

(y)  Ibid.,  sab-sect.  1  (b). 

(*)  Trustee  Act,  1888,  sect.  8,  sab-sect.  2. 
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with  personal  liability,  every  fair  allowance  ought  to  be 
made  in  his  favour,  if  it  can  be  shown  that  he  acted  bona 
fide,  and  that  the  claim  sought  to  be  enforced  is  one  which 
arose  many  years  ago,  of  the  nature  and  particulars  of 
which  the  beneficiary  was,  at  the  time  when  it  arose, 
perfectly  cognizant,  and  which  he  has  taken  no  steps  to 
enforce  (a).1 

(a)  Per  Westbury,  L.  0.t  in  MeDcnntR  ▼.  White,  11  IT.  L.  O.  570;  Thompson  v. 
Eastwood,  2  App.  Oas.  215 ;  Bright  v.  J*egerton,  2  D.  F.  &  J.  606. 


1  Statute  of  limitations  —  Laches.—  Considering  this  question  apart 
from  statutory  rules,  the  statute  of  limitations  has  do  application  to 
express  continuing  trusts.  Prevost  v.  Grata,  6  Wheat.  497;  Lewis  v. 
Hawkins,  28  Wall.  126;  Speidel  v.  Henrlcl,  120  U.  8.  377;  BIddle  v 
Whlteblll,  135  U.  S.  621;  Montgomery  v.  Cloud,  27  Sap.  Ct.  Rep.  188; 
Chicago  Ac.  R.  Co.  v.  Hay,  119  111.  498;  Ellis  v.  Ward,  187  111.  509; 
Gordon  v.  Small,  53  Md.  550;  Howell  v.  Howell,  15  Wis.  55;  Spear  v. 
Evans,  51  Wis.  42;  Bastwick  v.  Dickson,  65  Wis.  598;  Armstrong  9. 
Campbell,  3  Yerg.  201;  Kaln  v.  Blood  good,  7  Johns.  Ch.  114;  De  Couche 
v.  8avetier,  8  Johns.  Ch.  190;  Payne  v.  Hathaway,  8  Vt.  212;  Kutz's 
Appeal,  40  Pa.  St.  90;  Clay  v.  Clay,  7  Bush,  95;  Bonner  v.  Young,  68  Ala. 
35;  McLaughan  v.  Brown,  46  Ark.  25;  Woodward  v,  Jogges,  48  Ark.  248; 
Cunningham  v.  McKlndley,  22  Ind.  149;  Gutch  v.  Fosdick,  48  N.  J.  Eq. 
358;  Leach  v.  Wilson  County,  68  Tex.  858;  Wilson  v.  Green,  49  Iowa,  251- 
An  exception  to  this  general  rule  arises  when  the  trustee  disavows  the 
trust  and  asserts  title  in  himself  with  the  knowledge  of  the  beneficiary. 
Sanchez  v.  Dow,  28  Fla.  445;  Anderson  v.  Northrop,  80  Fla.  612;  Chad- 
wick  o.  Chadwlck,  59  Mich.  87;  Ward  v.  Harvey,  11  Ind.  741;  Wood  v. 
Wood,  8  Ala.  756;  Lucas  v.  Daniels,  84  Ala.  188;  Hastie  v.  Aiken,  67 
Ala.  813;  Smith  v.  Rlcords,  52  Mo.  581;  Morgan  v.  Morgan,  10  Ga.  297; 
Scott  v.  Haddock,  11  Ga.  258;  Farnam  v  Brooks,  9  Pick.  212;  Cod- 
man  v.  Rodgers,  10  Pick.  119;  8peidel  v.  Henrlcl,  120  U.  8.  886; 
Robertson  v.  Dunn,  87  N.  C.  191;  North  Carolina  University  v.  Bank, 
96  N.  C.  280;  Roberts  v.  Bedell,  61  Barb.  87;  Cooper  v.  Lee,  75 
Tex.  114;  Sheldon  v.  Sheldon,  8  Wis.  699;  Cunningham  v.  McKlndley, 
22  Ind.  149;  Wren  v.  Followell,  52  Ark.  76.  The  rule  denying 
the  application  of  the  statute  of  limitations  applies,  however, 
only  in  cases  of  technical  continuing  trusts  cognizable  in  equity; 
Churchmen  v.  Indianapolis,  110  Ind.  259 ;  Carter  v.  Bennett,  6  Fla.  214 ; 
Kane  v.  Bloodgood,  7  Johns.  Ch.  385;  Lammer  v.  8toddard,  103  N.  Y. 
672;  Price  v.  Mulford,  107  N.  Y.  808;  Hayward  o.  Lunn,82I11.885;  Part- 
ridge v.  Wells,  80  N.  J.  Eq.  176;  Kennedy  v.  Baker,  59  Tex.  150;  Landes 
v.  Saxton,  105  Mo.  486 ;  Robertson  v.  Duncan,  87  N.  C.  191 ;  Zacharlas  t>. 
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The  law  on  the  subject  prior  to  1890. —  Prior  to  the  year  1890, 
the  law  on  this  subject  was  as  follows :  — 

The  Statutes  of  Limitation  did  not  apply  to  declared  trusts  (6)  (except 
where  they  were  created  by  way  of  a  charge  on  real  estate  (c),  uncon- 
nected with  a  duty  (d),  nor  to  trusts  which,  on  the  face  of  a  written 
instrument,  were  resulting  trusts  (ej,  nor  to  trusts  created  by  the 
court  (/),  although  they  were  applicable  to  other  constructive  trusts  (?), 
and  to  legacies  which  were  not  vested  In  the  executor  on  express 
trusts  (A).  But  fair  allowance  was  made  in  a  trustee's  favour  if  it  could 
be  shown  that  he  acted  bona  fide,  and  that  the  claim  sought  to  be 
enforced  was  one  which  arose  many  years  ago,  of  the  nature  and  par- 
ticulars of  which  the  beneficiary  was,  at  the  time  when  It  arose,  per- 
fectly cognizant,  and  which  he  had  taken  no  steps  to  enforce  (i). 


(b)  8  &  4  Will.  4.  c  27,  8.  25,  and  Jud.  Act,  1873;  and  see  also  87  &  88  Vict  o.  67, 
s.  10,  and  Judicature  Act  (Irish),  s.  28,  sub  s.  2;  Edwards  v.  Warder,  1  App.  Cas.  281. 

(c)  Banner  v.  Berridge,  18  C.  D.  254;  Fearnside  v.  Flint,  22  C.  D.  519;  Hughe*  v. 
Coles,  27  C.  D.  231. 

«f)  8  ft  4  Will.  4.  c.  27,  8.  40. 

(«)  Salter  v.  Cavanagh,  1  Dr.  &  W.  668;  Mutlow  v.  Bigg,  18  Eq.  246.  J 

(/)  Seagram  v.  Tick,  18  O.  D.  296. 

(g)  Beckford  ▼.  Wade,  17  V.  97;  Petre  v.  Petre,  1  Dr.  371. 

(A)  lie  Davis,  Evans  v.  Moore,  (1891)  8  Oh.  119;  Re  Barker,  Buxton  v.  Campbell* 
(1892)  2  Ch.  491. 

(*)  See  per  Westbury,  L.  O.,  In  McDonnell  v.  White,  11  H.  L.  0. 670;  Thompson  v. 
Eastwood,  2  App.  Oa.  215;  Bright  v.  Legerton,  2  D.  F.  &  J.  608. 


Zacharias,  23  Pa.  St.  452;  Harlow  v.  Debon,  111  Mass.  195;  Speidel  v. 
Henricl,  120  U.  S.  877.  Constructive  trusts  may  be  barred  by  long 
acquiescence.  Reynolds  v.  Summer,  126  III.  71 ;  Smith  v.  Drake,  23  N. 
J.  Eq.  805;  Elmendorf  v.  Tayler,  10  Wheat.  152;  Kennedy  v.  Baker, 
59  Tex.  150;  Miller  v.  Mclntyre,  6  Pet.  61;  Clark  o.  Pratt.  15  Or. 
304.  But  no  certain  time  is  laid  down  as  a  bar;  the  statute  of  limi- 
tation merely  serves  as  a  guide.  Hall  v.  Russell,  4  Sawyer,  515; 
Manning  v.  Hayden,  5  Sawyer,  360;  Boone  v.  Chiles,  19  Pet.  177;  Mich- 
oud  v.  Girod,  4  How.  503;  Provost  v.  Gratz,  6  Wheat.  481 ;  Hall  v.  Doran, 
13  Iowa,  368;  Reynolds  v.  Sumner,  126  111.  58;  Carpenter  v.  Canal  Co., 
35  Ohio  St.  807;  Obert  v.  Obert,  1  B  as.  430;  Smith  v.  Drake,  23  N.  J. 
Eq.  805.  But  in  the  absense  of  circumstances  indicating  the  application 
;  of  the  trust  limit  prescribed  by  the  statute  of  limitations,  a  longer  or 
shorter  period  may  be  effectual  as  a  bar.  Trecotheck  v.  Austin,  4  Mason, 
16;  Robinson  v.  Hook,  Id.  139;  Farnamv.  Brooks,  9  Pick.  212;  Johnson 
v,  Ames,  11  Pick.  173;  Holden  v.  Fletcher,  6  Cush.  235;  Harland  v. 
Debon,  111  Mass.  198;  Zacharias  v.  Zacharias,  23  Pa.  St.  452;  Fleming 
v.  Culbert,  46  Pa.  St.  498;  Hostetter  v.  Hollinger,  117  Pa.  St  606; 
Reynolds  v.  Hennessy,  15  R.  I.  215;  Kane  v.  Bloodgood,  7  Johns.  Ch* 
90;  Stellwell  v.  Leary,  84  Ey.  879. 
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The  new  law. —  This  state  of  the  law  was,  however,  considered  to 
press  so  hardly  upon  trustees,  that  it  was  enacted  by  the  eighth  section 
of  the  Trustee  Act,  1888,  as  follows :  — 

(1.)  In  any  action  or  other  proceeding  against  a  trustee  or  any  person 
claiming  through  him,  except  where  the  claim  is  founded  upon  any 
fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was  party  Or 
privy,  or  is  to  recover  trust  property,  or  the  proceeds  thereof  still 
retained  by  the  trustee,  or  previously  received  by  the  trustee  and  con- 
verted to  his  use,  the  following  provisions  shall  apply : — 

(a)  All  rights  and  privileges  conferred  by  any  Statute  of  Limitations 
shall  be  enjoyed  in  the  like  manner  and  to  the  like  extent  as  they  would 
have  been  enjoyed  in  such  action  or  other  proceeding  if  the  trustee  or 
person  claiming  through  him  had  not  been  a  trustee  or  person  claiming 
through  him : 

(b)  If  the  action  or  other  proceeding  is  brought  to  recover  money  or 
other  property,  and  is  one  to  which  no  existing  Statute  of  Limitations 
applies,  the  trustee  or  person  claiming  through  him  shall  be  entitled  to 
the  benefit  of  and  be  at  liberty  to  plead  the  lapse  of  time  as  a  bar  to  such 
action  or  other  proceeding  in  the  like  manner  and  to  the  like  extent  as  if 
the  claim  had  been  against  him  in  an  action  of  debt  for  money  had  and 
received,  but  so  nevertheless  that  the  statute  shall  run  against  a  married 
woman  entitled  in  possession  for  her  separate  use,  whether  with  or 
without  a  restraint  upon  .anticipation,  but  shall  not  begin  to  run  against 
any  beneficiary  unless  and  until  the  interest  of  such  beneficiary  shall  be 
an  interest  in  possession. 

(2.)  No  beneficiary,  as  against  whom  there  would  be  a  good  defence 
by  virtue  of  this  section,  shall  derive  any  greater  or  other  benefit  from  a 
judgment  or  order  obtained  by  another  beneficiary  than  he  could  have 
obtained  if  he  had  brought  such  action  or  other  proceeding  and  this 
section  had  been  pleaded. 

(8.)  This  section  shall  apply  only  to  actions  or  other  proceedings 
commenced  after  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety,  and  shall  not  deprive  any  executor  or  administrator  of  any 
right  or  defence  to  which  he  is  entitled  under  any  existing  8tatute  of 
Limitations. 

Difficulty  In  construing  new  Act.  —  The  new  section  is  no  doubt 
Intended  to  completely  revolutionize  the  law,  but  it  is  unfortunately  by 
no  means  free  from  ambiguity.  Indeed  it  is  extremely  difficult  to 
understand  what  paragraph  (a)  of  sub-sect.  (1;  was  aimed  at.  It  could 
not  have  been  aimed  at  claims  for  the  recovery  of  land  or  other  property, 
or  the  proceeds  thereof  retained  by  the  trustee  personally,  because  such 
claims  are  expressly  excluded.  Nor  could  it  have  been  aimed  at  claims 
against  purchasers  from  the  trustee  with  notice  of  a  breach  of  trut»t, 
because  such  claims  are  already  provided  for  by  the  25th  section  of  7 
Will.  4  &  1  Vict.  c.  28.  Nor,  it  is  conceived,  could  it  have  been  Intended 
to  apply  to  actions  for  what  may  be  called  negligent  breaches  of  trust,  or 
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breaches  arising  from  mistake  or  the  like,  because  such  actions  are  for 
equitable  wrongs  sul  generis  arising  neither  out  of  tort  or  contract,  and 
not  falling  within  the  provisions  of  any  existing  Statute  of  Limita- 
tions (j ) ;  indeed,  such  claims  are  obviously  intended  to  be  provided 
for  by  paragraph  (b).  But  it  is  difficult  to  conceive  what  other  claims 
than  those  above  enumerated  could  be  made  against  a  trustee  as  such. 
Until  judicial  ingenuity  shall  solve  the  problem,  it  would  seem  that  the 
meaning  of  sub-sect.  1,  paragraph  (a)  must  remain  locked  up  in  the 
breast  of  the  learned  f  ramer  of  the  act.  The  conundrum  has  proved  too 
tough  for  Lord  Justice  Fry  (*),  and  it  would  seem  likely  that  para- 
graph (b)  will  be  the  only  really  effective  paragraph  of  this  very  obscure 
enactment. 

Illustrations. 

1 .  Failure  to  convert  according  to  imperative  direction. — Trustees, 
In  breach  of  trust,  carried  on  a  testator's  business  until  the  youngest 
child  attained  twenty-one,  in  the  year  1882,  when  they  sold  everything, 
and  divided  the  proceeds  between  all  the  children.  In  1890,  one  of  these 
children  commenced  an  action  seeking  to  make  the  trustees  liable  for  a 
loss  incurred  through  carrying  on  the  business.  It  was  held,  however, 
that  it  was  not  an  action  for  a  legacy  to  which  twelve  years  was  a  bar 
under  87  &  88  Vict.  c.  57,  s.  8,  but  an  action  for  breach  of  trust  to 
which  no  existing  statute  of  limitations  applied  prior  to  1890,  and  that, 
consequently,  under  the  act  of  1888,  sect.  8,  sub-sect.  1  (b),  the  lapse 
of  six  years  was  a  bar  (0* 

2.  The  whole  fund  expended  in  maintenance. —  Where  property 
was  held  in  trust  for  an  infant  on  attaining  twenty-one  (which  he  did  in 
1880),  and  in  1892  he  sued  the  trustee  for  an  account,  and  the  trustee 
deposed  that  he  had  (which  was  not  contradicted)  expended  the  entire 
fund  in  the  maintenance  and  education  of  the  infant,  it  was  held  that  the 
Act  of  1888  barred  any  claim  to  an  account  or  other  relief  (m). 

8.  Mortgage  of  insufficient  value. —  In  August,  1878,  trustees  com- 
mitted an  innocent  breach  of  trust,  by  investing  on  mortgage  of  prop- 
erty of  insufficient  value.  The  mortgagee  paid  interest  direct  to  the 
tenant  for  life  until  1890.  In  1892,  the  tenant  for  life  and  infant  remain- 
derman brought  an  action  to  compel  the  trustees  to  make  good  the 
amount  invested,  and  it  was  conceded  that  qua  the  remainderman,  they 
had  no  defence.  It  was,  however,  held,  that,  qua  the  tenant  for  life,  his 
right  to  complain  was  barred  at  the  expiration  of  six  years  from  the  date 
of  the  investment,  that  being  the  date  of  the  breach  of  trust  (n).  Conse- 
quently, although  the  trustees  were  ordered  to  make  good  the  loss  to  the 

(j)  See  Re  Bowden,  Andrew  v.  Cooper,  46  O.  D.  444. 

(*)  Ibid. 

(J)  Re  Swain,  Swain  v.  Bringeman,  (1891)  8  Oh.  288. 

(m)  Re  Page,  Jones  v.  Morgan,  (1893)  1  Ch.  804. 

(n)  Re  Somerset,  Somerset  v.  Earl  Poulett,  (1894)  1  Oh.  281. 
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estate,  they  were  allowed  to  receive  the  income  of  so  much  as  repre- 
sented the  loss  daring  the  life  of  the  tenant  for  life. 

4.  How  far  the  act  applies  where  trustee  has  remotely  benefited 
by  breach. — The  exceptions  in  sect.  8  of  the  Act  of  1888,  do  not 
preveut  a  trustee  having  the  benefit  of  the  statute,  because  the  trust 
fund  advanced  on  an  insufficient  security,  was,  in  fact,  applied  by  the 
borrower  in  payment  of  a  debt  to  his  bankers,  of  whom  the  trustee 
was  one  (o) . 

5.  How  far  statute  applicable  to  illegal  trust. —  It  has  been  held  by 
Mr.  Justice  Kekewlch  that  trustees  of  a  void  charitable  conveyance,  if  in 
possession  for  twelve  years,  gain  a  title  by  the  ordinary  Statute  of  Lim- 
itations, on  the  ground  that  the  express  trust  was  illegal,  and  that  the 
resulting  trust,  although  discoverable  on  the  face  of  the  settlement!  was 
Inconsistent  with  it  (p).  But  on  the  other  hand,  in  Patrick  v.  Simp- 
son (g),  where  there  was  a  resulting  trust  depending,  not  on  the 
illegality,  but  on  the  absence  of  an  express  trusty  It  was  held  that  the 
trustee  could  not  retain  the  property  and  plead  the  statute.  How- 
ever, a  resulting  or  other  constructive  trust  depending  upon  evidence 
outside  the  written  instrument,  was  always  within  the  Statutes  of 
Limitation  (r).  Therefore  a  tenant  for  life  of  leaseholds  who  renews  in 
his  own  name  (*),  or  a  mortgagee  In  possession  (even  although  the 
mortgage  be  in  the  form  of  a  trust  (*)),  Is  entitled  to  plead  the  statute 
and  keep  the  property. 

6.  Trust  apparently  constructive,  but  really  express. —  However, 
although  as  a  general  rule  constructive  trnstees  can  avail  themselves  of 
the  statute  while  keeping  the  property  for  their  own  benefit,  the  mere 
fact  that  a  person  Is  called  an  agent  instead  of  a  trustee,  does  not  confer 
on  him  the  statutory  protection  accorded  to  constructive  trustees,  if  he 
was,  in  fact,  expressly  trusted  with  money  or  property  for  a  particular 
purpose ;  for  in  that  case  he  becomes  an  express  trustee  («) . 

7.  Statute  has  no  application  where  there  has  been  a  false  state- 
ment made. —  The  statute  affords  no  defence  to  an  action  against  a  firm 
of  solicitors  who  have  falsely  told  their  client  that  money  which  he  had 
intrusted  to  them  for  investment  had  been,  in  fact,  invested  on  mort- 
gage, the  truth  being  that  a  clerk  of  the  solicitors  had  embezzled  It  (x). 

8.  Charges. —  Simple  charges  are  expressly  provided  for  by  the  stat- 
ute (y).    Where,  however,  a  charge  is  so  coupled  with  a  trust  as  to  be 


(0)  Be  Qumejf,  Mason  ▼.  Mercer,  (1898)  1  Oh.  090. 
(j>)  Churcher  v.  Martin,  42  0.  D.  812. 

(?)  24  Q.  B.  D.  128,  following  Salter  v.  Cavemagh,  1  D.  A  WaL  868. 
(r)  Bedford  v.  Wade,  17  V.  97. 
(«)  Petre  v.  Petre,  1  Dr.  871. 

(1)  Locking  v.  Parker,  8  Oh.  App.  80. 

(«)  See  Amifc*  v.  Oarrick,  6  Oh.  App.  988;  Jbt*  v.  BfO,  2  H.  L.  0.  28;  and  Be 
Bell,  Lake  V.  Bell,  84  0.  D.  482. 

(«)  Moore  v.  Knight  (1891),  1  Oh.  847. 
(y)  8  ft  4  Will.  4, 0.27, 1.40. 
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in  reality  a  trust  itself,  the  old  statutes  did  not  apply.  For  instance, 
where  a  testator  charged  his  property  with  payment  of  his  debts,  and 
imposed  an  obligation  on  the  devisee  to  exert  himself  actively  in  paying 
the  debts,  the  case  did  not  fall  within  the  old  statute  (*) ;  and  it  is  con- 
ceived that  it  would  not  full  within  the  provisions  of  the  new  Act. 

9.  Laches. —  As  has  been  stated,  even  before  the  Act  of  1888,  a  bene- 
ficiary under  a  declared  trust  might  disentitle  himBelf  to  relief  by  great 
laches.  Thus  A.,  being  greatly  in  debt,  executed  a  deed  of  trust  for  the 
benefit  of  his  creditors,  and  among  the  property  was  the  benefit  of  a  lease 
for  lives,  renewable  for  ever,  on  which  the  rent  reserved  was  a  high  rack 
rent.  The  tenant  under  this  lease  complained,  and  the  trustee,  with  the 
knowledge,  but  without  the  consent  of  A.  (but  with  the  consent  and 
approbation  of  A.'s  brother,  who  had  the  management  of  A. 's  affairs), 
accepted  a  reduced  rent.  A.  complained  of  the  abatement,  but  took  no 
steps  to  put  an  end  to  it  for  some  years.  It  was  held  that  after  the 
expiration  of  the  trnst,  the  trustee  could  not  be  called  upon  to  make  up 
the  deficiency  (a). 

10.  So  where,  with  full  knowledge  of  a  breach  of  trnst,  no  step  was 
taken  for  thirty-eight  years,  it  was  held  that  the  beneficiaries  had  lost 
their  right  to  make  any  claim  (6). 

11.  Laches  not  always  a  bar. —  But,  although  long  acquiescence  is  a 
bar  to  relief,  the  reason  for  holding  so  is,  that  the  fact  of  lying  by  for  a 
considerable  period,  is  evidence  of  an  intention  or  election  on  the  part  of 
the  beneficiary,  not  to  exercise  his  strict  rights.  Consequently,  where 
the  circumstances  are  such  as  to  afford  no  ground  for  any  such  presump- 
tion, long  acquiescence  will  be  no  bar  to  relief  unless  the  statute  Is 
applicable  (c). 

12.  Inconvenience  of  relief  after  long"  delay. —  However,  apart  from 
intention,  wherever  it  is  for  the  general  convenience  that  a  suit  in 
respect  of  a  long  dormant  grievance  should  be  disallowed,  the  court  will 
refuse  relief  on  the  ground  that  "  Ezpedit  reipublicce  ut  sit  flnid  litium." 
For  instance,  where  a  plaintiff  seeks  to  set  aside  a  purchase  obtained 
from  him  by  his  solicitor,  a  delay  of  less  than  twenty  years  may  bar  the 
right  to  reliei,  if  it  would  be  inconvenient  to  grant  it  (d).  So  where.  In 
an  action  for  an  account,  the  plaintiff  by  lying  by  has  rendered  it  im- 
possible or  very  inconvenient  for  the  defendant  to  render  the  account, 
lie  will  get  no  relief  (e). 

(«)  Hunt  v.  Baieman,  10  Ir.  Rep.  Eq.  800. 

(a)  McDonnell  v.  White,  supra. 

(6)  Sleeman  v.  Wilson,  13  Eq.  86;  and  see  also  Jonet  v.  Biggins,  2  Eq.  588. 

(c)  See  and  consider  Me  Cross,  Harston  v.  Tenison,  20  O.  D.  109;  and  see  also 
Farrant  v.  Blanchford,  11  W.  B.  178. 

(d)  Qrtsley  v.  Mousley,A  D.  &  J.  78. 

(«)  See  per  Lord  Alvanley,  in  Pickering  v.  Stamford,  2  V.  272;  and  see  also  CUgf 
v.  Edmonston,  8  Jar.  N.  8. 299;  Tatam  v.  Williams,  8  Ha.  847. 
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Article  79. 

Trustees  generally  entitled  to  contribution  inter  $e>  but  may 
be  entitled  to  be  indemnified  by  co-trustee  or  beneficiary 
who  instigated  breacfi. 

Trustees  generally  entitled  to  contribution  inter  se, 
but  may  be  entitled  to  be  indemnified  by  co-trustee  or 
beneficiary  who  instigated  breach. —  (1)  As  a  general 
rule,  where  several  trustees  have  been  guilty  of  a  breach 
of  trust  not  amounting  to  actual  fraud  (/),  those  who  are 
obliged  to  pay,  will  be  entitled  to  exact  contribution  from 
the  others  (</);  and  such  contribution  may  be  ordered  in 
the  action  in  which  the  liability  was  established  (A)-1 

(2)  Where,  however,  one  of  several  trustees  has  been 
guilty  of  fraud,  or  has  otherwise  benefited  by  the  breach, 
or  has  been  the  confidential  solicitor  of  his  co-trustees,  he 
may  have  to  indemnify  them  and  to  bear  the  whole  loss 
himself  (ta).3 

(3)  Where  a  trustee  commits  a  breach  of  trust  at  the 

(/)  Atty.-Oen.  v.  Wilson,  supra;  see  Lingard  y.  Bromley,  1  V.  A  II.  114;  Tarieton 
T.  Hornby,  1  T.  &  C.  3S8. 

(ff)  Lingard  v.  Bromley,  snpra;  Birks  v.  Micklethwaite,  S3  B.  409;  AH.  Gen.  v. 
Dangars,  Ibid.  0*14.  This  claim  to  contribution  is  now  considered  a  specialty  debt ; 
19  A  30  Vict,  c  97. 

(A)  Friedman  ▼.  Tindall,  24  B.  244. 

(i)  Bahin  v.  Hughes,  31  O.  D.  390 ;  Blyth  v.  Fiadgate,  (1891)  1  Ch.  at  p.  365;  Feather - 
stone  v.  West,  6  Ir.  Rep.  Eq.  86 ;  Lockart  v.  BeiUy,  25  L.  J.,  Ch.  697 ;  Thompson  v.  Finch, 
32  B.  816;  8  D.  M.  &  0. 560;  and  see  Butler  v.  Butler,  7  C.  D.  116. 


i  Contribution. —  Minneapolis  Mill  Co.  v.  Wheeler,  31  Minn.  121; 
Ankeny  t?.  Moffltt,  87  Minn.  109;  33  N.  W.  Rep.  320;  Vandiverv.  Pollack, 
97  Ala.  467;  12  So.  Rep.  413;  Hickey  v.  Dole,  66  N.  H.  612;  31  Atl.  Rep. 
900. 

*  Contribution.— Bairdt>.  Medvale  Steel  Works,  12  Phila.  255;  Golds- 
borough  v.  Darst,  9  111.  App.  205;  Nichols  v.  Nowling,  82  Ind.  488;  Herr 
».  Barber,  2  Mackoy,  545;  Boyer  v.  Bolander  (Pa.  St.),  18  Atl.  Rep.  127; 
Sherner  v.  Spear,  92  N.  C.  148;  Torpy  v.  Johnson,  48  Neb.  882;  62  N.  W. 
Rep.  258. 
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instigation  or  request  (k)  or  with  the  consent  in  writing  of 
a  beneficiary,  the  court  may,  if  it  thinks  fit,  and  notwith- 
standing that  the  beneficiary  may  be  a  married  woman 
entitled  for  her  separate  use  and  restrained  from  antici- 
pation, make  such  order  as  to  the  court  seems  just,  for 
impounding  all  or  any  part  of  the  interest  of  the  bene- 
ficiary in  the  trust  estate  by  way  of  indemnity  to  the 
trustee  or  person  claiming  through  him  (I). 

Illustrations. 

1.  Contribution  between  trustees. —  A  loss  was  suffered  by  the 
creditors  of  a  bankrupt  through  the  joint  default  of  the  assignees  in 
bankruptcy.  A  decree  was  made  against  them,  and  one  of  them  had  to 
make  the  loss  good.  Contribution  was,  however,  enforced  against  his 
co-assignees.  Sir  W.  Grant,  M.  R.,  saying:  "Where  entire  damages 
are  recovered  against  several  defendants  guilty  of  a  tort,  a  court  of 
justice  will  not  Interfere  to  enforce  contribution  amongst  wrong-doers; 
but  here  there  is  nothing  but  the  non-performance  of  a  civil  obligation. 
The  liability  is  not  ex  delicto  unless  every  refusal  to  comply  with  a  legal 
obligation  makes  a  party  guilty  of  a  delictum  "  (wi). 

2.  Lien  of  trustee  made  liable  on  costs  awarded  to  co-trustee. —  So 
where  a  large  balance  was  found  to  be  due  jointly  from  a  trustee  and  the 
representatives  of  a  deceased  co-trustee  (»),  but  costs  were  given  to 
both  out  of  the  trust  estate,  it  was  held  (the  estate  of  the  deceased  co- 
trustee being  quite  insolvent,  and  therefore  unable  to  contribute)  that 
the  surviving  trustee,  upon  paying  the  whole  of  the  loss,  was  entitled  to 
a  lien  for  half  of  It  on  the  costs  awarded  to  the  representatives  of  his 
deceased  co- trustee  (o). 

3.  How  far  a  more  guilty  trustee  is  bound  to  indemnify  his  less 
guilty  co-trustees. —  In  Bahin  v.  Hughes  (p),  Cotton,  L.    J.,  said:  — 

(i)  The  request  need  not  be  in  writing,  although  a  mere  consent  mast  be;  per 
Kekewich,  J.,  in  Griffith*  ▼.  Hughes,  (1892)  8  Ch.  106;  and  per  Llndley,  L.  J.,  in  Be 
Somerset,  Somerset  v.  Lord  Poulett,  (1894)  1  Gh.  281. 

(2)  Trustee  Act,  1893,  sect.  45.  This  section  applies  to  breaches  of  trust  when- 
ever committed,  bat  not  so  as  to  prejudice  any  question  in  any  proceeding  which 
was  pending  on  the  24th  of  December,  1888,  and  is  still  pending  (sub-sect  2). 

(m)  Lingard  v.  Bromley,  supra.  As  to  contribution  by  directors  of  a  company 
where  one  of  them  has  been  made  responsible  for  a  breach  of  trust  in  misapply- 
ing the  company's  assets,  see  liamskiU  v.  Edwards,  81 0.  D.  100. 

(n)  It  need  scarcely  be  pointed  oat  that  the  representatives  of  a  deceased 
trustee  are  not  liable  for  a  breach  of  trust  committed  after  his  death,  where  he  has 
left  the  trust  fund  in  a  proper  state  of  Investment  (Re  Polk,  41  W.  B.  28).  Of 
course,  they  may  be  liable  where  he  has  not  so  left  it;  Gibbins  v.  Taylor,  22  B.  844. 

(o)  Fletcher  v.  Green,  88  B.  515. 

(0)  81  C.  D.  890,  894. 
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4t  On  going  into  the  authorities  there  are  very  few  cases  in  which  one 
trustee  who  has  been  guilty  with  a  co-trustee  of  breach  of  trust,  and 
held  responsible,  has  successfully  sought  indemnity  as  against  his  co- 
trustee. Lockhart  v.  Beilly  (4),  and  Thompson  v.  Finch  (r),  are  the  only 
cases  which  appear  to  be  reported.  Now,  in  Lockhart  v.  BeiUpt  it 
appears  from  the  report  of  the  case  in  the  Law  Journal,  that  the 
trustee  by  whom  the  loss  was  sustained  had  been  not  only  trustee,  but 
had  been  and  was  a  solicitor  and  acting  as  a  solicitor  for  himself  and  his 
co-trustee,  and  it  was  on  his  advice  that  Lockhart  had  relied  in  making  the 
investment  which  gave  rise  to  the  action  of  the  cestui  que  trust. 
The  Lord  Chancellor  [Lord  Cran worth]  refers  to  the  fact  that  he  was  a 
solicitor,  and  makes  this  remark :  '  the  whole  thing  was  trusted  to  him. 
He  was  the  solicitor,  and,  independently  of  the  consideration  that  one 
cannot  help  seeing  it  was  done  with  a  view  of  favoring  his  own  family, 
yet,  If  that  had  not  been  so,  the  co-trustee  leaves  it  with  the  solicitor 
trustee,  by  whose  negligence  (I  use  no  harsher  word)  all  this  evil,  in  a 
great  degree,  has  arisen.9  Therefore  the  Lord  Chancellor  in  giving  his 
decision  relies  upon  the  fact  of  the  trustee  being  a  solicitor.  In  Thomp- 
son v.  Finch  a  right  was  conceded  to  prove  against  the  estate  of  the 
deceased  trustee  for  the  full  loss  sustained ;  but  it  appears  that  in  this 
case  also  he  was  a  solicitor,  and  that  he  really  took  this  money  to  him* 
self,  for  he  mixed  it  with  his  own  money  and  invested  it  on  a  mortgage ; 
and,  therefore,  it  was  held  that  the  trustee  was  entitled  to  indemnity 
from  the  estate  of  the  co-trustee  who  was  a  solicitor.  ...  Of  course 
where  one  trustee  has  got  the  money  into  his  own  hands,  and  made  use 
of  it,  he  will  be  liable  to  his  co- trustee  to  give  him  an  indemnity  («). 
Now  I  think  it  wrong  to  lay  down  any  limitation  of  the  circumstances 
under  which  one  trustee  would  be  held  liable  to  the  other  for  indemnity, 
both  having  been  held  liable  to  the  cestui  que  trust;  but  so  far  as  cases 
have  gone  at  present,  relief  has  only  been  granted  against  a  trustee  who 
has  himself  got  the  benefit  of  the  breach  of  trust,  or  between  whom  and 
his  co-trustees  there  has  existed  a  relation,  which  will  justify  the  court 
in  treating  him  as  solely  liable  for  the  breach  of  trust." 

4.  Secus,  where  one  only  remotely  benefited.  —  However,  one 
trustee  will  not  have  to  indemnify  his  co -trustees  where  his  breach  of 
trust  is  only  remotely  connected  with  the  loss,  unless,  of  course,  he  was 
guilty  of  actual  fraud.  Thus,  in  Butler  v.  Butler  (t),  two  trustees 
advanced  money  to  a  builder  on  mortgage.  The  land  had  belonged  to 
the  defendant,  one  of  the  trustees,  and  part  of  the  money  advanced  was 
applied  by  the  builder  in  payment  of  the  price  of  the  land,  and  of  other 

(q)  36  L.  J.,  Oh.  S97. 
(r)  22  B.  816 ;  8  D.,  M,  A  6. 560. 
(«)  See  Feaiherston*  v.  West,  6  Ir.  Rep.  Sq.  86. 

(<)  7  C.  D.  116;  and  see  also,  as  to  non- liability  of  a  trustee  for  iesMte  gala* 
muttuy  v.  Smith,  4  Ch.  App.  618. 

31 
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money  due  from  him  to  the  defendant.  The  other  trustee  commenced 
this  action,  alleging  that  the  security  was  insufficient,  and  asking  that  it 
might  be  realized,  and  that  the  defendant  might  make  good  any  deficiency. 
It  was,  however,  held,  that  the  indirect  benefit  which  a  creditor  gets  from 
trust  moneys  being  lent  to  his  debtor  upon  insufficient  security,  Is  too 
remote  (unless  the  thing  was  a  fraudulent  scheme)  to  render  him  solely 
liable  to  make  good  the  loss. 

6.  Breaches  of  trust  committed  at  the  instigation,  or  request,  or 
with  consent  of  beneficiaries.— Prior  to  the  Act  of  1888,  the  law  as  to 
the  right  of  trustees  to  be  indemnified  for  breaches  of  trust  by  those  who 
Instigated  such  breaches  was,  it  is  conceived,  as  follows,  viz. : — 

(1.)  As  between  the  trustees  and  a  person  who  knowingly  Instigated  a 
breach  of  trust  («),  or  who  reaped  the  benefit  of  one,  the  latter  was 
bound  to  indemnify  the  former  to  the  extent  of  the  property  actually  re- 
ceived by  him,  or  by  some  other  person  at  his  request,  in  consequence  of  the 
breach  (x). 

(2.)  Where  the  instigator  was  a  beneficiary,  the  trustees  would  have 
a  lien  on  his  share  for  such  amount  (y). 

(8.)  Where  the  instigator  was  a  married  woman  entitled  for  her 
separate  use,  the  onus  lay  on  the  trustees  of  showing  that  she  acted  for 
herself  In  the  matter,  and  was  fully  Informed  of  the  state  of  the  case  (s). 
But  where  she  was  restrained  from  anticipation,  the  trustees  could 
acquire  no  lien  on  her  interest  (a). 

The  45th  section  of  the  Trustee  Act,  1898  (which  is  a  re-enactment  of 
the  6th  section  of  the  Act  of  1888),  makes  the  following  Important  modi- 
fications in  the  law,  viz. :  — 

(1.)  The  absolute  protection  formerly  given  to  a  married  woman  re- 
strained from  anticipation  who  instigates  a  breach  of  trust  is  removed, 
and  the  court  Is  empowered  (not  required)  to  impound  her  Interest  to 
Indemnify  the  trustees  (b). 

(2.)  A  mere  request  (as  distinguished  from  instigation)  will  be 
sufficient  to  enable  the  court  to  give  the  trustee  relief,  and  the  request 
need  not  be  in  writing  (c). 

(3.)  The  section   does   not   restrict  the  trustee's  indemnity  to  the 


(«)  See  Sawyer  v.  Sawyer,  28  0.  D.  596;  Ryder  v.  BicJberton,  8  Sw.  80,  n. 

(a?)  Lew.  744;  Baby  v.  Bidehalgh,  7  D.,  M.  ft  O.  108;  Trafford  v.  Boekm,  8  Atk. 
440 ;  Lord  Mont  ford  v.  Lord  Cadogen,  19  V.  639;  Brown  v.  Maunsell,  5  Ir.  Ch.  R.  851 ; 
Walsham  v.  Statnton,  1  H.  ft  M.  887. 

(y)  Prime  v.  Savell,  W.  H.  1867,  p.  227. 

(*)  Sawyer  v.  Sawyer,  supra. 

(a)  Stanley  v.  Stanley,  7  C.  D.  587. 

(6)  How  important  this  is  may  be  seen  from  a  perusal  of  the  observations  of 
Lord  Langdale  in  Tyler  v.  Tyler,  8  Bea.  568.  For  an  Instance  of  a  case  in  which 
the  new  power  has  been  acted  on,  see  Griffiths  y.  Hughes,  (1892)  8  Oh,  105;  and  for 
one  in  which  it  was  not,  see  Bichette  v.  Bichette,  64  L.  T.  268. 

(c)  Per  Eekewick,  J.,  Griffiths'*.  Hughes,  supra. 
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amount  by  which  the  beneficiary  benefited  by  the  breach  of  trust,  bat 
apparently  the  court  may  extend  the  indemnity  to  the  entire  interest  of 
the  beneficiary. 

6.  To  render  beneficiary  liable  to  indemnify  trustee,  be  must 
have  known  that  act  was  a  breach  of  trust. —  In  order  to  make  a 
beneficiary  liable  under  sect.  45  of  the  Act  of  1898,  he  must  not  only  have 
instigated  or  requested  or  consented  in  writing  to  the  breach,  but  must 
also  have  known  the  facts  which  would  render  what  was  done  a  breach 
of  trust.  Thus,  where  a  tenant  for  life  undeniably  requested  trustees  to 
invest  the  trust  fund  on  a  certain  security,  but  it  did  not  appear  that  he 
Intended  to  be  a  party  to  a  breach  of  trust,  and  in  effect  he  left  It  to  the 
trustees  to  determine  whether  the  security  was  a  proper  one  for  the  sum 
to  be  advanced,  It  was  held  that  the  trustees  could  not  impound  his  life 
Interest  to  make  good  the  breach  (<J).  But  if  the  tenant  for  life  had 
been  proved  to  have  knowingly  requested  the  breach  of  trust,  the  decis- 
ion would  (even  before  the  statute)  have  been  otherwise  (e). 

7.  Guilty  knowledge  must  be  conclusively  proved  in  the  case  of 
*>  married  woman. —  It  is  conceived  that  in  the  case  of  a  married 
woman,  the  court  will  require  even  stricter  proof  of  her  guilty  knowl- 
edge than  in  the  case  of  a  •man.  As  was  said  by  Fry,  L.J.,  in  Sawyer  v. 
Sawyer  (/).  "  The  substance  of  the  transaction  is  a  charge  created  by 
a  cestui  que  trust  in  favour  of  a  trustee  by  way  of  indemnity  against  a 
breach  of  trust  committed  by  him.  The  primary  duty  of  the  trustee 
was  the  protection  of  the  fund  which  he  did  not  protect,  and  before  a 
trustee  can  claim  the  benefit  of  any  charge  or  right  of  retainer 
against  the  interest  of  a  married  woman  in  the  fund,  it  appears 
to  us  to  be  reasonable  that  he  should  show  that  the  charge,  or 
right  of  retainer,  was  created  by  her  with  a  full  knowledge  of  all  the 
circumstances.  It  is  probable  that,  in  the  case  of  a  man  of  full  years, 
the  court  would  presume  him  so  to  be  acting;  but  In  the  case  of  a  feme 
covert,  we  do  not  think  the  presumption  exists  in  favor  of  the  trustee, 
whose  primary  duty  was  to  protect  the  fund  for  her  benefit.  ...  All 
the  cases  in  which  the  separate  estate  of  a  married  woman  has  been  held 
to  be  affected  by  a  breach  of  trust  are,  so  far  as  we  are  aware,  cases  in 
which  she  has  been  an  actual  actor  in  the  transaction  herself ;  such  are 
the  cases  of  Crosby  v.  Church,  (?),  Cltve  v.  Carew  (A),  Pemberton  v.  Gill 
(i) .    In  no  case,  so  far  as  we  know,  has  her  separate  estate  been  charged 

(d)  Be  Somerset,  Somen*  ▼.  Earl  Poulett,  (1894)  1  Ch.  2SJL 

(e)  Baby  v.  Ridehalgh,  7  D.t  M.  &  0. 106. 

(/)  28  C.  D.  695;  bat  see  Griffith*  y.  Hughe;  (1893)  8  Oh.  105,  In  which  Mr.  Justice 
Kekewioh  Impounded  the  income  of  a  married  woman  restrained  from  anticipation. 
Bat  qaare  whether  that  waa  consistent  with  Be  SomerteL  On  the  other  hand,  oonf. 
decision  of  Bowen,  L.J.,  In  JNcsfeettf  ▼.  JKdbettt,  64  L.  T.  285. 

if)  8  B.  485. 

(A)  1  J.  A  H.  199. 

(<)  1  Dr.  ft  Sin.  288. 
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on  the  mere  ground  of  her  having  acquiesced  in  or  approved  of  the  breach 
of  trust.1' 

8.  Where  trustees  have  wrongfully  parted  with  trust  fond  to 
trustees  of  subsidiary  settlement. —  Where  trustees!  at  the  request  of 
a  beneficiary,  advance  the  trust  fund  to  her,  with  notice  that  she  has  set- 
tled it  by  another  settlement,  they  cannot  impound  her  income  under 
such  other  settlement  because  that  income  is  not  the  interest  of  a 
flciary  in  the  trust  estate  of  which  they  are  the  trustees  (ft). 

(*)  JNctettfv.  Afctettt,  *4  L.  T.  20L 
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Article  80. 

Liability    of    Third   Parlies    or    Beneficiaries   who  are 

Parties  to  a  Breach  of  Trust. 

Liability  of  Third  Parties  or  Beneficiaries  who  are 
Parties  to  a  Breach  of  Trust. —  (1)  All  persons  who 
meddle1  with  trust  funds,  or  mix  themselves  up  with  a 
breach  of  trust,  become  trustees  by  construction  of  equity, 
and  render  themselves  equally  liable  with  the  trustees,1 

1  Liability  of  third  parties  or  beneficiaries  who  are  parties  to  a 
broach  of  trust  —  Meddling  —  Bailey  v.  Winn  (Mo.),  12  B.  W.  Rep. 
1046;  Grimsley  v.  Grimsley,  79  Ga.  897;  Swift  v.  Williams,  68  Md.  286. 

•  Liability  of  third  parties  or  beneficiaries  who  are  parties  to  a 
breach  of  trust.  —  To  this  head  may  be  referred  the  principle  by  which 
a  grantee  of  trust  property  who  takes  with  notice  that  the  conveyance  is 
in  breach  of  trust,  is  held  as  a  participant  in  the  breach  and  becomes  a 
trustee  for  the  beneficiaries.  Randolph  v.  East  Birmingham  Land  Co.  ' 
(Ala.),  16  So.  Rep.  126;  Deckel  v.  8mith,  88  W.  Va.  685;  18  8.  R.  Rep. 
721;  Thomas  v.  Linn.  (W.  Va.),  20  8.  E.  Rep.  878;  Butte  Hardware  Co. 
e.  Schwab  (Mont.),  84  Pac.  Rep.  24;  Murphy  v.  Whitney,  140  N.  T.  571; 
American  Preserve  Co.  v.  Columbia  Iron  Co.,  28  N.  T.  8upp.  571 ;  In  re 
Jordan,  2  Fed.  Rep.  819;  Leake  v.  Watson,  58  Conn.  882;  20  Atl.  Rep. 
848;  Second  Unitarian  Society  v.  Grant,  55  Fed.  Rep.  22;  Mechanic's 
Bank  v.  8eton,  1  Pet.  899;  Caldwell  v.  Carrington,  9  Pet.  86;  Russell  «• 
Clark,  7  Cranch,  69,  97;  Wormley  v.  Wormley,  8  Wheat.  421;  Oliver  «• 
Piatt,  8  How.  888;  Smith  v.  Walser,  49  Mo.  250;  Newson  v.  Porter,  69 

(485) 
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both  in  relation  to  primary  liability,  and  to  the  limitation 
of  the  right  of  pleading  the  statutes  of  limitation  (a).  * 

(2)  Where  such  a  person  has  a  partial  equitable  interest 
in  the  trust  property,  whether  original  or  derivative  (6), 
it  may  be  stopped  by  his  co-beneficiaries  (c),  but  as  against 
all  persons  claiming  under  him,  including  (semble)  pur- 
chasers for  value  without  notice  (d).2  But  where  he  takes 
a  legal 9  as  distinguished  from  an  equitable  interest  under 
the  same  settlement,  that  cannot  be  touched  (e). 

(3)  This  article  has  no  application  where  the  guilty 
party  is  a  married  woman  restrained  from  anticipation  (  /  ) . 

Illustrations. 

1.  Trust  fond  lent  to  tenant  for  life. —  A  trustee,  in  breach  of  trust, 
lends  the  trust  fond  to  the  tenant  for  life.  Here  both  the  trustee  and 
the  tenant  for  lite,  who  has  got  the  trust  funds  Into  his  own  hands  by  a 


(a)  Be  Barney,  Barney  y.  Barney ;  (1892)  2  Ch.  265;  Blyih  y.  Fladgate,  (1891)  1  Cta. 
887;  Lee  v.  Sankey,  IS  Eq.  204;  Rolfs  v.  Gregory,  11  Jar.,  N.  8. 98;  Brtdgeman  v.  Gill, 
24  B.  802 ;  Eaves  y.  Hlckson,  80  B.  136 ;  Morgan  v.  Elford,  4  C.  D.  852 ;  Dixon  ▼.  Dixon, 
9  0.  D.  587.  Bat  of  coarse  the  rale  does  not  apply  to  persons  who,  without  notice  of 
a  trust,  deal  with  trust  property  In  a  manner  inconsistent  with  It;  Williams  y. 
WUUame,  17  O.  D.  487. 

(b)  Jacubs  v.  Rylance,  17  Bq.  851 ;  Doering  v.  Doering,  42  0.  D.  203. 

(c)  Woodyatt  v.  Greeley,  8  Sim.  180;  Fuller  y.  Knight,  6  B.  205 ;  ITGachen  v.  Dew, 
15  B.  84 ;  Vaughton  v.  Noble,  80  B.  84 ;  Jacubs  v.  Rylance,  17  Bq.  841. 

(d)  Jacubs  v.  Rylance,  supra,  and  Doering  v.  Doering,  snpra. 

(e)  Egbert  v.  Butter,  21  B.  560;  Fox  v.  Buckley,  3  C.  D.  508,  bat  see  Woodyatt  v. 
Greeley,  supra. 

(/)  Stanley  v.  Stanley,  7  O.  D.  589. 

— H 

N.  Y.  188;  Byem  ».  Doyle,  81  Iowa,  58;  Martam  t>.  Murtam,  89  111.  80; 
McVey  v.  McQuallty,  97  111.  98;  Planters'  Bank  v.  Plater,  64  Ga.  609; 
Ward  v.  Splvey,  18  Fla.  847;  Plndall  v.  Trevor,  80  Ark.  249;  Griffin  v. 
Blemcher,  17  Cal.  70;  Price  v.  Beeves,  88  Cal.  457;  Boyd  v.  Brlnckert, 
5  Cal.  427. 

1  Liability  of  third  parties  or  beneficiaries  who  are  parties  to  a 
breach  of  trust  —  Limitations. —  In  re  Marshall's  Estate,  188  Pa. 
8t.  285. 

a  Liability  of  third  parties  or  beneflciariee  who  are  parties  to  a 
breach  of  trust  —  Stopping  interest  of  owner  of  equitable  interest. — 
Ehlenv.  City  of  Baltimore  (Md.),  25  Atl.  Bep.  917. 
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breach  of  trust  to  which  he  was  himself  a  party  (g),  will  be  Jointly  and 
severally  liable  to  the  beneficiaries. 

2.  Third  party  with  notice  of  breach  la  liable. —  A  testator  be- 
queathed a  sum  of  600Z.  (which  he  described  as  being  in  the  hands  of  one 
Gregory,  to  whom  he  had  lent  the  same  on  the  security  of  his  note  of 
hand,)  to  his  son-in-law  Bolfe,  upon  trust  to  invest  the  same,  and  pay 
the  dividends  and  Interest  to  his  daughter,  the  wife  of  Rolfe,  for  life,  for 
her  separate  use;  and  after  her  death  upon  trust  for  Rolfe  for  life,  with 
remainder  to  their  children.  On  the  death  of  the  testator,  Rolfe,  the 
trustee,  became  Indebted  to  Gregory,  and  in  order  to  discharge  part  of 
that  debt  he  delivered  to  Gregory  the  note  of  hand  for  60W.  It  was  held 
that  as  Gregory  had  information  of  the  manner  of  the  bequest  he  was  a 
party  to  the  fraudulent  abstraction  of  the  trust  property,  and  llaftle  to 
refund  the  amount,  and  that  being  founded  on  fraud,  the  Statute  of 
Limitations  did  not  apply  (A). 

8.  Bankers  with  notice  of  trust  fund. —  So,  where  a  fund  was  stand- 
ing to  the  account  of  two  trustees  in  the  books  of  some  bankers,  who  had 
notice  that  it  was  a  trust  fund,  and  by  the  direction  of  the  tenant  for  life 
only,  they  transferred  it  to  his  account,  and  thereby  obtained  payment 
of  a  debt  due  from  him  to  them,  it  was  held  that  the  trustees  might  sue 
the  bankers  to  have  the  trust  fund  replaced,  and  that  the  Statute  of 
Limitations  was  not  applicable  (*). 

4.  Trust  fund  paid  to  wrong  person  on  faith  of  forged  certifi- 
cate.—In  Eaves  v.  Biekson  ( j)  trustees  had  paid  over  trust  funds 
bequeathed  to  the  children  of  one  William  Knlbb,  upon  the  faith  of  a 
forged  marriage  certificate,  which  William  Knibb  produced  to  (Asm,  from 
which  It  appeared  that  certain  illegitimate  children  of  his  were  legiti- 
mate. It  was  held  that  William  Knibb,  who  had  produced  the  certificate, 
must  be  made  responsible  for  the  money  as  well  as  the  trustees. 

6.  Trustees  de  son  tort. —  In  general,  beneficiaries  may  proceed 
against  an  agent  of  their  trustee  where  he  has  not  confined  himself  to 
the  duties  of  an  agent,  but,  by  accepting  a  delegation  of  the  trust  (*)»  or 
by  fraudulently  mixing  himself  up  with  a  breach  of  trust,  he  has  himself 
become  a  trustee  by  construction  of  equity  (I).  It  is,  however,  essen- 
tial to  the  character  of  a  trustee  de  son  tort,  that  he  should  have  trust 
property  either  actually  vested  In  him,  or  so  far  under  his  control,  that 
he  Is  In  a  position  to  require  that  it  should  be  vested  in  him  (m).    Thus, 

{§)  Cotoper  v.  Stoneham,  68  L.  T.  18. 

(fc)  Bolfe  v.  Gregory,  supra;  Dixonv.  Dixont  90.  D.  087. 

(<)  Bridgtman  v.  GiU,  24  B.  803. 

(j)  80  B.  186. 

(*)  Cowperi.  8toneham99o'L.  T.  18. 

(0  Be  Barney  Barney  v.  Barney,  (1802)  8  Oh.  MS. 

(m)  Ibid.,  and  see  Btundeli  v.  BhmaeU,  40  0.  D.  870.  Solicitors  who  prepare 
deeds  relating;  to  oontemplated  technical  breaches  of  trust  but  advise  against  their 
execution,  and  are  not  liable  if  they  have  no  reason  to  suspect  dishonesty  (Barnes 
V.  Addy,  9  Oh.  App.  844). 
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where  the  capital  of  a  trust  fond  having  got  into  the  hands  of  the 
trustee's  solicitor,  was,  through  his  intervention,  spent  by  the  trustee, 
the  solicitor  was  held  liable  (n) ;  for  where  trust'  funds  come  Into  the 
custody  and  under  the  control  of  a  solicitor,  or  indeed  of  any  one  else, 
with  notice  of  the  trusts,  he  can  only  discharge  himself  of  liability  by 
showing  that  the  property  was  duly  applied  in  accordance  with  the 
trusts  (o).  It  is  not  sufficient,  for  example,  to  show  that  the  solicitor 
invested  it  by  the  direction  of  the  trustees  in  an  unauthorized 
investment  (p),  nor  that  he  paid  it  to  one  of  several  trustees  who  misap- 
propriated it  (9).  Of  course,  however,  a  solicitor  would  be  justified  in 
paying  it  to  the  whole  of  the  trustees  jointly. 

6.  Solicitor  knowingly  assisting  in  getting  fund  in  court  paid  to 
wrong  person. —  If  a  solicitor,  knowiog  that  money  which  is  in  court 
belongs  to  one  person,  commences  proceedings  in  the  name  of  another, 
and  obtains  payment  to  such  other,  he  is  personally  chargeable  with 
the  amount.  Nay,  even  if  he  has  not  actual  knowledge  of  the  falseness 
of  the  claim,  but  has  knowledge  of  circumstances  which,  if  duly  consid- 
ered, would  lead  to  a  knowledge  of  the  truth,  he  will  be  made  personally 
responsible  for  the  loss  which  his  want  of  consideration  may  cause  (r) . 

7.  Solicitor  receiving  and  retaining  trust  money. —  Again,  where  a 
solicitor  receives  trust  moneys  on  payment  off  of  a  mortgage,  and  retains 
them,  he  is,  qua  the  statutes  of  limitation,  in  the  position  of  an  express 
trustee  who,  as  has  been  stated  above,  can  never  plead  the  statutes  in 
respect  of  money  which  he  has  received  and  converted  to  his  own 
use  (*). 

8.  Where  party  who  has  joined  in  breach  is  a  partial  beneficiary. — 
As  stated  in  the  second  paragraph  of  the  present  article,  the  equitable 
interest  of  a  partial  beneficiary  who  has  made  himself  liable  by  joining 
in  a  breach  of  trust,  may  be  stopped  at  the  instance  of  his  co -benefi- 
ciaries, until  the  whole  loss  to  the  estate  has  been  compensated.  This 
right  of  the  beneficiaries,  mustnotj  however,  be  confused  with  the  limited 
right  of  the  trustee  (treated  of  in  article  79  supra)  to  impound  the 
interest  of  a  beneficiary  who  has  requested,  instigated,  or  consented  in 
writing  to  a  breach  of  trust,  by  way  of  indemnifying  the  trustee  himself. 
The  two  rights  are  essentially  different,  and  it  is  apprehended  that  bene- 
ficiaries might  have  the  right  referred  to  in  paragraph  2  of  the  present 
article,  in  cases  where  the  trustee  (who  is  after  all  partteeps  eriminis) 
might  be  refused  the  right  of  impounding  the  interest  of  the  instigating 
beneficiary.  It  must  also  be  understood  that  the  rule  laid  down  in  par- 
agraph 2  of  the  present  article,  applies  a  fortiori  to  the  case  of  a  bene- 

(n)  Morgan  v.  8tepheni,  8  Giff.  226. 
(o)  Blyth  v.  FladgaU,  (1891)  1  Ch.  837. 
(j>)  Blyth  v.  Fladgate,  supra. 
(9)  Lee  v.  Sankey,  15  Eq.  204. 

(r)  Ezorty.  Litter, 5 B.  685;  Toddy.  Studholme,  8  K.  A  J.  884;  JUDanpar,  41 0. 
D.  178,  where  the  eases  are  collected. 

(«)  Moore  V.  Knight  (1891),  1  Ch.  547;  Soar  v.  AshweU,  (1808)  2  Q.  B.  890. 
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flclary  who  is  also  a  trustee;  for  the  liability  of  the  beneficiary  Is  really 
founded  upon  his  having  made  himself  a  trustee  de  son  tort.  In  both 
cases  the  trustee,  or  trustee  de  eon  tort%  is  personally  liable,  and  in  both 
cases  In  his  capacity  of  beneficiary  he  roust  make  good  his  indebtedness 
to  the  trust  estate  before  he  can  claim  to  share  in  it  (t).  It  may  per- 
haps be  suggested  (with  diffidence)  that  it  is  somewhat  strange  that  the 
authors  of  the  Trustee  Acts  of  1888  and  1893,  should  have  inserted  a 
section  dealing  with  the  right  of  the  trustee  to  impound  the  interest  of 
a  beneficiary  partteepa  crirninis  by  way  of  indemnity  to  himself,  but  should 
have  omitted  to  make  any  similar  statutory  provision  as  to  the  rights  of 
co-beneficiaries  to  set  off  the  loss  against  the  share  of  the  beneficiary  in 
fault*  This  omission  appears  still  more  extraordinary  when  it  is  con- 
sidered that  the  acts  in  question  give  the  trustee  the  qualified  right  of 
Indemnity  even  against  married  women  restrained  from  anticipation, 
whereas  there  is  no  such  right  conferred  on  innocent  co-beneficiaries, 
who  took  no  part  in  the  breach  of  trust. 

9.  Retainer  of  life  income  to  make  a  good  breach  instigated  by 
tenant  for  life. —  A  trustee,  in  breach  of  trust,  lent  the  trust  fund  to 
A.  B.,  the  tenant  for  life.  The  trustee  afterwards  concurred  in  a  cred- 
itor's deed,  by  which  A.  B.'s  life  Interest  was  to  be  applied  In  payment 
of  his  debts,  and  the  trustee  received  thereunder  a  debt  due  to  him  from 
A.  B.  Before  the  other  creditors  had  been  paid,  the  trustee  retained 
the  life  income  to  make  good  the  breach  of  trust.  It  was  held,  upon  a 
bill  filed  by  those  claiming  under  the  creditor's  deed,  that  the  court 
would  not  restrain  the  trustee  from  making  good  the  breach  of  trust  out 
of  the  life  Income;  for  although  the  trustee,  being  a  creditor  and  party 
to  the  deed,  had,  qua  himself,  no  right  to  retain  the  life  interest,  yet,  as 
representing  the  cestui  que  trusts,  he  was  justified  in  doing  so.  And 
the  Master  of  the  Rolls  said :  "  This  bill,  proposing  to  leave  nothing  but 
the  personal  liability  of  Knight  (the  trustee)  for  the  reparation  of  the 
breach  of  trust,  seeks  to  withdraw  the  liability  of  the  life  estate,  and 
thus  materially  diminish  the  security  of  the  cestui  que  trusts.  I  cannot 
reconcile  myself  to  the  notion  that  this  is  a  course  which  this  court 
could  pursue."  (tt). 

10.  Rule  applies  to  derivative  as  well  as  to  original  shares. — The 
rule  applies  not  only  to  shares  taken  directly  under  the  settlement  creat- 
ing the  trust,  but  also  to  shares  purchased  from  or  otherwise  derived 
through  or  under  immediate  beneficiaries.  Thus,  where  a  Mrs.  D.,  who 
was  trustee  and  life  tenant  under  a  will,  took  assignments  from  two  of 
the  beneficiaries  entitled  in  remainder,  and  committed  divers  breaches'of 
trust  which  only  came  to  light  on  her  death,  it  was  held  that  the  two 
shares  which  she  had  purchased  were  liable  to  make  good  the  loss  to  the 
estate.  Moreover,  this  right  of  the  beneficiaries  was  held  to  take  prior- 
ity over  persons  to  whom  Mrs.  D.  had  mortgaged  the  shares  in  ques- 

(i)  See  Re  Akerman,  Akerman  v.  Aberman  (1891),  8  Oh.  31*,  and  oases  there  cited. 
(«)  Futler  ▼.  Knight,  6  B.  896;  and  see  also  Canon  ▼.  Sloane,  18  L.  R.  Ir.  189. 
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tion  (to).  As  the  late  Sir  George  Jessel,  M.  R.,  pat  it,  in  Jacobs  v- 
Rylance  (x),  « In  the  view  of  this  court,  a  trustee  "  [and  it  is  appre- 
hended the  principle  equally  applies  to  a  cestui  que  trust]  "  who  is 
indebted  to  the  estate  in  a  sum  largely  exceeding  this  fund,  roust  be 
taken  to  have  paid  himself  all  that  he  can  claim  out  of  the  moneys  which 
have  come  to  his  hands,  and  for  which  he  has  not  accounted.  This  is 
not  a  case  of  impounding  a  trust  fund.  The  trustee  has  already  bad  all 
that  he  can  claim,  and  has  paid  himself."  The  fact  that  the  mortgagees 
were  bona  fide  mortgagees  for  value  without  notice  was  Immaterial, 
because  the  equitable  interest  in  question  was  a  chose  in  action,  and  pur- 
chasers of  chose*  in  action  take  subject  to  all  equities.  Indeed,  so  far  has 
this  been  carried,  that  such  purchasers  have  been  held  to  take  subject  to 
breaches  of  trust  committed  subsequent  to  the  purchase  (y). 
•  11.  How  tor  beneficiary  who  has  been  innocently  overpaid  Is  liable 
to  refund. —  Where  a  trustee  has  made  an  over-payment  to  a  beneficiary 
in  error,  he  can  recoup  himself  out  of  any  other  interest  (if  any)  of  that 
beneficiary  in  the  trust  estate  (z) ;  but  the  court  will  not,  as  a  rule, 
order  the  overpaid  beneficiary  personally  to  refund  to  the  trustee  who 
has  been  disallowed  the  Item  in  his  accounts,  because;(it  is  presumed) 
it  was  not  done  at  the  instigation  of  the  beneficiary  (a).  However,  it 
would  seem  that  a  co-benejlciary  could  compel  repayment  of  the  excess 
(b) ;  but  the  onus  would  lie  upon  him  of  proving  that  what  the  other 
beneficiary  had  received  was  an  over-payment,  having  regard  to  the 
value  of  the  estate  at  the  date  of  the  payment,  and  did  not  arise  merely 
by  reason  of  subsequent  depreciation  (c).  This,  of  course,  pre-supposes 
that  payment  at  all,  at  the  date  in  question,  was  proper;  for  other- 
wise, if  the  date  for  payment  had  not  arisen,  the  payment  would 
Itself  have  been  a  breach  of  trust  to  which  the  payee  would  have  been 
privy. 

12.  Rule  does  not  apply  to  legal  beneficial  interests. —  But  where  a 
testator  devised  certain  real  estate  for  life  to  one  of  his  executors 
and  trustees,  and  the  devisee  afterwards  committed  a  breach  of  trust, 
and  filed  his  petition  for  liquidation,  it  was  held  that,  as  against  the 
trustee  in  liquidation,  the  other  cestuis  que  trusts  had  no  lien  on  the 
Interest  of  the  trustee;  the  Lord  Justice  James  saying:  "The  estate 
of  a  legal  devisee  is,  under  no  circumstances,  under  the  control  of  the 

(to)  Doming  v.  Doering,  42  O.  D.  208,  and  oases  there  cited;  and  see  also  Be 
Akerman,  Akerman  v.  Akerman,  (1891)  8  Oh.  212. 

(x)  17  Eq.SU. 

(y)  Per  Hall,  V.-C,  Hooper  v.  Smart,  1  0.  D.  90, 98;  and  see  also  Morris  v.  IAvie, 
1Y.  AC.  Oh.  880;  Irbyv.  Irby,  25 B.  632;  Burnett  v.  Sheffield,!  D.,  M.  A  6.871;  and 
Cole  v.  Muddle,  10  Ha.  186. 

(»)  Livesley  v.  Livesley,  8  Bass.  287;  Dibbs  v.  Ooren,  11  B.  488. 

(a)  Downes  ▼.  Buttock,  26  B.  64 ;  Bate  v.  Hooper,  6  D.,  M.  AG.  888. 

(ft)  Harris  v.  Harrie  (No.  2),  29  B.  110. 

(c)  Re  Window,  Frere  v.  Window,  45  O.  D.  247;  Fenwick  v.  Clarke,  4  D.,  F.  &  J* 
240;  Peterson  v.  Peterson,  3  Eq.  Ill ;  undlHUUard  v.  Fulford,  4  O.  D.  887. 
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court "  (d).  And  in  the  more  recent  case  of  Be  Brown,  Dixon  v.  Brown  («) , 
Kay,  J.,  said:  "  It  has  always  been  a  rale  of  the  Court  of  Chancery  that 
if  a  trustee  misappropriates  trust  money,  and  has  an  equitable  interest 
under  the  trust  deed,  the  court  will  not  allow  him  to  receive  any  part  of 
the  trust  fund  in  which  he  is  equitably  Interested  under  the  trust,  until 
he  has  made  good  his  default  as  trustee.  That  is  a  doctrine  which  is  not 
in  the  least  in  question,  and  is  very  thoroughly  established.  But  if  the 
trustee  has,  under  the  will  or  other  instrument  which  created  the  trust, 
a  legal  Interest  in  land  which  is  not  bound  by  the  trust  at  all,  then  the 
Court  of  Equity  has  no  power  to  lay  hold  of  that  legal  interest  or  to 
assert  anything  in  the  nature  of  a  lien  or  charge  upon  it  in  order  to 
recoup  the  breach  of  trust.'9 


Article  82. 
Following  Trust  Property  into  the  Hands  of  Third  Parties. 

Following  Trust  Property  into  the  Hands  of  Third 
Parties. —  If  trust  property  comes  into  the  hands  of  any 
person  inconsistently  with  the  trust  then  — 

a.  If  suoh  a  person  has  got  the  legal  estate,  or  legal 
possession  he  will  be  a  mere  trustee  for  the  persons 
entitled  under  the  trust  unless  he,  or  some  other  person 
through  whom  he  claims  (/J,1  has  bona  fide  purchased  the 
property  for  valuable  consideration  and  without  receiving 
notice  of  the  existence  of  the  trust  before  completion  of 
the  purchase,  and  before  payment  of  the  purchase 
money  (g).* 

(d)  Fox  y.  BucMey,  8  O.  D.  511;  bat  lee  WoodyoU  ▼.  (Trefay,  8  Sim.  ISO. 

(6)  88  0.  D.  697;  and  see  also  HaUeU  v.  Hallett,  IS  0.  D.  882,  and  Bit  JJberman, 
Abermem  v.  Akerman,  (1891)  8  Oh.  818. 

(/)  HarrUon  v.  Forth,  Pr.  Oh.  51;  Jforffnt  ▼.  JoUfe*  Amb.  818;  McQueen  t. 
Farquhar,  11 V.  478. 

(?)  Baaett  v.    Noeworthy,  9  W.4T.L   0.  1;  Bomreot  v.  Savage,  8  Sq.  184; 

1  Following  trust  property  Into  bands  of  third  parties  —  George's 
Creek  Coal  and  Iron  Co.  v.  County  Commissioners  of  Allegh&ney  Co., 
59  Md.  259;  Swift  0.  Williams,  68  Md.  249;  Murphy  o.  Whitney,  140 
N.  Y.  541;  Blliott  v.  Mackerell,  19  8.  C.  288;  Matthews  t>.  Heyward,  2 
8.  C.  289;  Bonner  v.  Gist,  25  8.  C.  840. 

1  Following  trust  property  Into  the  hands  of  third  parties. —  Bona 
Me  purchaser*. —  Warnock  0.  Harlow,  96  Cal.  298 ;  Morgan  v.  Harrold,  87 
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/?.  If  he  has  got  the  legal  estate  (A),  or  if  the  property- 
is  a  chose  in  action  («),  he  will  be  a  mere  trustee  notwith- 
standing, that  he  purchased  it  bona  fide  for  value  and  with- 
out notice;  unless  (being  a  chose  in  action)  the  property 
consists  of  a  negotiable  instrument  (k)9  or  an  instrument 
which  was  intended  by  the  parties  to  it  to  be  transferable 
free  from  all  equities  attaching  to  it  (7). 

Illustrations. 

1.  Relative  rights  of  legal  and  equitable  claimants. —  The  rule 
enunciated  in  this  article  is  derived  from  two  well-known  maxims,  viz. : 
(1)  where  the  equities  are  equal  the  law  prevails ;  and  (2)  as  between 
mere  equitable  claimants  qui  prior  in  tempore  potior  in  Jure  est.  In  fact, 
where  one  of  two  innocent  parties  must  suffer,  then  as  equity  Is  not 
called  upon  to  Interfere  on  behalf  of  either  of  them,  the  common  law 
must  take  its  course,  and  he  who  has  got  the  legal  estate,  or  Its  equiva- 
lent, will  take  priority  over  him  who  has  a  mere  equitable  claim,  not- 
withstanding that  the  title  of  the  legal  claimant  may  have  accrued  after 
that  of  the  equitable  one.  The  rule  is  very  strikingly  and  completely 
illustrated  by  th :  case  of  Cave  v.    Cave  (m).    There  a   trustee,  who 

Mackreth  v.  Symmons,  15  V.  849;  PUcher  v.  Rowlings,  7  Ch.  App.  259;  and  as  to  the 
lime  at  which  the  notice  is  effectual.  Lady  Bodmin  v.  Vanderbendy,  1  Ver.  179; 
Jones  T.  Thomas,  3  F.  W.  243;  Att.-Gen.  v.  Gower,  2  Eq.  Ca.  Ab.  685,  pi.  11;  More  v. 
Mahow,  1  Ch.  C.  A.  81;  and  as  to  receipt  of  trust  money  by  way  of  payment  for 
services  rendered,  without  notice  of  the  trust,  see  BlundeU  v.  BlundeU,  40  C.  D. 
870;  and  as  to  transfer  of  shares  in  a  company  which  forms  part  of  a  trass 
estate,  see  London  <f  c.  Co.  v.  Duggan,  (1893)  App.  Cas.  606. 

(h)  6ee  per  Lord  Westbury,  Phillips  v.  Phillips,  4  !>.,  P.  &  J.  208. 

(I)  Turton  ▼.  Benson,  1  P.  W.  496;  Ord  y.  White,  8  B.  857;  Mangles  v.  Dixon,  8  H. 
L.  702;  Doering  v.  Doering,  42  0.  D.  203. 

(jfc)  Anon.,  Com.  Rep.  43. 

(0  Re  Blakeley  Co.,%  Ch.  App.  154;  Re  General  Estates  Co.,  Ibid.  758;  Crouch  v. 
Credit  Fonder,  8  Q.  B.  874;  and  seo  Judicature  Aot,  1873,  s.  25. 

(»)  15  C.  D.  639. 

Ga.  382;  Carley  v.  Graves,  85  Mich.  548;  Stevens  v.  Arnold's  Ex.  (Ky.)t 
24  S.  W.  Rep.  617.  To  entitle  the  purchaser  of  trust  property  to  pro- 
tection, it  must  appear  that  the  consideration  must  be  wholly  or  partially 
paid  before  notice  of  the  trust.  Paul  v.  Fulton,  25  Mo.  156;  Bishop  v. 
Schneider,  46  Mo.  482;  Digby  v.  Jones,  67  Mo.  107;  Fox  v.  Hall,  74  Mo. 
317;  Maple  Valley  Wine  Co.  v.  Rtnehart,  42  Mo.  App.  183.  An  antece- 
dent debt  Is  not  a  valuable  consideration.  Swift  v.  Welham,  68 
Md.  249. 
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was  a  solicitor,  fraudulently  misappropriated  the  trust  fund,  and 
with  it  bought  an  estate  which  was  conveyed  to  his  brother.  The 
brother  then  mortgaged  the  property  by  legal,  and  afterwards  by 
equitable  mortgages,  the  solicitor  trustee  acting  on  all  such  occasions  as 
the  solicitor  both  for  mortgagor  and  mortgagee*.  The  parties  beneficially 
entitled  nnder  the  trust  claimed  to  follow  their  trust  money  into  the 
property  which  had  been  bought  with  it,  on  the  ground  that,  as  the 
solicitor  of  the  mortgagees  had  notice  of  the  breach  of  trust,  that  notice 
must  be  imputed  to  the  mortgagees  themselves.  It  was,  however,  held 
that,  as  the  solicitor  was  a  party  to  the  fraud,  notice  of  the  equity  of  the 
beneficiaries  could  not  be  constructively  imputed  to  the  clients,  the 
mortgagees,  as  the  conduct  of  the  agent  raised  a  conclusive  presumption 
that  he  would  not  communicate  to  the  client  the  fact  in  controversy,  and 
that  consequently  their  equities  and  the  equity  of  the  beneficiaries  were 
equal;  whence  it  followed,  on  the  maxim  "  where  the  equities  are  equal 
the  law  prevails,'9  that  the  legal  mortgagee,  having  the  legal  estate, 
took  priority  over  the  beneficiaries,  but  that  the  latter  took  priority 
over  the  equitable  mortgagees,  because  their  equity  was  first  in  point  of 
date. 

2.  Again,  the  trustees  of  a  settlement  advanced  the  trust  money  on 
the  security  of  real  property  which  was  conveyed  to  them  by  the  mort- 
gagor, the  mortgage  deed  noticing  the  trust.  The  surviving  trustees  of 
the  settlement  afterwards  re -conveyed  part  of  the  property  to  the  mort- 
gagor on  payment  of  part  of  the  mortgage  money,  which  he  forthwith 
appropriated.  The  mortgagor  then  conveyed  that  part  of  the  property 
to  new  mortgagees,  concealing,  with  the  connivance  of  the  trustee, 
both  the  prior  mortgage  and  the  reconveyance.  When  the  fraud  was 
discovered,  the  beneficiaries  nnder  the  settlement  filed  a  bill  against 
the  new  mortgagees  claiming  priority;  but  the  court  refused  to  Interfere, 
Lord  Justice  James  saying:  "I  propose  to  apply  myself  to  the  case  of 
a  purchaser  for  valuable  consideration  without  notice,  obtaining  on  the 
occasion  of  his  purchase,  and  by  means  of  his  purchase  deed,  some  legal 
estate,  some  legal  right,  some  legal  advantage;  and,  according  to  my 
view  of  the  established  law  of  this  court,  such  a  purchaser's  plea  of 
a  purchase  for  valuable  consideration  without  notice,  is  an  absolute, 
unqualified,  unanswerable  plea  to  the  Jurisdiction  of  this  court.  •  •  • 
In  such  a  case  a  purchaser  is  entitled  to  hold  that  which,  without  breach 
of  duty,  he  has  had  conveyed  to  him  "  (n). 

8.  Notice  of  doubtful  equity. —  It  would  seem  that  a  bona  fide  par- 
chaser  for  value  would  not  be  bound  by  notice  of  a  very  doubtful  equity; 
for  instance,  where  the  construction  of  a  trust  1b  ambiguous  or  equivo- 
cal (o) ;  but  where  he  is  ignorant  of  any  well-understood  doctrine  of 

(ft)  PQcherv.  RawUmt7  Oh.  App.  259. 

(o)  Hardy  v.  Jbtves,  6  V.  426;  Cordwett  v.  MackriH,  Amb.  516;  Warwick  w.  Warwick, 
S  At.  291 ;  bat  see  and  consider  per  Lord  St.  Leonards*  Thompxm  v.  Slmpton,  1  Dr. 
A  War.  491. 
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equity,  such,  for  instance,  as  that  relating  to  the  separate  estate  of  mar- 
ried women  (p),  he  will  not  be  excused. 

4.  Notice  of  lien  of  unpaid  vendor. —  80,  where  there  is  a  lien  for 
unpaid  purchase-money  (which,  as  we  have  seen,  burdens  the  estate 
with  a  trust  pro  tanto),  a  subsequent  purchaser  with  notice  of  the  lien 
{such,  for  instance,  as  that  which  was  formerly  (but  is  no  longer)  con- 
structively afforded  by  the  absence  of  an  indorsed  receipt  on  the  con- 
veyance (g)),  will  take  the  estate  subject  to  it  (r). 

6.  Notice  of  prior  contract  for  sale  by  subsequent  purchaser.  — 
Again,  A.  contracted  with  B.  for  the  purchase  of  property  in  fee,  in 
ignorance  that  B.  was  only  entitled  to  an  estate  pur  autre  vie,  and  that 
B.'s  wife  was  entitled  to  the  remainder  in  fee.  D.,  with  full  knowledge 
of  this  contract,  took  a  conveyance,  from  B.  and  his  wife,  of  the  fee 
jiimple.  A.  then  sued  for  specific  performance,  and  it  was  held  that,  as 
D.  had  notice  of  this  contract,  A.  was  entitled  to  a  conveyance  from  D. 
of  B.'s  interest,  with  compensation  in  respect  of  the  Interests  of  B.'s 
wife,  which  B.  was  unable  to  bind  without  her  consent  (*). 

6.  What  constitutes  notice. —  The  subject  of  notice  is  now  governed 
by  the  8rd  section  of  the  Conveyancing  Act,  1882,  which  is  retrospective, 
and  therefore  the  old  cases  may  be  considered  obsolete,  except  so  far  as 
they  may  throw  light  on  the  construction  of  the  new  rules.  Notice  is 
usually  spoken  of  as  either  actual  or  constructive.  Actual  notice,  under 
the  new  law,  is  denned  as  "  an  instrument,  fact,  or  thing  which  is  in  the 
party's  own  knowledge."  Constructive  notice  is  defined  as  "  an  instru- 
ment, fact,  or  thing  which  would  have  come  to  the  party's  knowledge  if 
such  inquiries  and  inspections  had  been  made  as  ought  reasonably  to 
nave  been  made  by  him,  or  which  (In  the  same  transaction  with  respect 
to  which  the  question  of  notice  arises)  has  come  to  the  knowledge  of  his 
counsel,  solicitor,  or  agent  as  such,  or  would  have  come  to  the  knowledge 
of  his  solicitor  or  agent  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  them." 

7.  Actual  notice.—  With  regard  to  actual  notice,  knowledge  is  abso- 
lutely necessary.  Mere  gossip  or  report  is  not  sufficient.  Whether  the 
notice  must  be  given  by  a  party  Interested  or  his  agent  is  perhaps  doubt- 
ful.  Lord  St.  Leonards  seemed  to  think  that  it  must.  Mr.  Dart,  on  the 
other  hand,  doubted  it,  and  said  it  is  one  thing  to  say  that "  mere  flying 
reports  are  not  notice,  and  another  to  affirm  that  a  purchaser  could  not 
be  affected  by  a  deliberate  and  particular  statement  of  an  adverse  claim, 
unless  made  by  a  party  Interested.  The  credibility  of  the  informant 
must  surely  be  considered;  nor  does  there  seem  to  be  any  reason  why, 


(p)  Parker  y.  Brooke,  9  V.  088. 

(9)  2  Preat.  Oonv.  429. 

(r)  Mackreth  y.  Spmtnont,  15  V.  849;  and  see  also  as  to  dealings  with  property 
after  notice  of  prior  equities.  SociiU  Generate  v.  Walker,  11  App.  Oas.  20,  and  Brad- 
ford Bk.  v.  Briggs,  12  Ibid.  29. 

(«)  Barnes  v.  Wood,  2  Eq.  424. 
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where  notice  has  been  given  to  the  purchaser  prior  to  the  commence- 
ment of  the  treaty,  the  court  should  not  consider  whether  snch  notice 
must  not  have  been  present  to  his  mind  daring  the  treaty."  That  pass- 
age was  written  by  Mr.  Dart  before  the  passing  of  the  Conveyancing 
Act,  1882,  and  that  statute  seems  to  adopt  his  view*  as  the  definition  of 
actual  notice  (therein  differing  from  the  definition  of  constructive 
notice)  does  not  state  that  the  Instrument,  fact,  or  thing,  must  have 
come  to  the  party's  knowledge  in  the  same  transaction,  nor  have  been 
notified  by  a  party  interested.  Indeed,  it  would  seem  that  actual  notice 
is  entirely  a  matter  of  evidence,  and  if  the  court  comes  to  the  conclusion 
that  a  party  had  in  fact  at  the  date  of  the  transaction,  such  knowledge  as 
would  operate  on  the  mind  of  any  rational  man,  or  man  of  business,  and 
make  him  act  with  reference  to  the  knowledge  he  has  so  acquired,  then 
he  will  be  taken  to  have  had  actual  notice,  whether  he  acquired  his 
knowledge  before  or  at  the  time  of  the  transaction,  and  whether  he  ac- 
•qulred  it  from  a  party  interested  or  not  (J). 

8.  Constructive  notice. — With  regard  to  constructive  or  Imputed 
notice,  on  the  other  hand,  it  Is  quite  clear  that  a  man  Is  not  liable  for 
notice  acquired  by  his  counsel,  solicitor,  or  agent,  unless  it  has  come  to 
their  knowledge  in  the  very  transaction  with  respect  to  which  the  ques- 
tion of  notice  arises.  The  fact  that  a  solicitor  has  been  in  the  habit  of  act- 
ing for  a  particular  person  cannot  reasonably  constitute  that  solicitor  the 
agent  of  the  client  to  bind  him  by  receiving  notices  or  information;  for 
non  constat  that  the  client  may  not  have  ceased  to  regard  him  as  his 
solicitor  (ti) .  It  has  also  been  held  that  constructive  notice  of  an  equity 
through  counsel,  solicitor,  or  agent,  is  not  imputed  to  the  client,  where 
the  counsel,  solicitor,  or  agent  Is  party  to  a  fraud  which  would  be  ex- 
posed if  he  had  communicated  the  notice  to  his  client  (x).  This  case 
{Cave  v.  Cave)  must,  however,  be  carefully  distinguished  from  the  earlier 
cases  of  Boursot  v.  Savage  (y),  and  Bradley  v.  Riches  («),  which  seem  at 
first  sight  in  direct  conflict  with  It.  The  point  In  Boursot  v.  Savage  was, 
that  where  a  client  has  notice  of  the  existence  of  a  trust,  and  intends  to 
get  the  equitable  interests  of  beneficiaries  from  them,  the  fact  that  he 
gets  the  legal  estate  from  a  trustee  who  happens  to  be  his  solicitor,  does 
not  protect  him  if  the  solicitor  forges  the  signatures  of  the  beneficiaries. 
For  he  had  notice  of  the  equitable  interests,  and  the  fact  that  he  was  the 
innocent  victim  of  a  forgery  does  not  give  him  an  equal  equity  with  the 
beneficiaries.  In  Bradley  v.  Riches,  the  point  decided  was,  that  the  pre- 
sumption that  a  solicitor  has  communicated  to  his  client  facts  which  he 
ought  to  have  made  known  is  not  rebutted  by  proof  that  it  was  the 
solicitor's  interest  to  conceal  the  facts.    There  the  fact  omitted  to  be 

(0  Lloyd  y.  Bank*,  S  Oh.  App.  448;  and  Me  alto   London,  $c  Co,  y.  Duggum* 
<1893)  App.  Gas.  606,  and  Redman  v.  Rymer,  60  L.  T.  885. 
(«)  Saffron  Wdlden  v.  Rapner,  14  0.  D.  406. 

(x)  Cave  v.  Cave,  15  O.  D.  689,  cited  as  the  1st  Illuat.  to  this  article. 
(y)  2  Eq.  184. 
(z)  9  0.  D.  169. 
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communicated  was  the  existence  of  a  valid  mortgage ;  whereas  in  Cave 
v.  Cave  the  fact  omitted  to  be  communicated  was  the  prior  commission 
of  a  fraud  by  the  solicitor  himself.1 

9.  There  is  another  species  of  imputed  notice  mentioned  in  the  Con- 
veyancing Act  of  1882,  of  quite  as  much  importance  as  that  mentioned  in. 
the  last  illustration,  viz.,  notice  of  "  an  instrument,  fact,  or  thing  which 
would  have  come  to  the  party's  knowledge,  or  to  the  knowledge  of  his 
solicitor  or  agent  (not  his  counsel),  if  such  inquiries  or  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by  them."  Thus,  it 
has  been  held  that  whenever  a  purchaser,  mortgagee  or  lessee,  foregoes 
his  strict  rights  to  title,  whether  by  express  contract  or  even  by  not 
negativing  implied  statutory  conditions,  he  runs  the  risk  of  having  con- 
structive notice  imputed  to  him  of  anything  contained  in  any  of  the  docu- 
ments which  he  ought  to  have  examined  (a).  It  must  also  be  borne  in 
mind,  that  notice  of  the  existence  of  a  deed  affecting  the  title,  or  which 
necessarily  affects  it,  is  notice  of  its  contents  if  it  can  be  got  at.  "  Of 
course  there  may  be  cases  where  the  deed  cannot  be  got  at,  or  for  some 
other  reason  where,  with  the  exercise  of  all  the  prudence  in  the  world, 
you  cannot  see  it,  and  then  there  will  no  constructive  notice  affecting 
the  title.  There  is  also  a  class  of  cases,  of  which  I  think  Jones  v.  Smith  (b) 
is  the  most  notorious,  where  a  purchaser  is  told  of  a  settlement  which 
may  or  may  not  affect  the  title,  and  is  told  at  the  same  time  that  it  does 
not  affect  it,  and  in  such  cases  there  is  no  constructive  notice.  Sup- 
posing, as  in  Jones  v.  Smith,  you  are  buying  land  of  a  married  man,  and 
you  are  told  at  the  same  time  that  there  is  a  marriage  settlement,  but 
that  it  does  not  embrace  the  land  in  question,  you  have  no  constructive 
notice  of  its  contents.  Because,  although  you  know  there  is  a  settle- 
ment, you  are  told  it  does  not  affect  the  land  at  alL  If  every  marriage 
settlement  necessarily  affected  all  a  man's  land,  then  you  would  have 
constructive  notice ;  but  as  a  settlement  may  not  relate  to  his  land  at 
all,  or  only  to  some  other  portions  of  it,  the  mere  fact  of  your  having 
heard  of  a  settlement  does  not  give  you  constructive  notice  of  its  con- 

(a)  Potman  v.  ffarland,  17  C.  D.  356. 
(6)  1  Ha.  43. 


1  Constructive  notice  —  Notice  of  existing  state  of  affiairs. — Thus  a 
person  who  buys  land,  while  there  is  a  cestui  que  trust  in  possession,  is 
affected  at  least  prima  facie  with  notice  of  the  trust.  Hunter  v.  Watson, 
12  Cal.  868;  Lestrade  v.  Barth,  19  Cal.  675;  Sutton  v.  Warschan,  21  Cal. 
609;  Pell  v.  McElroy,  86  Cal.  268;  Williamson  v.  Brown,  15  N.  T.  855; 
Pritchard  v.  Brown,  4  N.  H.  897;  Tuttle  v.  Jackson,  6  Wend.  218.  But 
the  presumption  held  subject  to  rebuttal.    Williamson  v.  Brown,  15  N.  * 

Y.  865;  Mendocena  Bank  o.  Baker,  82  Cal.  114;  Eunice  v.  Alvarado,  90 
Cal.  444;  Stevens  v.  Castel,  68  Mich.  111. 
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tents  If  yon  are  told  at  the  same  time  that  it  does  not  affect  the  land  "  (c>. 
A  similar  instance  of  the  same  rale  occurs  in  the  case  of  mortgages, 
where  the  purchase -money  Is  expressed  to  be  advanced  by  several 
mortgagees  on  a  joint  account.  No  doubt  in  ninety-nine  cases  out  of  a 
hundred  such  mortgagees  are  trustees ;  but  as  there  is  nothing  on  the 
face  of  the  deed  to  show  that  the  money  is  trust  money,  and  as  the  fact 
of  persons  advancing  money  on  a  joint  account  does  not  necessarily 
imply  that  it  is  trust  money,  a  purchaser  or  transferee  never  Inquires 
whether  there  is  a  trust. 

10.  In  addition  to  documents,  constructive  notice  may  be  imputed  to 
a  purchaser  from  the  state,  appearance  or  occupation  of  property.  For 
instance,  the  existence  of  a  sea-wall  bounding  property  has  been  held  to 
give  constructive  notice  of  a  liability  to  keep  it  in  repair  (d).  80  notice 
of  a  tendency  la  notice  of  its  terms;  and  generally,  where  a  person  pur- 
chases property  where  a  visible  state  of  things  exists,  which  could  not 
legally  exist,  or  is  very  unlikely  to  exist  without  the  property  being  sub- 
ject to  some  burden,  he  la  taken  to  have  notice  of  the  nature  and  extent 
of  the  burden  (e).1 

11.  Absence  of  notice  will  not  protect  a  volunteer. —  If  aa  alienee 
of  trust  property  Is  a  volunteer,  then  the  estate  will  remain  burdened 
with  the  trust,  whether  he  had  notice  of  the  trust  (/)  or  not  (?) ;  for  a 
volunteer  has  no  equity  as  against  a  true  owner.1 

12.  Transfer  of  fund  Into  court  equivalent  to  alienation  for  value.— 
However,  some  transfers,  apparently  voluntary,  have  been  held  to  be 
equivalent  to  alienations  for  value*  Thus,  in  Thomdike  v.  Hwmt  (a)  a 
trustee  of  two  different  settlements  having  applied  to  his  own  use  funds 
subject  to  one  of  the  settlements,  replaced  them  by  funds  which  under  a 
power  of  attorney  from  his  co-trustee  under  the  other,  he  transferred 
Into  the  names  of  himself  and  his  co-trustee  in  the  former.  In  a  suit  in 
respect  of  breaches  of  trust  of  the  former  settlement,  the  trustees  of  It 
transferred  the  fund  thus  replaced  into  court,  and  It  was  held  by  the 
Court  of  Appeal  that  the  transfer  into  court  was  equivalent  to  an  aHen- 

(e)  Per  Jewel,  M.  R.,  Potman  v.  Marland,  supra, 
(d)  MorUmd  v.  Cook,  6  Sq.  251 
(a)  Alien  v.  Beckham,  11  O.  D.  790. 
(/)  ManieUY.ManteU.2V.  W.  678. 
(ff)  Ibid.,  Spvrgeon  v.  Collier 1 1  Ed.  55. 

(a)  S  D.  A  J.  56;  and  see  Cam  v.  James,  3  D.,  F.  A  J.  156;  and  Pmmom  v.  Primce, 
SD.ftJ.  41. 


1  Absence  of  notice  will  not  protect  a  volunteer. —  Sullivan  v. 
Latimer,  35  8.  C.  422;  Cable  v.  Wannemaker,  78  Pa.  St.  501 ;  Saddler's 
Appeal,  87  Fa.  8t.  154;  Lee  o.  Simpson,  87  Fed.  Rep.  12;  Cobb  e.  Knight, 
74  Me.  258;  Barr  v.  Cabbage,  52  Mo.  404;  Hazeltlne  e.  Fourney,  120 
HI.  498;  Lyford  v.  Thurston,  16  N.  H.  899;  Kennedy  v.  Baker,  59  Tex. 
151. 
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atlon  for  value  without  notice,  and  that  the  beneficiaries  under  the  other 
settlement  could  not  follow  the  trust  fund. 

18.  Part  of  trust  fond  in  court  transferred  to  a  separate  account.— 
So  Incumbrancers  on  a  fund  In  court  which  has  been  transferred  to  a 
separate  account  before  the  incumbrances  were  created,  are  not  post- 
poned to  prior  equitable  claims  of  other  beneficiaries  under  the  same 
settlement  subsequently  discovered  (i)«  For,  when  a  fund  Is  carried 
over  to  a  separate  account  in  an  action  for  administering  the  trust,  It  is 
released  from  the  general  questions  in  the  action,  and  becomes  ear- 
marked as  being  subject  only  to  the  questions  arising  upon  the  particu- 
lar matter  referred  to  in  the  heading  of  the  account  (&).  Ail  other 
questions  are  in  fact  treated  as  res  Judicata.  That  fund  has  been  awarded 
by  the  court  to  the  parties  falling  under  the  heading  of  the  separate 
account,  and  it  is  too  late  for  others  to  try  to  upset  the  court's  award. 
It  is  in  fact  equivalent  to  a  transfer  of  the  legal  estate  or  interest. 

14.  Purchaser  with  notice  from  purchaser  without. —  A  purchaser 
with  notice  from  a  purchaser  without  notice  Is  safe;  for  if  he  were  not, 
an  innocent  purchaser  for  value  would  be  Incapable  of  ever  alienating 
the  property  which  he  had  acquired  without  breach  of  duty,  and  such  a 
restraint  on  alienation  would  necessarily  create  that  stagnation  against 
which  the  law  has  always  set  its  face  (I).1 

15.  Where  equities  are  equal,  and  no  legal  estate  In  either 
claimant. —  Where  a  trustee,  holding  a  mortgage  (m)  or  a  lease  (n), 
deposits  the  deed  with  another  to  secure  an  advance  to  himself,  the 
lender  will  have  no  equity  against  the  cestuis  que  trusts,  however  bona 
fide  he  may  have  acted,  and  however  free  he  may  have  been  of  notice  of 
the  trustee's  fraud;  for  he  has  not  got  the  legal  estate,  and  therefore 
his  equity,  being  no  stronger  than  that  of  the  cestuis  que  trusts,  the 
maxim,  "  Qui  prior  in  tempore,  potior  injure  est "  applies. 

16.  On  the  same  principle,  where  a  trustee  has  wrongfully  spent  trust 
funds  in  the  purchase  of  property,  and  then  sold  such  last-mentioned 
property  to  a  third  party  without  notice,  then,  if  the  legal  estate  has  not 
been  conveyed  to  the  third  party,  the  cestui  que  trusts  will  have  prior- 
ity over  him  (o).  For  they  have  a  right  (as  has  been  shown  In  Art.  78) 
to  follow  the  trust  fund  Into  the  property  into  which  it  has  been  con- 
verted, and  to  take  it  or  to  have  a  charge  upon  it,  at  their  election;  and 


(i)  Be  Eyton,  BariUU  y.  Charles,  45  0.  D.  458. 

(£)  Per  Lord  Langdale,  M.  R.,  Be  Jervoiee,  12  B.  209. 

(I)  See  oases  cited  note  (/),  supra,  p.  612. 

(m)  Newton  ▼.  Newton,  4  Ch.  App.  148 ;  and  Joyce  v.  DeMoleyne,  2  J.  ft.  L.  874. 

(9i)  Be  Morgan,  PiUgretn  ▼.  PiOgrem,  18  O.  D.  98. 

(o)  Frith  ▼.  Cartland,  2  H.  A  M.  417. 


1  Purchaser  with  notice,  from  purchaser  without. —  Thompson  v. 
Pollard,  70  Md.  10. 
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as  their  right  was  prior  in  time  to  that  of  the  third  party,  and  as  he  has 
not  got  the  legal  estate,  the  maxim  above  referred  to  applies  (p). 

17.  Ohoeee  in  action  are  assigned  subject  to  all  equities. —  It  is  upon 
this  principle  that  choses  in  action  are  generally  taken  subject  to  all 
equities  affecting  them.  Thus,  in  Turton  v.  Benson  (g),  a  son  on  his 
marriage,  was  to  have  from  his  mother,  as  a  portion,  a  sum  equal  to  that 
with  which  his  intended  father-in-law  should  endow  the  intended  wife. 
The  son,  in  order  to  induce  the  mother  to  give  him  a  larger  portion, 
entered  Into  a  collusive  arrangement  with  the  father-in-law,  whereby,  in 
consideration  of  the  latter  nominally  endowing  his  daughter  with  8,00(W., 
the  son  gave  him  a  bond  to  repay  him  1,000!.,  part  of  it.  This  bond, 
being  made  upon  a  fraudulent  consideration,  was  void  in  the  hands  of 
the  father-in-law,  and  it  was  held  that,  being  a  chose  in  action,  he  could 
not  confer  a  better  title  upon  his  assignee. 

18.  Negotiable  instruments. —  Negotiable  instruments  are,  however, 
an  exception  to  the  rule  as  to  choses  in  action  passing  subject  to  all  prior 
equities.  For  the  common  law,  with  regard  to  them,  adopted  the  custom 
of  merchants,  and  recognized  that  such  instruments  were  transferable. 
Consequently,  the  transferee  of  a  negotiable  instrument  has  a  legal,  as 
well  as  an  equitable,  interest;  and  where  the  equities  are  equal  he  is 
protected  against  prior  equities  by  his  legal  title  (r).  Of  course,  how- 
ever, where  the  transferee  has  notice  (express  or  imputed  (•))  of  prior 
equities,  he  will  be  postponed. 

19.  Bona  fide  purchasers  from  trustees  cannot  after  notice  get  legal 
estate  from  them. —  The  bona  fide  purchaser  of  an  equitable  interest, 
without  notice  of  an  express  trust,  cannot  defend  his  position  by  subse- 
quently, and  after  notice,  getting  in  an  outstanding  legal  estate  from  the 
trustee;  for  by  so  doing  he  would  be  guilty  of  taking  part  in  a  new 
breach  of  trust  (f).  But  if  he  can  perfect  his  legal  title  without  being  a 
party  to  a  new  breach  of  trust  (as,  for  instance,  by  registering  a  trans- 
fer of  shares  which  have  been  actually  transferred  before  notice,  or  by 
getting  in  the  legal  estate  from  a  third  party),  he  may  legitimately  do 
so  (u). 

(p)  And  see  as  to  deposit  of  share  certificates  forming  part  of  a  trust  estate, 
Powell  v.  London  and  Provincial  Bank,  41 W.  B.  645. 

(9)  1  P.  W.  496. 

(r)  London  Joint  Stock  Bank  v.  Simmon*,  (1898)  App.  Ota,  901.  It  is  not  infre- 
quently a  task  of  difficulty  to  determine  whether  debentures  Issued  by  publio  com- 
panies are  negotiable  instruments  passing  free  from  undisclosed  equities  or  not* 
As  to  this,  the  reader  is  referred  to  Be  Natal  Co.,  8  Oh.  App.  866 ;  Be  General  Betatee 
Co.,  ibid.  757 ;  and  Be  Romford  Canal  Co.,  34  O.  D.  85. 

<«)  See  Lord  Sheffield  v.  London  Joint  Stock  Bank,  18  App.  Oaa.  838. 

(t)  Sounder**.  Dehen,  8  Ver.  271;  CotUer  v.  McBean,  84  B.  498;  Sharpie*  v.  Adam*, 
89  B.  318;  Carter  v.  Carter,  8K.  A  J.  617. 

(u)  .Do&ifV.21Ub,3H.AlL484. 
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See,  also,  Appmciatiow:  Capital:  Auomxhtation 

ACCUMULATION. 

Legality  of  trust  for 88,70,71 

Thellnson  act 70, 71 

ACTION. 

Trustee  proper  party  to  bring  suit ; • 918 

May  be  compelled  thereto- 488 

Trustees  should  prosecute  or  defend  jointly 818,814 

ACTIVE  TRUSTS. 

Classification  of  trusts  Into  active  and  passive 19-18 

Distinction  between,in  the  construction  of  the  Statute  of  Uses     18, 14 

(501) 
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ADMINISTRATION  ACTION. 

Right  to  have  trust  administered  by  court 440-443 

Distinction  in  practice  in  the  United  States 441 

Suspension  of  trustee's  powers  by 866,367 

Before  judgment 807 

After  judgment 866,  367 

When  trustee  entitled  to  reimbursement  of  costs  of  admin- 
istration suit 429,  432 

ADMINISTRATOR  AND  EXECUTOR. 

Validity  of  assignment  of  commissions  by 62 

ADVANCEMENT. 

Presumption  in  favor  of,  and  against  resulting  trust 162-167 

Evidence  in  rebuttal 164, 165 

Advancement  of  child 165, 167 

Presumption  in  case  of  married  woman 164-167 

Presumption  in  case  of  one  in  loco  parentis 164,  167 

Of  infant  —  power  of  trustee 851,  852 

ADVERSE  TITLE. 

Trustee  mast  not  set  up 314-316 

Trustee  may  appeal  to  court  to  be  relieved  of  trust,  where 

paramount  title  is  set  up 315,  316 

ADVICE. 

Of  court,  trustee's  right 435-437 

Trustee's  right  to,  where   paramount  claim  asserted, 

815,  816,  435-437 
Trustee  should  obtain  competent  advice  and  assistance  on 

making  investment 269,  287,  289 

Of  counsel,  effect  to  exonerate  trustee 254 

Person   offering  gratuitous  advice  may  be  held  as   quasi 

trustee 329,830 

AGENT. 

May  be  held  as  constructive  trustee 179,  180 

Trust  relation  prevents  purchase  by  agent 327 

Trustee's  right  to  employ  agents 293,  299-307 

ALIEN. 

Power  to  make  settlement 98,94 

Competency  as  cestui  que  trust 94-96 

Appointment  of,  by  court  as  trustee 409,  410 

ALIENATION.    See  also  Anticipation. 

Bar  of,  by  statute 57,  62 

By  reason  of  public  policy 57,  60-62 
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ALIENATION.    See  also  Anticipation  —  Continued. 

By  shifting  use 879 

Beneficiary's  power  of 875, 880 

Validity  of  trust  to  restrain 67,71-73 

Spendthrift  trusts 71-78 

Married  women  —  restraint  on  anticipation 875-878,  880 

Married  women  may  nevertheless  bar  entail 880 

Interest  of  married  woman  restrained  from  anticipation 

may  be  impounded,  when.  . . . 469-471,  480,  482-484 

By  life-tenant 877-879 

ANIMALS. 

Validity  of  trust  for 79,80 

ANNUITY. 

Duty  of  trustee  to  sell 288,285 

Annuity  beneficiary  —  right  to  claim  capital 248 

Effect  of  restraint  on  anticipation .•••• 878 

ANTICIPATION.    See  also  Alienation. 

Beneficiary's  power  of . 875,  880 

Validity  of  trust  to  restrain 67,71-78 

Spendthrift  trusts... 71-78 

Married  woman  —  restraint  of  anticipation 875-878,  880 

Does  not  prevent  bar  of  entail 880 

When  married  woman's  interest  may  nevertheless 

be  impounded 469-471,480,482-484 

Bylife-tenant •••• 877-879 

Anticipation  successfully  restrained  In  practice  by  shift- 
ing use 879 

APPLICATION  OF  PURCHASE  MONEY. 

Rules  as  to  purchaser's  duty , 856,  860 

APPOINTMENT. 

Power  of —  effect  of  as  declaration  of  trust 20-22 

Of  trustee  by  court,  when  there  is  no  original  trustee 405 

Of  married  woman,  as  trustee 410 

Of  new  trustee 898-410 

Express  power 898-402 

By  court  on  application 898,  404-410 

Court  will  not  interfere  with  donee  of  power 898 

Who  may  be . 400,  407-410 

Number 899,  407 

Vesting  title  in 411-419 

Severance  of  trust  on  appointment  of. ... . 420,  421 
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APPOINTMENT  —  Continued. 

Death  or  retirement  of  last  surviving  trustee  —  devolu- 
tion of  office  and  estate • 888-892 

Powers  of  new  trustee 880-888,400 

Cannot  exercise  powers  personal  to  original  trustee . . .'.  884 

Statutory  powers 884,403-404 

APPRECIATION. 

Of  trustee's  estate  belongs  to  trust 323,  884 

Of  trustee's  estate  belongs  to  corpus  not  to  income 229,  280 

See  also  Accretion;  Augmentation,  Capital 

ARBITRATION  AND  AWARD. 

Power  of  trustee  to  submit  to 361,  882 

ARTICLES. 

Of  marriages — Rules  of  construction 24  137,188 

ASSIGNMENT. 

What  property  capable  of 87-82 

Fees  of  public  officers,  pensions,  etc 60-62 

Salaries  of  public  servants 60-82 

Wages 60-61 

Beneflcary's  power  of 876-380 

Restraint  on 87,71-73 

Spendthrift  trusts 71-73 

Restraint  on  Married  woman's  power  of  anticipation  876-878,  880 

See,  also  Alibnation  and  Anticipation. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

When  trust  is  illusory 87-40 

ATHEISM.    See  Infidelity. 

ATTORNEY. 

Purchase  by,  when  constructive  trust 180 

Appointment  of  as  trustee 409 

Effect  of  advice  of ,  to  exonerate  trustee 26a 

AUGMENTATION. 

Of  settled  property.    See  Resulting  Trust. 

Of  capital — rights  of  life  tenant  and  remainderman.226,  227,  229,  280 

BAILMENT. 

Liability  for  neglect  in  keeping  securities 266,  266 

Liability  for  property  stolen 286 

BANK. 

Trustee  may  deposit  in,  pending  investment.  • .  • 806,  807 

Effect  of  bank  deposit  as  declaration  of  trust • 88,  64 
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BANKRUPTCY. 

Duty  of  trustee  to  prove  claim  in  bankruptcy 214 

Bankrupt  trustee,  indebted  to  trust,  should  prove SCO 

Trust  property  of  bankrupt  trustee,  rights  of  beneficiary 

and  general  creditors  of  trustee 211,212,456-462 

Aa  to  validity  of  trustfor  personal  enjoyment,  notwithstand- 
ing bankruptcy,  see  Alienation  and  Anticipation. 

BANKRUPTCY  ACT. 

Illegality  of  settlement  as  against 66,  71,  1 2f>-128 

Rights  of  innocent  purchaser 128,  129 

BARB  TRUSTEE. 

Definition 12,  14,389 

BARRING  ENTAIL. 

By  married  woman  restrained  from  anticipation 884 

BENEFICIARY. 

See  Cestui  que  Trust. 

BONA  FIDES. 

Rights  of  purchasers  under  trusts  void  as  against  subse- 
quent purchasers  from  settlor 129 

Innocent  purchaser  under  trust  void  under  Bankruptcy  act*.  128, 129 
Rights  of  purchaser  under  trust,  fraudulent  as  to  settlor's 

creditors 118,116, 117, 122-126 

BONUS. 

Whether  regarded  as  capital  or  Income 229,  280 

BREACH  OF  TRUST.    See  also  Cestui  que  Trust;  Contribution 
Following  Trust  Property;  Minoling  Funds;  Trustees. 

Definition  of 2 

All  parties  to,  equally  liable. 468,464 

Liability  of  third  parties,  parties  to  a  breach  of  trust. 485-491 

Liability  of  trustee,  effect  on  trustee's  lien 425,  426, 484 

Liability  of  trustee*instigating  breach  to  co-trustee 479-482 

Breach  of  trust  instigated  by  beneficiary — impounding 

beneficial  interest 480,482-484 

Rule  in  case  of  married  woman • 488,  484  , 

Trustee's  liability  limited  to  loss  on  complete  transaction, 

not  on  item  thereof 454,  455 

8et-off  of  gain  on  one  breach  against  loss  on  another 454-456 

Injunction  to  restrain » 462-464 

Punishment  of ,  as  a  crime 465 

CALLS. 

On  share  payable  out  of  capital 249 

Trustee  may  be  reimbursed  for  payment  of 427 
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CAPITAL. 

Augmentation  of 225-227,  229,  230 

Bonus,  when  regarded  an 229,  230 

Profit  of  sale  of  investment  regarded  as 229,  230 

Duty  of  trustee  in  relation  to  payment  of  outgoings  out  of..  245-253 

Capital  charges  must  be  paid  out  of  corpus 245-253 

Repairs 245-253 

Calls  on  shares  payable  out  of  capital 249 

See  also  Income. 

CAPRICIOUS  TRUSTS. 

Validity  of  trust  benefiting  no  one 78-80,  94 

Trusts  for  animals 79,  80 

CESTUI  QUE  TRUST. 

Definition  of I,  5 

Who  may  be 94 

Illusory  trust. 34-40 

Persons  whose  costs  are  provided  for  by  settlement. . . .  -      39-40 
Trust  providing  for  payment  of  debts,  without  knowl- 
edge of  creditors 37,  88,  40 

Direction  in  settlement  for  employment  of  particular 

person • 39-40 

Funds  voted  for  by  Parliament 40 

Trust  if  enforced  will  be  enforced  In  favor  of  all  whether 

privy  to  consideration  or  not 41 

*  Powers    of — simple    trust — right  to  have  legal  estate 

vested .... 368,  369 

Power  of  beneficiaries  collectively  in  special  trust  to  modify 

or  extinguish  trust 220,  221,  370-375 

Exception  in  case  of  persons  under  disability 871 

Exception  in  case  of  mere  power  to  sell 374 

***•  Rights  of  morgagee  of  entire  beneficial  interest 374,  375 

Power  of  alienation 377-379 

Restraint  on  power  of  alienation,  spendthrift  trusts... 67,  71-73 
Restraint  on  power  of  alienation,  conditional  limitation.         879 

See  also  on  restraint  of  alienation,  Alienation  and  Anticipation. 

Effect  of  release  or  concurrence  to  discharge  trustee 468-471 

Rule  on  case  of  person  not  sui  juris,  or  married  woman 

without  power  of  alienation 469-471 

Purchase  or  lease  of  trust  property  from,  by  trustee — 

when  allowed,  and  when  not 822-331 

Purchase  cannot  be  effected  through  third  parties ......  325,  326 

Purchase  by  agent. 827 

Leave  of  court 831 

Confidential  relations • 829,  830 
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CESTUI  QUE  TRUST  —  Continued. 

The  general  role  does  not  apply  to  certain  constrictive 

trusts . 880.881 

Nor  to  bare  trustees 827 

Trustee  mast  act  Impartially  between  beneficiaries 224-231 

Payment  of  one  beneficiary  before  another 280 

Appropriation  of  particular  asset  to  pay  share  of  one 

beneficiary 280,  281 

Right  of  beneficiary  to  conveyance  of  legal  estate 868,  869 

Right  to  compel  the  trustee  to  perform  duty,  and  to  restrain 

breach • 462-464 

Breach  of  trust,  when  instigated  by  beneficiary — liability 

and  remedy  of  trustee 480,  482-484 

Rule  In  case  of  a  married  woman 488,  484 

As  to  the  beneficiaries  rights  as  affected  by  limitation  and 

laches,  see  Statute  of   Limitations,  and  Laches. 

As  to  election  of  cestui  que  trust  to  adopt  breach  of 

trust,  see  Election. 

CHARGE. 

Statute  of  limitations  applies  to 474,477,478 

Lien  of  life  tenant  paying  off,  for  repayment 186 

CHARGES. 

See  Outgoings. 

CHARITABLE  TRUSTS. 

Analogies  from  statute  of  Elizabeth 79,80 

Trusts  for  animals 94 

CHATTELS. 

Trust  of,  may  be  verbally  declared 82,  86 

CHILD.    See  Advancement;  Illegitimate  Children ;  Main- 
tenance; Pabent  and  Child. 

CHOSE  IN  ACTION. 

As  subject  of  trust. 57,  68 

CLASSIFICATION. 

Of  trusts — declared  and  constructive 10-13 

Of  resulting  trusts 11, 12 

Of  Implied  trusts 11, 12 

Of  precatory  trusts 11 

CODE. 

Effect  of,  on  legal  and  equitable  estates 7-9 
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COMPENSATION. 

Of  trustees — in  England  and  the  United  States 316-321 

Of  trustee  —  does  not  add  to  measure  of  liability 265 

COMPOSITION. 

Power  of  trustee  to  make.*.* 361,  362 

CONCURRENCE. 

Of  beneficiary,  see  Cestui  qub  Trust;  Rbt.tbasb, 

CONFEDERATE  SECURITIES. 

Trustee's  liability  for  receipt  of  and  investment  in*  •• 271,  272 

CONFIDENTIAL  RELATIONS. 

Profits  by  persons  In  —  constructive  trust  •••••• 175-180 

CONFLICT  OF  LAWS. 

Trusts  of  foreign  lands •• ••••••• 63,64 

CONSIDERATION. 

Trust  voidable  for  total  failure  of • 97,101 

How  far  necessary  to  bind  settlor 21-38,  41-57 

Will  render  trust  enforceable  though  declaration  incomplete  44,  46-57 
See  also  as  to  consideration  as  requisite  to  a  binding  de- 
claration of  trust.  Declaration. 

When  resulting  trust  arises  from  voluntary  grant 150,  151 

Privity  to  consideration  — 

Necessary  to  enforcement  of  trust. 41, 42,  46,  47 

But  if  a  trust  is  enforced,  it  will  be  enforced  In  favor 

of  all  whether  privy  to  consideration  or  not 41 

Trusts  created  by  will... 41 

Who  are  privy  to  consideration 42,  45,  47 

Trustees 42 

Children  of  marriage 42, 45 

Children  of  widow's  first  marriage 45 

CONSTRUCTION. 

Of  declaration  of  trust 17,  18 

See  also  Executed  and  Executory  Trusts. 

CONSTRUCTIVE  TRUSTS. 

Definition  of 11, 12 

Classified  as  resulting  and  non-resulting 144-146 

Of  profits  by  persons  in  fiduciary  positions 175-180 

Purchase  by  solicitor  from  client 180 

Directors  and  other  agents  as  constructive  trustees 178, 179 

Partners 186 

Profits  by  trustees 177 
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CONSTRUCTIVE  TRUSTS  —  Continued* 

Trustee  renewing  lease  to  himself 176, 177 

Rale  as  to  purchase  of  trust  property  by  trustee  does  not 

apply  to  certain  constructive  trusts 880,  881 

Renewal  of  leasehold  to  self  by  life  tenant. 177 

Money  received  by  life  tenant  In  relation  to  inheritance 177, 179 

Property  acquired  by  fraud 182, 186, 187 

Trust  in  favor  of  life  tenant  paying  off  charge  on  nheritance         186 

Relation  of  partial  owners  toward  each  other 178, 179 

Equitable  mortgages 184,  185 

Mortgagee  in  possession 185, 186 

Relation  of  tenant  for  life  and  remainderman 177-179 

Relation  of  vendor  and  vendee  before  purchase  completed  ••  182, 188 

Vendor's  lien  after  conveyance 188,  184 

Where  equitable  and  legal  estates  are  not  vested  in  the  same 

erson • • • 181-187 

Where  third  parties  are  parties  to  a  breach  of  trust •  485-491 

8tatute  of  frauds  does  not  apply  to 81,  82 

Statute  of  limitations  does  not  apply  to 486 

See  also  Resulting  Trusts. 

CONTINGENCY. 

Trusts  upon 6 

CONTRACT. 

Distinction  between,  and  trust • 4 

To  create  trusts 21,24 

CONTRIRUTION. 

Rights  of  trustees  to  contribution  inter  $e 479-484 

CONVERSION. 

Mere  power  to  convert  does  not  effect 174 

Diretclonto  convert — resulting  trust. 189-171 

Death  of  beneficiary  before  conversion  effected 169, 170 

How  person  to  whom  converted  property  results,  holds 

it 172,174 

Immaterial  that  property  not  actually  converted 178, 174 

Property  which  ought  to  be  converted ;  duty  of  trustee  in 

respect  to,  as  between  life  tenant  and  remainderman. ••  289-245 
Rights  of  beneficiary  to  require  reconversion  of  property 

acquired  with  trust  funds 456 

CONVEYANCE. 

Of  legal  estate  —  right  of  cestui  que  trust  to  have 868,  869 

Of  trust  property  to  new  trustee,  how  effected. 411-419 

See  also  Dnu>. 
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CONVICT. 

Power  of,  to  make  settlement 93 

Effect  of  conviction  of  trustee 211 

COPYHOLD. 

Incident  of  trustee's  estate  at  law 214 

CORPORATION. 

Competency  to  make  settlements 91 

Competency  as  cestui  que  trust 94 

Directors  as  constructive  trustees 178,  179 

Dividends,  whether  capital  or  income 226,  227,  229,  230 

Trustee's  liability  for  investment  in  corporate  securities, 

272,  276,  278-280 

CORPUS.    See  Capital. 

COSTS. 

Provision  for  payment  of  costs  of  trust,  when  illusory  in 

character 89,  40 

Of  administration  suit,  when  not  allowed  trustee 440,  441 

When  trustee  allowed  reimbursment  for  costs 428, 429,  431,  432 

Lien  of  trustee  on  costs  awarded  co-trustee.  ••< 480 

Assessed  against  co-trustee  for  failure  to  keep  accounts . . . .         833 
Of  supplying  information  as  to  trust  estate — who  chargeable 

with 832-834 

CO- TRUSTEES.    See  Joint  Trustees. 

COUNTER  CLAIM.    See  Set-oft  and  Counterclaim. 

COURT. 

Advice  of,  trustee's  right  to 290,435-437 

For  administration  of  trust  by  court,  see  Administration 

Action.    For  appointment  of  new  trustees  by  court, 

see  Appointment. 

COVENANT. 

In  settlement,  duty  of  trustee  to  enforce 260,  261 

*  COVERTURE.    See  Marrttcd  Woman. 

CBEDITORS.    See  Debtor  and  Creditor 

CREDITORS,  TRUST  FOR. 

Illusory  trus  t 37-40 

CURTESY. 

As  Incident  of  trustee's  estate  at  law 214 
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CRIME. 

Fraudulent  breach  of  trust,  a  crime 465 

DAMAGES. 

Measure  of  trusteed  responsibility 445-453 

Allowing  trust  funds  to  remain  in  business. .-. 452,  453 

Employment  of  trust  funds  in  speculation  or  business 

of  trustee 447-453 

Measure,  where  value  of  shares  Increased  after  breach. .  449,  450 

Loss  by  disobeying  settlement 449 

Trustee's  liability  to  respond  in  interest 445-453 

Loss  of  interest  by  calling  in  investment 450 

Loss  by  delay  in  Investing 450 

Loan  in  excess  of  proper  security 449 

Trustee's  liability  where  loss  is  partially  Independent  of 

breach 450 

Reimbursement  of  trustee  out  of  estate  for  damages 

paid  by  him 426,427 

DEBTOR  AND  CREDITOR. 

Trust  for  payment  of  debt,  Illusory  trust 37-40 

Validity  of ,  against  settlor's  creditors 113-125 

DECLARATION. 

Declared  trust  —  definition  10-12 

Of  trust — requisites 1 7-37 

When  complete,  consideration  not  necessary 41-48,  46-57 

Of  trust,  not  complete,  not  enforced  In  absence  of  con- 
sideration  41-48,46-57 

Of  trust  —  sufficiency  of  to  bind  settlor 41-57 

Completed  character  of  in  voluntary  trust 4 1-57 

Of  trust,  not  completed  by  imperfect  gift 50-55 

Of  trust  completed  by  transmutation  of  equitable  interest. . .     47,  57 
See,  also,  Express  Trust. 

DEED. 

Quantity  of  estate  taken  by  trustee  under 208-210 

Resulting  trust  under,  to  whom  property  results 168,  170 

Disclaimer  of  trust  by 190-198 

Trustee's  right  to  custody  of 215 

See  also  Conveyance. 

DEFINITIONS. 

Trust 1-6 

Express  or  delared  trust 10-12 

Slmpletrust 12-15 

Active  and  passive  trust « 13-15 
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DEFINITIONS  —  Continued. 

Executed  and  executory  trusts 134-136 

Constructive  trusts 11,12 

Illusory  trusts 34-40 

Trustee 1,5,6 

Equitable  and  legal  estate 6-10 

Breach  of  trust 1,  2 

Cestui  que  trust  1,  5 

Beneficiary 1,  5 

Volunteer « 43 

DELEGATION. 

Of  trustee's  powers.    See  Trustees. 

DETERMINABLE  FEES. 

Quantity  of  estate  taken  by  trustee 210,  211 

DEVISE. 

Of  trust  estate  on  death  of  last  surviving  trustee 388,  884,  890 

Void   and   lapsed  legacies  and  devises.    See  Resulting 
Trust. 

DEVISEE. 

When  property  results  to 16$ 

DEVOLUTION. 

Of  office  and  estate  of  trustee  —  survivorship 880-883 

Death  of  last  surviving  trustee 883-392 

DIRECTION  OF  COURT.    See  Advice,  and  Court. 

DISCHARGE. 

Trustee's  right  to 483-43* 

See  also  Release. 

DISCLAIMER. 

Of  trust 190-193 

DOWER. 

As  incident  of  trustee's  estate  at  law 214 

ELECTION. 

Of  beneficiary  —  to  adopt  breach  of  trust. 456 

To  take  sum  of  money  Instead  of  annuity 373 

To  take  share  of  real  estate  directed  to  be  sold 374 

ENTAIL. 

Restraint  on  anticipation  does  not  prevent  barring  of,  by  mar- 
ried woman 380 
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EQUITABLE  ESTATE. 

Trust  of 3,  7-9,57 

Trust  of,  completed  by  transmutation  of  equitable  Interest.     47,  57 
Constructive  trust  —  when  not  united  with  legal  estate 

In  same  person 181-187 

Legal  prevails  over  equitable  estate  when  equities  equal ....       9,10 
Distinction   between,   and   legal   estate  not  abolished  by 

legislation 7-9 

EQUITABLE  MORTGAGE. 

Constructive  trusts 185 

ESCHEAT. 

Total  failure  of  beneficiaries 215-21 7 

ESTATE. 

Trusts  of  equitable  estates 8,  7-9 

Legal  and  equitable  —  definition  and  distinction 6-10 

Distinction  between,  not  abolished  by  legislation ......  7-9 

Of  trustee  of  personal  property 1 99 

Constructive  trust  where  legal  and  equitable  not  united  in 

same  person 181-187 

Of  married  woman — when  entitled  to  conveyance  of  legal 

estate 868, 869 

When  holder  of  legal  estate  a  trustee  to  convey  to  equitable 

owner 868, 869 

Equitable  prevails  over  legal  where  equities  equal 9,  1 0 

Of  trustee  on  failure  of  beneficiaries 215-217 

Of  trustee  on  death  or  retirement  of  last  surviving  trustee  — 

devolution  of  estate 883-392 

Of  trustee  —  survivorship 880-383 

Of  trustee  —  devise  on  death  of.. 883,  884,  890 

Of  new  trustee  in  property —  how  vested 411-419 

Cases  in  which  trustee  takes  any  estate 197-202 

Devise  to  use  of  trustee 202 

Trust  to  pay  or  permit  beneficiary  to  receive  rents 199-201 

Trust  to  convey  to  beneficiaries 202 

Estate  of  trustee  as  affected  by  discretion 200, 201 

Trust  with  eventual  power  of  sale 202 

Trustee  under  devise  charged  with  payment  of  debts ...  201 

Quantity  of  estate  taken  by  trustee 208-210 

Trustee  under  deed 210 

Trustee  under  will 208-210 

Of  trustee,  at  law— incidents  of 212-215 

Possession 212,  213 

Power  to  bring  suit 213 
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BSTATE  —  Continued. 

Copyhold ' 214 

Curtesy  and  dower 214 

Liability  for  taxes 214,  215 

Liability  to  creditors 215 

Exercise  of  franchise 215 

Custody  of  deeds 215 

Proof  of  claim  In  bankruptcy 214 

ESTOPPEL. 

Effect   of   concurrence   or   release  by  beneficiary  to  dis- 
charge trustee. .  • 468-471 

SYIDENCE. 

Parol,  to  rebut  presumption  of  resulting  trust 1 62-164 

EXECUTED  AND  EXECUTORY  TRUSTS. 

Definition  of 184-186 

Distinction  In  rules  of  interpretation  between 184-143 

Application  of  rule  in  Shelley's  case  in  construction  of 136,  137 

Construction  of  wills 188-140 

Executory  trust — Illustrated  by  marriage  articles 24 

Powers  Implied  In 188 

EXECUTOR.    See  Administrator  and  Executor. 

EXPECTANCIES. 

As  subject  of  trust • 69,60 

EXPENSES.    See  Outgoings. 

EXPRESS  TRUST. 

Definition 10-12 

FEES. 

Of  public  officer  as  subject  of  trust. 60-62 

FOREIGN  LANDS. 

Trusts  of 63,64 

FORFEITURE. 

Total  failure  of  beneficiaries 215-217 

FORM. 

Immateriality  off  in  creation  of  trust 55,  5G 

FOLLOWING  TRUST  PROPERTY. 

Property  wholly  or  partly  acquired  with  trust  funds  liable 
to  trust 456-462 
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FOLLOWING  TRUST  PROPERTY  —  Continued. 

Property  acquired  partly  with  personal  and  partly  with  trust 

fund 8  —  rights  of  beneficiary 456-462 

Rale  where  property  comes  into  hands  of  third  parties 491-499 

FRAUD. 

Property  acquired  by  —  constructive  trust 182, 186,  187 

Attempt  to  defraud  creditors  —  constructive  trust 182 

Trusts  tending  to  promote 67 

Constructive  trusts  by  persons  in  fiduciary  positions 175-180 

When  resulting  trust,  created  to  thwart 155-160 

Voluntary  trust  Impliedly  fraudulent  as  against  subsequent 

purchasers 129-188 

Invalidity,  of  trust  fraudulent  as  to  settlor's  creditors 118-125 

As  ground  for  revoking  trust 99,  104,108-112 

Breach  of  trust  a  crime • 465 

FRAUDS,  STATUTE  OF.    See  Statutes  of  Frauds. 

GIFT. 

Followed  by  precatory  words— effect  to  create  trust.... 21 -28,  25-87 

Imperfect,  not  a  trust • •.....••..  50-55 

Between  husband  and  wife,  effect  to  create  trust 54,  55 

Voluntary — resulting  trust  not  presumed 151 

General  and  specific,  of  personal  property — trustee's  duty  to 

sell 282-286 

HEIR. 

When  property  results  to 168 

Expectancy  of,  as  subject  of  trust 59,  60 

HUSBAND  AND  WIFE. 

Gift  between  —  effect  as  trust 54,  55 

Validity  of  separation  deeds 75,  76 

See  also  Alienation;  Anticipation;  Married  Women. 

ILLEGITIMATE  CHILDREN. 

Trusts  for 78,  74 

ILLUSORY  TRUSTS. 

Definition 84-40 

Direction  to  employ  particular  person 89,40 

Trusts  to  pay  creditors 87-40 

Provision  for  costs  of  settlement 89,  40 

Public  funds 40 

IMMORALITY. 

Trusts  tending  to  promote 67 

Trusts  for  illegitimate  children 78,  74 
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IMPLIED  TRUSTS. 

Classification  of 11,  12 

See  Resulting  Trusts  and  Constructive  Trusts. 

INCOME. 

Duty  of  trustee  In  relation  to  payment  of  outgoings  out  of 

corpus  and  income 245-258 

Repairs 245-253 

Current  expenses 245  -253 

Augmentation  of  capital 225-227,  229,  230 

Bonos  when  regarded  as  income 229,  230 

Profit  on  sale  of  investment 229,  230 

Property  which  ought  to  be  converted  — duty  of  trustee  in 

respect  to,  as  between  life  tenant  and  remainderman. . .  239-245 

Settlement  directing  enjoyment  in  specie • 240,  242 

See  also  Capital. 

INCOMPLETE  DECLARATION. 

Of  trust  —  not  enforceable,  when 41-57 

INFANTS. 

Power  to  make  settlement 89,  90 

Power  of  trustee  to  advance  to 351,  352 

Implied  power  of  trustee  to  allow  maintenance  to 349-352 

When  children  of  marriage  privy  to  consideration 42,  45 

Inability  of  Infant  beneficiary  to  extinguish  or  modify  trust.  371 

Rules  as  to  release  of  trustee  by 469-471 

Payment  of  infant's  share  into  court 488 

Trustee's  duty  to  accumulate  for 266,  450 

Appointment  of,  by  court,  as  trustee .  408 

Appointment  of  new  trustee  by  court  where  trustee  Is  an 

infant * 405 

See  also  Advancement;  Illegitimate  Children;  Main- 
tenance ;  Parent  and  Child.    As  to  when  children  of 
marriage  privy  to  consideration,  see  Consideration. 

INFIDELITY. 

Trust  to  promote  —  validity 65 

INJUNCTION. 

Against  trustee  to  compel  him  to  perform  duty  or  to  restrain 

breach 462-464 

To  compel  renewal  of  lease  by  trustee 463 

To  restrain  Improper  sale  by  trustee 464 

To  compel  trustee  to  lend  his  name  to  a  suit • 463 

INNOCENT  PURCHA8ER.     See  Bona  Fides. 
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INSANITY  AND  INSANE  PERSONS. 

Effect  of,  on  power  to  declare  trust. • .89,  91-88 

Inability  of  Insane  beneficiary  to  modify  or  extinguish  trust.         871 
Payment  into  court  may  be  made  by  trustee  of  insane 

person 488 

INSOLVENCY.    See   Bankruptcy  Act;    Bona,  fides;   Debtor  and 
Creditor;  Fraud. 

INSURANCE. 

Trustee's  duty  in  respect  of 266 

INTEREST. 

Breach  of  trust — trustee's  liability  to  respond  in 446-458 

INVESTMENT. 

Trustee  should  invest  as  soon  as  possible ••••         219 

Liability  for  interest  he  ought  to  have  received 266,  445-458 

Trustee's  duties  in  making 268-289 

Trustee  must  invest  in  certain  securities  only 268-289 

Securities  authorized  by  Trust  Investment  Act 279-288 

In  authorized  securities  —  trustee   not    necessarily   pro- 
tected by 288-285 

Trustee  must  obtain  proper  advice 269,  287-290 

At  trustee's  discretion  —  limitation  of 274,  275 

Right  to  retain  shares  does  not  empower  trustee  to  invest  in 

new  issue 276 

Trustee  must  not  lend  on  personal  security 277,  278 

Investments  on  real  estate  security 269-278 

Not  always  justified 285 

Precautions  to  be  observed 269,  278,  286-290 

Investment  in  municipal  securities  —  trustee's  liability 278,  274 

Corporate  securities 272-274,  276,  278-280 

Railroad  securities 272-274,279,280 

Foreign  securities 276,277 

Confederate  securities 271,  272 

JOINT  TRUSTEES. 

Survivorship 880-888 

Trustee  cannot  delegate  powers  to  co-trustee.. 296,  297,  809-812,  813 

Liability  of  trustees,  joint  and  several 453,  454 

Trustees  should  prosecute  or  defend  jointly 818,  814 

Joint  decree  enforceable  against  individual  trustee 468,  454 

Protection  against  acts  of  —  when  trustee  not  answerable 

for  receipts,  acts  or  defaults  of  co-trustee 466-468 

Right  to  contribution  inter  se 479-484 

When  instigator  of  breach  bouud  to  indemnify  co-trustee. •  ..479-482 
Lien  of  trustee  on  costs  awarded  co-trustee • 480 


518  INDEX. 

The  References  ore  to  Pages* 

JUDGMENT. 

Validity  of  trust  in  anticipation  of 120 

JUDICATURE  ACT. 

Effect  of  on  distinction  between  legal  and  equitable  estates.  7 

JUS  TERTII. 

Trustee  must  not  set  up 314-316 

LACHES. 

Of  cestui  que  trust,  when  a  bar  to  relief 472-478 

LANDLORD  AND  TENANT. 

General  incapacity  of  trutee  to  accept  lease  to  himself  of 

trust  property 822,  323,  327 

Exception 822 

Renewal  of  lease  to  himself  by  trustee 176,  177 

Implied  power  of  trustee  to  grant  lease 847-349 

Trustee  may  be  compelled  to  renew 463 

Trustee's  duty  to  sell*  leaseholds 283 

LAW. 

Mistake  of,  as  ground  for  revoking  trust ., 103-107 

LEASE  AND  LEASEHOLDS.    See  Landlord  and  Tknant 

LEGACY. 

Void  and  lapsed.    See  Resulting  Trus 

LEGAL  ESTATE. 

Distinction  between  legal  and  equitable,  not  abolished  by 

legislation 7-9 

Constructive  trust  when  not  united  with  equitable,  in  same 

person 181-187 

Legal  estate  prevails  over  equitable,  when  equities  equal.. .  9,  10 
Right  of  cestui  que  trust  in  simple  trustrto  conveyance  of. .  868,  869 
See  also  Estate. 

LIEN. 

Of  beneficiary  on  property  acquired  with  trust  funds 456-462 

Of  trustee  for  expenditures 423-426,  429-432 

How  affected  by  breach  of  trust 425,  426-431 

Loss  of,  by  mingling  funds 431 

Lien  of  trustee,  when  trust  voidable 430 

Lien  of  trustee  on  costs  awarded  co-trustee 480 

LIFE  TENANT  AND  REMAINDERMAN. 

Trustee  must  act  impartially  between 225-280 

Trustee  must  not  purchase  woodland  estate 228 
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LIFE  TENANT  AND  REMAINDERMAN  —  Continued. 

Trustee  most  Dot  raise  debts  by  sale  of  timber  . .  • 297 

Power   of   sale  and  purchase  mast  be  impartially  ex- 
ercised   397 

Augmentation  of  capital 226-227,  229,  280 

Profit  on  sale  of  investment 229, 281 

Bonus  — whether  capital  or  Income 229, 330 

Duty  of  trustee  between  in  respect,  of  property  which 

ought  to  be  converted * 289-245 

As  to  what  outgoings  are  to  be  charged  to  capital  and 

what  to  income." 246-253 

When  life  tenant  a  constructive  trustee  for  remainder- 
man    177-179 

Money  reecived  by  him  in  relation  to  inheritance...  177, 179 
Constructive  trust  where  life  tenant  pays  off  charge  oa 

inheritance 186 

Life  tenant  may  not  renew  lease  to  himself 177 

Life  tenant's  power  of  alienation 877-879 

Appointment  of  life  tenant  by  court  as  trustee 408 

As  to  questions  between;  under  direction  to  convert. 
See,  also,  Conversion. 

LIMITATIONS.    See  Statute  of  Limitations. 

LUNATICS.    See  Insanity  and  Insane  Persons. 

MAINTENANCE. 

Power  of  trustee  to  allow 863-9*5 

Implied  power 849-352 

MALA  FIDES. 

Trustee's  liability  for 267,268 

MARRIAGE. 

Trusts  in  restraint  of ." 67,  76-78 

Children  of — when  privy  to  consideration 42,  45 

Children  of  widow's  first  marriage  not  privy  to  consideration  4  5 

MARRIAGE  ARTICLES. 

Executory  nature  of 24 

Rules  of  construction 187,  188 

Resulting  trusts  under 170 

MARRIED  WOMEN. 

Power  of,  to  declare  trust 89,  90,  91 

Appointment  of,  by  court,  as  trustee 410 

Competency  as  cestui  que  trust 96 
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MARRIED  WOMEN  —  Continued. 

Restraint  of  alienation  by  married  women , • . ..72,  875,  878,  S80 

Role  as  to  her  ability  or  inability  to  extinguish  or  modify 

trust 371 

When  entitled  to  conveyance  of  legal  estate 868,  369 

Impounding  interest  of,  when  instigator  of  breach  of  trust.  483,  484 

Power  of,  to  release  trustee 469-471 

Presumption  as  to  advancement 166, 166 

Not  constructive  trustee  where  without  power  of  anticipa- 
tion  . 486 

MEASURE  OF  DAMAGES.    See  Damages. 

MINGLING  FUNDS. 

Property  purchased  partly  with  personal  and  partly  with 

trust  funds  —  rights  of  beneficiary 456-462 

See  also  Following  Trust  Property. 

MISTAKE. 

Trust  voidable  for 99,100-107 

Of  law,  as  ground  for  avoiding  trust 103-107 

Effect  of  trustee  making  payment  by 487,  488,  490 

MODIFICATION. 

Of  trust  by  beneficiary.    See  Cestui  Que  Trust. 

MORTGAGE. 

Of  trust  property  —  trustee  may  not,  in  general,  accept. .  ••         822 

Exceptions  to  rule 822 

Constructive  trust  —  devolution  of  mortgaged  property . . .  •  185 

Mortgagee  in  possession 185, 186 

Investment  on  security  of  —  precautions  to  be  observed  269-278,- 

285-290 

Trustee's  liability  for  loan  in  excess  of  proper  security*.         449 
Of  entire  beneficial  Interest  —  power  of  mortgagee  to  modify 

or  extingu  ish  trust  ? •  •  • 374, 375 

MORTMAIN  ACTS. 

Invalidity  of  trusts  in  derogation  of 67 

Resulting  trust  created  to  prevent  evasion  of 158, 159 

MUNICIPAL  CORPORATIONS. 

Trustee's  liability  for  investment  in  securities  of 278,  274 

NEGLIGENCE. 

Trustee's  duty  of  reasonable  care * 258-268 

Effect  of  advice  of  counsel  to  excuse 255 
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NEW  TRUSTEES. 
See  Trustees. 

NEXT  OF  KIN. 

When  property  results  to 168 

OBJECT. 

Of  trust,  failure  of  as  avoiding  trust 98,99 

Validity  of  object  of  trust 64-80 

Illusory  trust 84-40 

OFFICE. 

Of  trustee  —  survivorship  of 880-888 

Of    trustee  on    death   or  retirement  of    last  surviving 
trustee •••• 888-892 

OFFICERS. 

Validity  of  assignment  of  fees,  pensions,  salaries,  etc,  by 
public  officers • .....••••• 57,  60-69 

OUTGOINGS. 

As  to  the  trustee's  lien  for  expenses,  see  Lien;  as  to  the 
distribution  of  the  burden  of  the  outgoings  of  a  trust 
between  capital  and  income,  see  Capital,  and  Income. 

PARENT  AND  CHILD. 

When  children  privy  to  consideration 41,  42,  45 

Trusts  for  illegitimate  children 78,  74 

When  children  of  marriage  privy  to  consideration 42,  45 

child  of  widow's  first  marriage... 45 

Presumption  in  favor  of  advancement  as  against  resulting 

trust 162-167 

Persons  in  loco  parentis • •         167 

See  also  Advancement;  Intants;  Illegitimatx  Chil- 
dren; Maintenance. 

PAROL  EVIDENCE. 

To  rebut  presumption  of  resulting  trust 162-164 

PARTIES. 

Number  of  requisite  to  a  trust 5 

Privity  as  affecting  right  to  enforce  trust. 41,  42,  45 

Trustee  proper  party  to  bring  suit. 218 

May  be  compelled  thereto 468 

Trustees  should  prosecute  or  defend  jointly 81 8,  814 

PARTITION. 

Of  trust  estate,  when  ordered * 370,871 

See  also  Severance. 
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PARTNERS. 

When  constructive  trustees 186 

Liability  of  trustee  partner  allowing  funds  to  remain  in 

business 452,  453 

PASSIVE  TRUSTS. 

Definition 13-15 

Relation  of,  to  construction  of  statute  of  uses 13,  14 

Purchase  in  another's  name  —  resulting  trust  or  advance- 
ment    165, 16* 

PAYMENT. 

Trustee's  right  to  pay  funds  into  court 437,  440 

Dispute  between  beneficiaries 436,  439 

Claimant  in  default  of  appointment. 439 

Equity  to  settlement  by  married  woman 439 

Rights  and  liabilities  of  trustee  paying  by  mistake. ...  487,  488,  490 

PENSION. 

Assignment  of ,  as  subject  of  trust 60-62 

PERPETUITIES. 

Rule  against 65,  68,  69,  70 

Effect  of  partial  failure  to  vest.  ...-•• 68, 69,  70 

Resulting  trust  created  to  prevent  evasion  of 158 

PERI8HABLE  PROPERTY. 

Trustee's  duty  to  convert  —  general  rules  and  limitations  — 

general  and  specific  gift 232-236 

PERSONAL  PROPERTY. 

Trustee's  duty  to  sell  perishable  property  —  general  and 

specific  gift 232-236 

Trusts  of,  may  be  verbal 82,  86 

Estate  of  trustee  of ,  Statute  of  Uses 199 

POWER. 

Of  appointment,  effect  of  as  declaration  of  trust 20-22 

Of  attorney  —  protection  of  trustee  paying  by  virtue  of ... .  365 

In  the  nature  of  trust 24 

Of  sale  and  purchase  —  must  be  Impartially  exercised  as 

between  beneficiaries 227 

As  to  appointment  of  new  trustees,  see  Appointment;  as  to 
powers  of  original  and  new  trustees,  see  Trustees. 

PRECATORY  TRUSTS. 

Definition II 

What  constitutes 21-23,25-37 
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PRIVITY. 

Who  are  in,  as  affecting  power  to  bind  settlor  of  trust 49,  45 

As  affecting  right  to  enforce  incomplete  trust 41,  42,  45 

Children  of  marriage,  when  privy  to  consideration 42,  46 

Children  of  widow's  first  marriage 45 

When  trustees  privy  to  consideration 42 

When  absence  of,  renders  trust  illusory 87-40 

Trust  when  enforced,  enforced  in  favor  of  all  beneficiaries 

Independent  of  privity 41 

PROBATE. 

Effect  of  acceptance  or  refusal  of,  see  Acceptance*  Disclaimer. 

PROPERTY. 

What  may  be  subject  of  trust.. 57-63 

See  also  Following  Trust  Property;  Mingling  Funds; 
Perishable  Property;  Personal  Property. 

PUBLIC  FUNDS. 

Not  technically  trust  funds 40 

PUBLIC  OFFICERS. 

Assignability  of  pensions,  salaries,  fees,  etc 57,  60-62 

PUBLIC  POLICY. 

As  a  bar  to  alienation 57,  60-62,  67,  71-78 

Restraint  of  marriage 67,  76-78 

Separation  deeds 75,  76 

Settlement  against  policy  of  Bankruptcy  Act 71 

Assignability  of  reversions  and  expectancies 58-60 

Assignment  of  salaries,  fees  and  pensions 60-62 

Illegal  object  of  trust 65-47 

Trust  to  promote  infidelity 65 

Trust  for  illegitimate  children 78,74 

Effect  of,  to  create  resulting  trust,  where  object  of  trust 

illegal 156-160 

PURCHASE. 

Of  trust  property  by  trustee  —  rules  governing 822,  825-881 

Rule  does  not  apply  to  bare  trustees 827 

Rule  does  not  apply  to  certain  constructive  trusts 880,  881 

Cannot  be  done  through  third  parties 826, 826 

Person  occupying  confidential  relations 829, 880 

Agent's  purchase  from  principal 827 

Leave  of  court 881 

Rule  as  to  purchaser'sduty  to  see  to  application  of  purchase 

money 856-860 

As  to  purchase  In  another's  name  see  Advancement;  Re- 
sulting Trust. 
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PURCHASE  FOR  VALUE.    See  Bona.  Fides. 

QUASI-TRUSTEES. 

Liability  of 268 

RAILROADS. 

Liability  of  trustee  investing  in  securities  of 272-274,  279,  280 

REAL  ESTATE. 

Trusts  of,  must  be  evidenced  by  writing 80,  81,  84—88 

Trusts  inconsistent  with  tenure 63 

Trusts  of  foreign  lands 63,64 

Investment  of  trust  property  in  foreign  lands 276,  277 

Trustee's  liability 276,277 

Duty  of  trustee  lending  on  real  estate  security 269,  287-290 

Precautions  to  be  observed 269,  287,  290 

Duty  of  obtaining  competent  advice 269,  287-290 

Trusts  of  Reversionary  interests 58,  59 

Competency  of  alien  to  be  cestui  que  trust 94-96 

As  to  the  estate  taken  by  the  trustee  and  its  incidents,  see 

Estate. 

RECEIVER. 

When  appointed  to  compel  performance  of  trust  or   to 

prevent  breach 462-464 

RECORDING. 

Of  instruments  —  trustee's  duty.. 261 

REIMBURSEMENT 

Trustee's  right  to  reimbursement  and  indemnity 422-483 

Liabilities  Incurred  in  carrying  on  trust  business 427,  428 

Payment  of  calls  on  shares 427 

Damages  paid  on  account  of  the  trust  estate 426,  427 

Unreasonable  expenses 432 

Lien  of  trustee  for  expenses  where  trust  voidable 430 

Effect  of  breach  of  trust  on  trustee's  rights 425,  426,  431 

Payment  by  trustee  by  mistake • 487,488,490 

RELEASE*. 

Trustee's  right  to  discharge 433-435 

Effect  of  release  or  concurrence  by  beneficiary  to  discharge 

trustee 468-471 

Rules  in  case  of  persons  not  sui  juris  or  married 

women  without  power  of  anticipation 469-471 

REMAINDERMAN.    See  Life  Tenant  and  Remainderman. 
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REMOVAL. 

Of  trustee 898-398 

Under  express  power 894 

Under  statutory  power 898,  895 

By  order  of  court  —  cases  justifying 898-898 

REPAIRS. 

How  far  trustee  bound  to  look  to 267 

Implied  powers  of  trustee  to  make 845,  846 

Cost  of  —  when  and  how  chargeable  as  between  capital  and 

income 245-253 

RESIDUARY  LEGATES. 

When  property  results  to 168 

RESTRAINT  OF  ALIENATION.    See  Alienation  and  Anti- 
cipation. 

RESULTING  TRUST. 

Classification  of,  under  trusts 11, 12,  145 

Circumstances  under  which  resulting  trust  arises 145, 147-167 

Where  equitable  Interest  not  wholly  disposed  of 145, 147-154 

Failure  to  comply  with  Statute  of  Frauds 150 

Residue  after  satisfaction  of  express  trust.  151, 152 

Trust  not  declared 149, 150 

Effect  of  vagueness  and  uncertainty 150 

Failure  to  carry  trust  Into  effect. 148,  149 

Failure  to  exhaust  fund 147, 151,  152 

Total  failure  of  consideration 152,  153 

Charge  does  not  imply  a  resulting  trust  of  residue  ••  158,  154 

Resulting  trust  where  trust  declared  illegal 154-160 

Doctrine  of  pari  delicto 154 

Attempt  to  evade  mortmain  acts,  and  rule  against  per- 
petuities   168,  159 

Purchase  in  another's  name 160-167 

Augmentation  of  settled  property 164 

By  married  women 165, 166 

Presumption  against  resulting  trust,  arising  in  case  of 

relationship 162-167 

Resulting  trust  may  be  in  favor  of  alien 96 

Devise  to  a  person  at  trustee  without  more 88,  86,  87 

To  whom  property  results 168-174 

Under  will  and  where  no  conversion  directed 170 

Where  conversion  directed 169-171 

Death  of  person  to  whom  property  results  before  con- 
version directed 169, 170 
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RESULTING  TRUST  —  Continued. 

How  person  to  whom  property  directed  to  be  converted, 

results,  holds  it , 172-174 

Void  and  lapsed  devises  and  legacies 168,  169, 170 

RETIREMENT. 

Of  trustee 892-398 

Under  express  power 392 

Under  statutory  power 893,  395 

By  consent 393 

By  order  of  court * 393-398 

REVERSIONARY  INTEREST. 

As  subject  of  trust 58,  69 

Trustee's  duty  to  sell  wasting  and  reversionary  property ....  232-236 

REVOCATION. 

Of  trust 97-112 

For  failure  of  consideration 97,  101 

For  mistake 97-101 

For  improvident  provisions  of  settlement 101-103 

Absence  of  power  of  revocation  —  effect  as  evidence  of 

improvidence 107 

For  fraud 99,104,  108-112 

Bnrdenof  proving  fraud 100, 108,  109 

For  failure  of  object  of  trust 98,  99 

Of    power  of    attorney — liability  of   trustee    paying   in 

Ignorance  of 291,  292 

As  to  how  far  consideration  necessary  to  bind  settler  or  his 
representatives,  see  Consideration. 

SALARIES. 

Of  public  servants  —  assignability  of 57, 60-62 

SALES. 

Powers  of  trustee  in  relation  to  conduct  of 853-356 

Restrictive  conditions  — power  of  trustee  to  impose...  854,  356 
Depreciatory  conditions  —  duty  of   trustee  to   refrain 

from  fixing 268 

Of  contiguous  property — duty  of  trustee 261-263 

Trustee's  liability  for  improvidence  in  sale 263-264 

Bale  of  wasting  and  reversionary  property  by  trustee 282-236 

Injunction  to  restrain 464 

SEPARATION  DEEDS. 

Validity  of 75,76 
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8BT  OFF  AND  COUNTERCLAIM. 

Whether  trustee  can  set  off  gain  on  one  breach  of  trust 

against  loss  on  another 464-456 

8ETTLED  LAND  ACT. 

Contingent  nature  of  trust  under G 


SETTLEMENT. 

Definition 11 

SETTLOR. 

Who  may  be 89 

Definition 11 

SEVERANCE. 

Of  trust,  on  appointment  of  new  trustee . . . .  % 420,  421 

For  partition  of  trust  estate,  see  Partition. 

SHELLEY'S  CASE. 

Rule  in,  applied  to  executed  and  executory  trusts 136, 187 

SHIFTING  USE. 

As  a  bar  to  alienation 879 

SIMONY. 

Invalidity  of  trust  In  furtherance  of 67 

SIMPLE  TRUSTS. 

Relation  of  to  construction  of  statute  of  uses 18, 14 

Rights  of  cestui  que  trust  of,  to  have  legal  estate 868,  869 

SOLICITOR.    See  Attorney. 

SPECIAL  TRUSTS. 

Relation  of,  to  construction  of  Statute  of  Uses 18, 14 

Power  of  beneficiaries  in,  collectively  to  extinguish  or  modify 

trust 870-375 

Exception  In  case  of  persons  not  sui  juris 871 

Power  of  mortgagee  of  entire  beneficial  interest 874,  375 

See  also  Trusts. 

STATUTE. 

Property  inalienable  by 57,  62 

STATUTE  OF  ELIZABETH. 

Concerning  trusts  fraudulent  as  to  settlor's  creditors. 118-125 

Concerning  trusts  void  as   asainst   subsequent  purchaser 

from  settlor 129-183 
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STATUTE  OF  FRAUDS. 

Necessity  of  evidencing  trust  by  writing 80-88 

Trusts  falling  to  comply  with  resulting  trust 150 

STATUTE  OF  LIMITATIONS. 

Application  of ,  in  cases  of  trusts 472-478 

Denial  of  plea  to  third  parties  —  parties  to  a  breach  of  trust         486 

STOCK. 

Trustees*  right  to  indemnity  for  payment  of  calls  on  shares         427 
Trustee's  liability  for  investing  in  stock  of  private  and  pub- 
lic corporations • 272-274,  276,  278-280 

SUBSEQUENT  PURCHASER. 

Trusts  void  as  against 129-138 

See  also  Bona.  Fides. 

SURVIVING  TRUSTEE. 

Death  or  retirement  of  —  devolution  of  office  and  estate  880-892 
Death  of  —  new  trustee  cannot  exercise  powers  purely 

personal  to  original  trustee • 884 

TAXE8. 

Liability  of  trustee  for 214,215 

TENANT  FOR  LIFE.    See  Life  Tenant  and  Remainderman. 

TENURE. 

Of  real  estate  inconsistent  with  trust 57,  68 

THELLU80N  ACT. 

Statement  of,  and  effect  . . . . 70,  71 

TITLE. 

Of  new  trustee,  to  trust  property — how  vested 411-419 

Trustee's  duty  to  refrain  from  limiting  title  at  sale 268 

TOMBS. 

Validity  of  trust  to  raise  and  keep  in  repair 78-80 

TRESPASS. 

Trespasser  a  constructive  trustee 182 

TRUST. 

Definition  of 1-6 

Examination  of  definition 2-5 

Distinction  between  and  contract 4 

Distinction  between  legal  and  equitable  estate  not  abolished 

by  legislation 7-9 

Equitable  estate,  trust  of 8,  7-9 


-  jji-ii  . 
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TRUST  —  Continued. 

Who  may  declare 89-94 

Aliens 98,  94 

Infants 89, 90 

Insane  persons 91-98 

Convicts 98 

Married  women 90,  91 

Corporations 91 

Who  may  be  cestui  qne  trust 94-96 

Corporations. 94 

Aliens 94-4* 

Married  women 96 

Declaration  of,  requisites  of 17-88 

Form  immaterial 68,  66 

Completed  character  of  declaration 41-67 

When  completed,  consideration  not  necessary 41-48, 46,  67 

Precatory  trusts 21-28,86-37 

When  not  complete,  not  enforced  in  the  absence  of  con- 
sideration.  41-48,46-67 

Illusory 84-40 

Executed  and  executory 184-186 

Express  trusts 10-12 

Constructive  and  implied  trusts  see  Constructivb  Trusts; 
and  Resulting  Trusts. 

Simple  trusts,  definition 12-16 

Estate  taken  by  trustee 197-202 

Trust  to  permit  beneficiary  to  receive  rents 197-201 

Right  of  beneficiary  in,  to  have  legal  estate 868,  869 

Special  trusts,  definition 12-16 

Estate  taken  by  trustee 197-202 

Devise  to  trustee  charged  with  payment  of  debts 201 

Trust  to  permit  beneficiary  to  receive  rents 197-201 

Power  of   beneficiaries  collectively  to  extinguish  or 

modify  special  trust 870-376 

Exception  in  case  of  mere  power  to  sell  in  trustee 874 

Role  In  the  case  of  a  mortgagee  of  the  entire  beneficial 

interest 874,876 

Imperfect  gift  does  not  constitute  declaration  of  trust.      60-66 
Declaration  of  by  transmutation  of  equitable  interest. . .     47,  67 

Privity  —  as  a  requisite  to  the  enforcement  of  a  trust 41-46 

But  when  trust  Is  enforced  it  will  be  enforced  In  favor 

of  all  whether  privy  to  consideration  or  not 41 

Privity  of  children  of  widow's  first  marriage 46 

Acceptance  of  trust 198-196 

Express  acceptance 198-196 

84 
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TRUST  —  Continued. 

By  conduct 1M 

By  acquiescence 194 

Permitting  suit  to  be  brought  in  trustee's  name 194 

Allowing  property  to  be  dealt  with  in  trustee's  name . .  •  194 

By   exercise  of   dominion  or  interference   with  trust 

property 194,  19S 

Joining  in  legacy  receipt 196 

By  taking  out  probate 196 

By  silence 196 

—Disclaimer  of  trust 190-198 

-**  Property  capable  of  being  the  subject  of  a  trust 57-63 

Classification  of  trust — 

Express  and  constructive  and  implied 10-19 

Contingent 6 

Active  and  passive,  or  simple  and  special 13-15 

Illusory  trust 34-40 

Persons  whose  costs  are  provided  for  by  settlement ....      39,  4q 
Trust  for    payment  of   debts  without  knowledge   of 

creditors 37,  38,  40 

Direction  In  settlement  for  employment  of  particular 

person 39,40 

Funds  voted  by  parliament 40 

-—  Executed  and  executory  trusts  — 

Definition  of 134-136 

Distinction  between  in  rules  of  construction  and  Inter- 
pretation    184-143 

Implied  powers  in 138 

Construction  of ,  in  wills 138-140 

Application  of  rule  in  Shelley's  case 136,  137 

Executory  trusts  —  illustrated  by  marriage  articles 24 

Validity  of  trust- 
Consideration,  how  for  necessary  to  bind 41-67 

When  declaration  complete 41-67 

Imperfect  gift ....      41-67 

Precatory  trust 21-23, 26-87 

Validity  of  object  of  trust 64-80 

Effect  of  partial  invalidity 64,  66,  68,  69 

Unreasonable  accumulation. 66,  70,  71 

Trust  void  as  offending  rule  against  perpetuities. . .  65. 68,  69,  70 

Trust  restraining  alienation 67,  71-73 

Trust  in  restraint  of  marriage v 67,  76-78 

Trust  tending  to  promote  immorality,  atheism,  etc 66,  73,  74 

Trust  in  derogation  of  mortmain  acts 67,  168,  169 

Simonloal  trusts 67 


INDEX.  531 

The  References  are  to  Pages. 

TRUST  —  Continued. 

Trusts  void  as  against  settlor's  creditors 1 13,  125 

Trust  impliedly  fraudulent  as  against  subsequent  cred- 
itors    129-138 

Trust  void  as  against  Bankruptcy  Act 126-129 

Trust  void  as  against  subsequent  purchaser  from  settlor         129 

Trust  inconsistent  with  tenure 63 

Validity  capricious  trust  or  trust  benefiting  no  one.. . .  78-80,  94 

Necessity  of  trust  being  evidenced  by  writing 80-88 

Revocation  by  settlor 97-112 

Failure  of  object 98,99 

Mistake,  fraud,  or  failure  of  consideration 97-1 12 

Burden  of  proving  fraud 100,  108,  109 

-~    Statute  of  uses  —  application  of,  In  case  of  simple  and  spe- 
cial trusts .       13,  14 

—  8tatate  of  uses  does  not  apply  to  trusts  of  personal  property         199 

Powers  In  nature  of  trust 24 

Administration  of  by  court 440-448 

See  also  Administration  Action. 

Severance  of  trust  on  appointment  of  new  trustees 420,  421 

Construction  of  trust  by  court 435-437 

Statute  of  Limitations,  application  of  to  trusts 472-478 

See  also  Acceptance;  Active  Trust;  Breach  of  Trust; 
Capricious  Trust;  Constructive  Trust;  Conversion; 
Estate;  Executed  and  Executory  Trusts;  Following 
Trust  Property;  Illusory  Trust;  Mingling  Funds; 
Resulting  Trust;  Trustee. 

TRUST  COMPANY. 

Appointment  of,  by  court  as  trustee 410 

TRUSTEE. 

Definition  of 11 

Bare,  passive  and  active  trustees 12-15 

Acceptance  by 193-196 

Express  acceptance 198, 194 

Acquiescence  and  silence 193,  194, 196 

By  taking  out  probate 194 

Exercise  of  dominion  or  interference  with  trust  property ...  1 94 

Permitting  sn it  to  be  brought  in  trustee's  name 194 

Joining  in  legacy  receipt 196 

Allowing  property  to  be  dealt  with  In  trustee's  name 194 

When  privy  to  consideration 42 

Legal  and  equitable  estate .  6-10 

Distinction  not  abolished  by  legislation 7-9 

Estate  of  trustee  at  law  as  affected  by  power  of  sale 202 

As  affected  by  discretion  or  oontrolv  ested  In  trustee...  200,  201 
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TRUSTEE  —  Continued. 

Incidents  of  —  possession 21$,  213 

Power  to  bring  suit 213 

Copyhold 214 

Curtesy  and  dower 214 

Liability  for  taxes 214,215 

Liability  to  creditors 215 

Exercise  of  franchise 215 

Custody  of  deeds 215 

Proof  of  claim  in  bankruptcy 214 

Quantity  of  estate  taken  by  trustee 208-210 

Trustee  under  deed 210 

Trustee  under  will 208-210 

Cases  in  which  trustee  takes  any  estate 197-202 

•  '  Devise  to  use  of  trustees 200 

Trustee  to  pay  or  permit  beneficiary  to  receive  rents... .  190-201 

Trust  to  convey  to  beneficiaries 202 

Trust  under  devise  charged  with  payment  of  debts 201 

Survivorship  of  office  and  estate  of  trustee 380-883 

Devolution  of  office  and  estate  on  death  or  retirement  of 

last  surviving  trustee 388-392 

Devise  of  estate 388,  884,  890 

New  trustee  appointed  cannot  exercise  powers  purely 

personal  to  original  trustee 884 

Estate  of  trustee  on  total  failure  of  beneficiaries 215-217 

See  also  Estate. 

Bankruptcy  of,  does  not  affect  property  held  In  trust 211,  212 

Appointment  of  new  trustee 44,  898-410 

To  prevent  failure  of  trust 44 

Number 399,407 

Under  express  power 398-402 

Court  will  not  ordinarily  Interfere  with  donee  of  power.       ,  398 

Under  statutory  power 398,  402-404 

By  court 398,404-410 

Where  there  is  no  original  trustee 44,  405 

Who  may  be  appointed 400-410 

Appointment  on  death  or  retirement  of  last  surviving 

trustee 888-392 

New  trustee  cannot  exercise  powers  purely  personal  to 

original  trustee 880-384 

Power  of  new  trustee  appointed 400 

Severance  of  trust  on  appointment  of  new  trustee 420,  421 

Vesting  property  in  new  trustee 411-419 

Retirement  or  removal  of  trustee 892-398 

Causes  justifying 397, 898 
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TRUSTEE  —  Continued. 

Vesting  of  property  in  new  trustee 411-419 

Retirement  by  consent. 898 

By  order  of  court 393-898 

Under  express  power 892-894 

Under  statutory  power 393,  895 

Powers  of  trustee 885-862 

Are  either  express  or  implied 885,  836 

Implied  powers  — 

General  rale  as  to  limitations  upon 887, 852 

Discretionary  powers 888-844 

Distinction  between  discretionary  powers  and  powers 

In  the  nature  of  trust 842,  848 

Implied  power  to  benefit  cestui  que  trust 88G,  849-852 

To  benefit  married  women 849 

To  advance  infant* 351,  852 

To  allow  maintenance  to  infant 349-852,  868,  865 

Implied  powers  necessary  for  protection  of  property .836, 844-849 

Limitations  upon  rule 848,  349 

Power  to  grant  leases 847-849 

Power  to  thin  timber 847 

Power  to  make  repairs  and  improvements 345,  846 

Right  to  exchange  policy  for  paid-up  one 846,  847 

Powers  In  relation  to  conduct  of  sale 853-856 

depreciatory  conditions 854,  856 

Power  to  give  receipts 856-860 

Power  to  pay  attorney  appointed  by  beneficiary 865 

Power  to  compound  and  settle  disputes 861,  862 

Power  to  compound  debts 259 

Powers  of  new  trustee 380-384,  400 

Powers   of  trustee  —  suspension     of,   by    administration 

action 866,867 

Effect  of  administration  action  before  and  after  judgment  866,  867 
Duties  of  Trustee  — 

Duty  on  acceptance  of  trust —  to  acquaint  himself  with 

circumstances  of  property 218-220 

To  obtain  transfer  of  property 218 

To  get  in  moneys 219 

To  see  to  proper*  investment 219 

Must  not  allow  property  to  remain  in  sole  custody 

of  co-trustee 219 

Duty  to  inquire  as  to  acts  of  predecessor 219 

Duty  to  search  for  notice  of  Incumbrances 220 

Trustee  must  obey  the  directions  of  the  settlement  ....  220-224 
If  not  illegal  or  impracticable 220,  222 
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TBU8TEK  <—  Continued. 

Conditions  Imposed  on  discretionary  powers 223 

Direction  to  invest 222 

Neglect  to  sell 222 

Refusal  to  purchase 222 

Trustee  cannot  accelerate  sale 223,224 

Duty  to  sell  wasting  and  reversionary  property 232- 236 

Duty  in  relation  to  payment  of  outgoings  of  corpus 

and  income 245-253 

Duty  of  trustees  not  to  set  up  jus  tertii 314-^316 

But  trustees  may  decline  to  act 814-31  & 

Duty  to  realize  debts 256-259 

-"  Duty  of  trustees  to  act  jointly 307-314 

Must  prosecute  or  defend  jointly 318,314 

Cannot  act  by  majority  vote 309 

Must  join  in  receipt. 309,  310 

Investment  should  be  in  joint  names 310 

—  Must  be  joint  mortgagees 313 

Exceptions  —  receipt  of  income 808,  310 

Must  not  permit  co- trustee  to  retain  money 812,  813 

Must  not  permit  co-trustee  to  sign  checks 818 

May  give  custody  of  deeds  to  co- trustee 318 

May  remit  to  co-trustee  to  pay  debts 313 

Joining  In  receipt  for  conformity 310-312 

Trustee  must  not  delegate  his  duties  or  powers  —  ...  292-307 

Exceptions 298-295,  300,  302-307 

Affairs  in  foreign  lands 298 

Discretionary  powers  formerly  did  not  pass  to  new 

trustees 298,  299 

Power  to  lease  or  sell. 297,  298 

Munt  not  leave  business  entirely  to  co-trustee 296,  297 

Must  not  associate  stranger  in  management  of  trust         297 

Employment  of  necessary  agents,  etc 299,  300,  302-307 

Choice  of  advisers 297 

Whether  trustee  liable  for  solicitor's  negligence. . . .  300-302 

Duty  of  trustee  to  act  impartially  between  beneficiaries  224-231 

Must  not  exert  his  influence  against  beneficiary 228,  229 

Must  not  exercise  powers  of  sale  and   purchase 

impartially  between  beneficiaries 227 

Must  not  purchase  mining  property. 228 

Must  not  raise  debts  by  sale  of  timber 227 

Must  not  purchase  woodland  estate 228 

Appropriation  of  particular  assets  to  pay  share  of 

one  beneficiary.. 230,  231 

Payment  of  one  beneficiary  before  another 2SO 
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TRUSTEE  —  Continued. 

Augmentation  of  capital 225-227,  229,  230 

Bonuses,  whether  capital  or  income 229,  230 

Duty  of  trustee  between  life  tenant  and  remainderman 

in  respect  of  property  which  ought  to  be  converted.  239-245 

Duty  of  trustee  to  see  that  he  pays  to  right  person 290-292 

Not  liable  for  payment  to  wrong  person  claiming 

under  apparent  beneficiary 290-293 

Liable  for  payment  under  mistaken  construction  of 

settlement 291 

Liability  for  payment  under  power  of  attorney  —  re- 
vocation   291,  292 

Liability  of   trustee  failing  to  search  for  notice  of 

incumbrance 292 

Liability  for  payment  under  forged  authority 29 i 

Duty  to  exercise  reasonable  care 258,  268 

Compensation  for  services  does  not  add  to  trustee's 

liability 255 

Effect  of  advice  of  counsel  to  exonerate  trustee. . . .  255 

Liability  for  mala  fides 267,  268 

Liability  for  neglect  to  Invest 266 

Duty  In  respect  to  insurance 266 

Liability  for  neglect  in  keeping  securities 265,  2U6 

Liability  for  theft  of  trust  property 265 

Mere  error  of  judgment 264,  265 

Improvident  sale 263,  264 

Improvident  purchase 264 

Duty  to  refrain  from  unnecessarily  limiting  title  at 

sale 263 

Duty  to  repair 267 

Duty  to  record  instrument 261 

Duty  to  prevent  rents  from  falling  in  arrear 2G0 

Duty  to  prove  indebtedness  in  bankruptcy 260 

Duty  as  to  joining  in  sale  of  contiguous  property 261-263 

Duty  as  to  Investments 268-289 

Must  Invest  In  certain  securities  only 268-289 

Investments  authorized  by  Trust  Investment  Act...  279-283  ' 
Trustee  not  necessarily  protected  by  investing  in  au- 
thorized securities 288-285 

Investment  "  at  discretion  "  —  limitations 274,  275 

Right  to  «•  retain  existing  shares"  does  not  extend 

to  new  issue 276 

Must  not   lend  on  personal    security 277,278 

Not  always  justified  in  investing  on.  real  estate  se- 
curity    285 
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TRU8TEK  —  Continued. 

Duty  and  liability  In  Investing  on  real  estate 

security 269- 27S 

Precautions  to  be  observed  in  investing   on  real 

estate  security 269-273,  286-290 

Duty  to  obtain  competent  advice 269,  287-&90 

Must  not  lend  on  more  than  a  fraction  of  fair  val- 
uation   269,  287-290 

Must  not  join  in  contributory  mortgage 269,  286,  287 

Investments  on  municipal  securities 278,  274 

Investment  in  corporation  securities. . .272-274,  276,  278-280 

Investment  In  railroad  securities 272-274,  279, 280 

Investment  in  foreign  securities ...  276,  277 

Confederate  securities 271,  272 

Duty  of  trustee  not  to  traffic  or  make  profit  of  trust 

property 821-881 

Kule  does  not  apply  to  indirect  gains 324 

Rule  does  not  apply  where  trustee  is  a  beneficiary 

subject  to  a  specific  charge 824,  325 

JTrustee  cannot  retire  to  enable  himself  to  traffic. . .  828 
Trustee  cannot,  In  general,  purchase,  lease,  or  ac- 
cept mortgage  of  trust  property 822-881 

Under  what  circumstances  he  may  do  so 827-381 

Renewing  lease  to  himself 176,  177 

Rule  does  not  apply  to  bare  trustees 827 

Does  not,  also,  apply  to  certain  constructive  trustees.  880,  881 
Prohibited  purchase  cannot  be  made  through  third 

parties 825, 826 

Purchase  by  agent  from  principal 827 

Leave  of  court,  purchase  by 824 

Trustee  cannot  sport  over  trust  estate 881 

Duty  of  trustee  to  be  ready  with  his  accounts 832-384 

Penalty  for  failure  to  keep  accounts 832-334 

Duty  to  give  reasonable  information 832-334 

May  charge  for  cost  thereof 832-334 

Duty  to  allow  inspection  of  instruments 832,  884 

Duty  to  enforce  covenant  in  trust. 260,  261 

Injunction  to  compel  trustee    to    perform    duty    or 

restrain  breach 462-464 

To  compel  renewal  of  lease 468 

To  restrain  sale 462-464 

To  compel  trustee  to  lend  his  name  to  an  action ....         468 
Liability  of  trustee  — 

Hot  liable  for  mere  ignorance 219 

Measure  of  trustee's  liability 445-468 
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TKUSTEE  —  Continued. 

Liability  to  account  for  Interest 446-458 

Liability  for  employment  of  funds  in  speculation  or 

business 447-463 

Loss  on  loan  in  excess  of  proper  security 449 

Loss  of  Interest  by  calling  In  investment 460 

Liability  for  loss  by  delay  in  Investment 450 

Measure  of  liability  for  allowing  funds  to  remain  in  the 

trustee's  business 452,  466 

Loss  by  disobeying  settlement 449 

Measure  of  liability  where  value  of  property  Increased 

after  breach 449,  460 

Measure  of  liability  where  loss  partially  independent  of 

breach 460 

Liability  and  remedy  of  trustee  where  breach  of  trust 

instigated  by  beneficiary 480,  482-484 

Instigation  of  breach  of  trust  by  married  woman..  488,  484 
Joint   and   several   liability  for  joint  default   of 

trustees 458,  464 

Enforcement  of  joint«decree  against  individual  trustee.  458,  454 
Set  off  of  gain  on  one  breach  of  trust  against  loss  on 

another * 454-456 

Liability  limited  to  loss  on  complete  transaction,  not  on 

item  thereof '. 454,466 

Liability  of  quasi-trustees 268 

Effect  of  concurrence  or  release  by  trustee  to  discharge 

trustee  468-471 

Rule  where  beneficiary  not  *tti  juris  or  a  married 

woman  without  power  of  alienation 469-471 

Trustee's  right  to  a  discharge. 433-436 

Right  to  direction  of  court 436-487 

As  to  whom  to  make  payments  to 890 

Right  to  apply  to  court  for  administration  of  trust 440-448 

Right  to  pay  funds  Into  court 487-440 

Dispute  between  beneficiaries 488,  439 

Claimant  in  default  of  appointment 480 

To  enable  married  woman  to  assert  her  equity  to  a 

settlement 439 

Right  to  reimbursement  and  indemnity 422 

For  liability  Incurred  In  carrying  on  trust  business. . .  427,  428 

For  payment  of  calls  on  shares 427 

For  damages  paid  by  reason  of  the  trust  property. .  426,  427 

1  For  cost  of  administration  suit. 429,432 

For  costs 428,429,481,482 

Unreasonable  expenses 482,  488 
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Trustee's  lien  for  expenses 423,  486,  4 29-4 S3 

*;-  Effect  of  breach  of  trust  on  lien 425,  426,  4SI 

)j  Lieu  good  though  trust  voidable 430 

«';  Right  to  compel  co-trustee  to  contribute. 479-481 

COMPENSATION  OP  TRUSTEE.     See  Comchnhatjok. 

UNDUE  INFLUENCE.    See  Fraud. 

VENDOR  AND  VENDEE. 

Constructive  trust  as  between 102 

Vendor's  Ilea  titer  conveyance 183,  1S< 

VESTING. 

Of  property  In  new  trustee 411-41; 

VOLUNTEER. 

Power  of  to  bind  settlor 

Definition  of 


VOTING. 

Bight  of  trustee  to  vote 

WAGES. 

Assignment  of ,  as  subject  of  trust 

WILLS. 

Testamentary  trusts  —  necessity  of  execution  as  will 82,  83 

Attempt  to  create  testamentary  trust  by  verbal  declaration, 

82,  83,  84,  86-88 

Devise  obtained  by  fraud  —  constructive  trust 182,  183 

Procurement  of  bequest  or  devise  by  false  promises 81,  88,  84,  88 

Precatory  trusts 21-28,  25-37 

Quantity  of  estate  taken  by  trustee  tinder 203-210 

-Construction  of  executory  trusts  In  wills 138-140 

*•  Resulting  trusts  arising  under  —  to  whom  property  results, 

168,  169,  170 

Void  and  lapsed  devises  and  legacies 1G8-170 

Where  no  conversion  directed ijq 
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